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(20)........... "Section 139 provides that "it shall be presumed, unless the contrary is
proved, that the holder of a cheque received the cheque, of the nature referred to in
Section 138 for the discharge, in whole or in part, of any debt or other liability." The
effect of these presumptions is to place the evidential burden on the accused of proving
that the cheque was not received by the Bank towards the discharge of any liability.

(21) Because both Sections 138 and 139 require that the Court "shall presume" the
liability of the drawer of the cheques for the amounts for which the cheques are drawn, as
noted in state of Madras v/s vaidyanatha Iye,AIR 1958 SC 61,it is obligatory on the Court
to raise this presumption in every case where the factual basis for the raising of the
presumption had been established. It introduced an exception to the general rule as to the
burden of proof in criminal cases and shifts the onus on to the accused. Such a
presumption is a presumption of law, as distinguished from a presumption of fact which
describes provisions by which the Court "may presume" a certain state of affairs.
Presumptions are rules of evidence and do not conflict with the presumption of

innocence, because by the latter all that is meant is that the prosecution is obliged to
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prove the case against the accused beyond reasonable doubt. The obligation on the
prosecution may be discharged with the help of presumptions of law or fact unless the
accused adduces evidence showing the reasonable possibility of the non existence of the
presumed fact.

(0225 IR the distinction between the two kinds of presumption lay not only
in the mandate to the Court, but also in the nature of the evidence required to rebut the
two.In the case of discretionary presumption if drawn may be rebutted by an explanation
which "might reasonably be true and which is consistent with the innocence" of the
accused. On the other hand in the case of a mandatory presumption "the burden resting
on the accused person in such a case would not be as light as it is where a presumption is
raised under Section 114 of the Evidence Act and cannot be held to be discharged merely
by reason of the fact that the explanation offered by the accused is reasonable and
probable. It must further be shown that the explanation is a true one. The words 'unless
the contrary is proved' which occur in this provision make it clear that the presumption
has to be rebutted by proof and not by a bare explanation which is merely plausible. A fact
is said to be proved when its existence is directly established or when upon the material
before it the Court finds its existence to be so probable that a reasonable man would act
on the supposition that it exist. Unless therefore, the explanation is supported by proof,

the presumption created by the provision cannot be said to be rebutted.

AgHl AUHelR YWH 518 Rl 200¢ () GLR 1270, Ayl gHIR 215uUlé [z
[Adie amiql gsiemi UL 29 1 2equidl s012 530 A1 249 A il viget sausdl

gl UYL 3l Aa Feudl a3 d 191 [Qatdalz 2l saiHi 2udl 9.

para: 11. The use of the phrase "until the contrary is proved" in Sec. 118 of the
Act and use of the words "unless the contrary is proved" in Sec. 139 of the Act read
with definitions of " may presume" and "shall presume" as given in Sec. 4 of the
Evidence Act, makes it at once clear that presumptions to be raised under both the

provisions are rebuttable. When a presumption is rebuttable, it only points out that the
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party on whom lies the duty of going forward with evidence, on the fact presumed and
when that party has produced evidence fairly and reasonably tending to show that
the real fact is not as presumed, the purpose of the presumption is over. The

accused in a trial under Sec. 138 of the Act has two options._He can either show that

consideration and debt did not exist or that under the particular circumstances of the

case the non-existence of consideration and debt is so probable that a prudent man

ought to suppose that no consideration and debt existed. To rebut the statutory
presumptions an accused is not expected to prove his defence beyond reasonable
doubt as is expected of the complainant in a criminal trial. The accused may
adduce direct evidence to prove that the note in question was not supported by
consideration and that there was no debt or liability to be discharged by him.
However, the Court need not insist in every case that the accused should disprove
the non-existence of consideration and debt by leading direct evidence because
the existence of negative evidence is neither possible nor contemplated. At the
same time, it is clear that bare denial of the passing of the consideration and existence
of debt, apparently would not serve the purpose of the accused. Something which is
probable has to be brought on record for getting the burden of proof shifted to
the complainant. To disprove the presumptions, the accused should bring on
record such facts and circumstances, upon consideration of which, the Court may
either believe that the consideration and debt did not exist or their non-existence
was so probable that a prudent man would under the circumstances of the case,
act upon the plea that they did not exist. Apart from adducing direct evidence to
prove that the note in question was not supported by consideration or that he had
not incurred any debt or liability, the accused may also rely upon circumstantial
evidence and if the circumstances so relied upon are compelling, the burden may
likewise shift again on to the complainant. The accused may also rely upon
presumptions of fact, for instance, those mentioned in Sec. 114 of the Evidence Act to
rebut the presumptions arising under Secs. 118 and 139 of the Act. The accused has

also an option to prove the non-existence of consideration and debt or liability either by
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letting in evidence or in some clear and exceptional cases, from the case set out by the
complainant, that is, the averments in the complaint, the case set out in the statutory
notice and evidence adduced by the complainant during the trial. Once, such rebuttal
evidence is adduced and accepted by the Court, having regard to all the circumstances

of the case and the preponderance of probabilities, the evidential burden shifts back to
the complainant,...2AM, 52l $eM— 43¢ Al 2iqHIdl, vidgel saL ot 2R
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