
1/2

VF\Sv_! VgJI[ C]SDov                    OMHNFZL S[; G\P&!&))qZ_Z!
vvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvv
s!f ;F\E?IF4  S[;G]\  Z[S0"  wIFG[  ,[TF\4  ;LPVFZP5LP;LPS,Dv!5$  D]HA  5M,L;  :8[XGDF\  NFB,  YI[,

V[OPVF.PVFZP  GF  VG];\WFGDF\  T5F;  SZGFZ  VD,NFZ[  T5F;GF  V\T[  VF  SFDGF  VFZM5L  lJ~wW  5M,L;  SlDXGZzL4

VDNFJFN wJFZF ACFZ 5F0JFDF\ VFJ[, HFC[ZGFDFGF E\U AN, VF.P5LP;LPGL S,Dv!(( TYF 0LhF:8Z D[G[HD[g8 V[S8GL

S,Dv5!sALf D]HAGF U]gCFG]\ RFH"XL8 ZH} SZ[, K[P

sZf ;LPVFZP5LP;LP  S,Dv!)5 D]HA VF.P5LP;LPGL S,Dv!*Z YL !((sA\G[ S,DM ;CLTf GF U]gCF

V\U[G]\ SMuGLhg; ;\\\\\\\\ \,uG HFC[Z ;[JS wJFZF VYJF VFJF HFC[Z ;[JS H[GF JCLJ8L lGI\+6 C[9/ CM. V[JF VlWSFZLGL ,[lBT

OlZIFN JUZ ,. XSFI GlCP V[JL SFINFSLI D[g0[8ZL HMUJF. ZC[, K[P

s#f 0LhF:8Z  D[G[HD[g8  V[S8GL  S,Dv5!sALf DF\  56  V[JL  HMUJF.  SZJFDF\  VFJ[,  K[  S[4  ;1FD

VMYMZL8L  S[  ;ZSFZ[  H[G[  VlWS'T  SZ[,F  CMI  T[  OlZIFN  SZL  XS[  VYJF  SM.  jIlST  VFJF  U]gCF  ;\A\W[  OlZIFN  SZJF

DF\U[  K[  T[JF  .ZFNF  ;FY[  lGIT  SZ[,F  GD]GFDF\  #_  lNJ;YL  VMKF  ;DIGL  G  CMI  T[JL  GMl8;  ;1FD  VMYMZL8L  S[

;ZSFZ[ H[G[ VlWS'T SZ[,F CMI T[G[ VFJL GMl8; VF%IF AFN OlZIFN SZL XS[ K[ VF HMUJF.VMG]\ 5F,G SIF" JUZ VNF,T

U]GFG]\  SMuGLhg; ,. XSTL  GYLP  CF,GF  S[;DF\  SM.  ;1FD  VMYMZL8L  S[  ;ZSFZ[  H[G[  VlWS'T  SZ[,F  CMI  T[G[  0LhF:8Z

D[G[HD[g8GL S,Dv&_ GF S,MhsV[f D]HAGL SM. OlZIFN SZJFDF\ VFJ[, GYL S[ VgI SM. jIlSTV[ VF VlWlGIDGL sALf

D]HAGL 5|lS|IF SIF" OlZIFN SZ[, GYLP VFD ;NZ SFINFGL OZlHIFT HMUJF.VMG]\ 5F,G VF S[;DF\ YI[, GYLP 

s$f GFDNFZ  U]HZFT  CF.SM8"  wJFZF  HIJ\Tl;\C  O,HLEF.  lJ~wW  U]HZFT  ZFHI  GF  S[;DF\  TFZLB

_)q!ZqZ__# GF R]SFNFDF\ " VF.P5LP;LPGL S,D v!(( SMuGLh[A, CMJFG] \  GFDNFZ VNF,T[ VJ,MSG SZ[, K[P "

SMuGLh[A, U]gCM V[8,[ S[ H[DF\ 5M,L; JMZ\8 JUZ VFZM5LGL WZ5S0 SZL XS[ T[JM U]gCM 5Z\T] ;LPVFZP5LP;LPGL S,Dv!)5

DF\  VF ;FDFgI HMUJF.DF\  S,Dv!)5 YL  ;FDFgI  AFWsV5JFNf SZJFDF\  VFJ[, K[  T[DF\  V[JL :5Q8 HMUJF. SZJFDF\

VFJ[,L  K[  S[4  VF.P5LP;LP  S,D  v!*Z  YL  !((sA\G[  S,DM  ;CLTf  GF  U]gCF  V\U[G]\  SMuGLhg;  tIFZ[  H  ,.  XSFI

S[ HIFZ[ ;\,uG HFC[Z ;[JS wJFZF VYJF VFJF HFC[Z ;[JS H[GF JCLJ8L lGI\+6 C[9/ CM. V[JF sV[8,[ S[4 VFJF HFC[Z ;

[JSGF  p5,F  VlWSFZLf  GL  ,[lBT  OlZIFN  JUZ  ,.  XSFI  GlCP VFD  V[SDF+  SMuGLh[A,  U]GM  AGTM  CMI

VG[ 5M,L;G[ T5F;GF ;tTF ZC[,L CMI V[8,F DF+YL ;LPVFZP5LP;LPGL S,Dv!)5 GL OZlHIFT HMUJF.GM AFW G0[ GlC

T[J]\ DFGL XSFI GlCP

s5f GFDNFZ U]HZFT CF.SM8"GM R]SFNM  1999(1) G.L.H. 203 Ramji Bhikha Koli & Ors. Versus State

of  Gujarat  (FOR QUASHING & SET ASIDE FIR/ORDER) NO.24632 OF 2015,  GOVARDHANKUMAR

THAKORDAS ASRANI Versus STATE OF GUJARAT T[DH R/SPECIAL CRIMINAL APPLICATION NO.4105

OF 2017 MOHAMADMOHSIN MOHAMADIRFAN CHHALOTIYA Versus STATE OF GUJARAT wIFG[ ,[TF\

56 .P5LPSMPGL S,D !(( GF\ U]GF ;\A\W[ lS|P5|MPSM0GL S,D !)5 GM AFW wIFG[ ,[TF\ T[DF\ SFINF D]HAGL 5|lS|IF V5GFJFDF\

VFJ[, G CMJFG]\ :5Q8 YFI K[P 

s&f GFDNFZ  ;]l5|DSM8"GF  R]SFNFVMvs!f  V[DPV[;PVC<,FJT  lJ~wW  ClZIF6F

V[PVF.PVFZPZ___s;]PSMPf 5[H G\P!&(4 sZf  NM,TZFD  lJ~wW  5\HFA  ZFHI  V[PVF.PVFZP!)&Zs;]PSMPf 5[H G\P!

Z_&4 s#f AALTF,L,F lJ~wW I]lGIG VMO .g0LIF V[[;PV[,P5LPslS|lDG,f !$*$qZ_!Z4 s$f D]GLV%G VG[ ALHF

lJ~wW TDL,GF0]  ZFHI  lS|lDG, V5L, G\P!Z* YL !#_qZ__( T[DH GFDNFZ U]HZFT CF.SM8[" s!f  A[RZJF,F  lJ~wW

U]HZFT  ZFHI  lS|lDG, DL;LGLI; V5L, G\P5_)qZ__!4 sZf  SFGHLEF.  AA,NF;  58[,  lJ~wW  U]HZFT  ZFHI

lS|lDG, DL;LGLI; V5L, G\P#$(q!))54 s#f V~6WTL E8'FRFI"  lJ~wW U]HZFT ZFHI  lS|lDG, DL;LGLI; V5L,
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G\P!*Z(&qZ_!*4 s$f UMJZWGS]DFZ 9FSMZNF; V;ZFGL lJ~wW U]HZFT ZFHI Z_!( s!f HLPV[,PV[RP5[H G\P&#

GF S[; ,MDF\  V[J]\  C[<0 SZJFDF\  VFJ[, K[  S[4  The provision of Section 195 Cr.P.C are mandatory and Non­

compliance  of   it  would vitiate   the  prosecution and all  other  consequential  orders.  The Court  cannot

assume the cognizance of the case without such complaint. In the absence of such a complaint, the trial

and  conviction  will  be void  abinitio  being without   jurisdiction.   GFDNFZ  DCFZFQ8=  CF.SM8"GL  l0JLhG A[gR[

C<,FX[J lJ~wW DCFZFQ8=  ZFHI lS|lDG, V[%,LS[XG G\P$5#qZ_Z_ GF R]SFNFDF\ V[J]\ VJ,MSG SZJFDF\ VFJ[, K[ S[4  "

We are of the opinion that allowing the prosecution to continue would be nothing but an abuse of the

process of the Court in as much as there was an express legal bar against the institution of F.I.R. against

an accused based on the police report "

s*f           GFDNFZ ;]l5|DSM8"  5\SH VU|JF, lJ~wW lN<,L  ZFHI Z__! s#f S|F.d; s;]l5|DSM8"f 5[H G\P#&! T[DH

GFDNFZ U]HZFT CF.SM8" SF\W, ;ZD6 HF0[HF lJ~wW U]HZFT ZFHI Z_!) sZf HLPV[,PVFZP5[H G\P!$&Z GF R]SFNFDF\

V[J]\  VJ,MSG SZJFDF\ VFJ[, K[ S[4 HIFZ[ U]gCF V,U SZL XSFI T[JF CMI V[8,[ S[4 :5L,L8 SZL XSFI T[JF CMI :JT\+

VG[ V[S V,UH U]gCM AGTM CMI tIFZ[ VFJF :JT\+ U]gCFGL SFI"JFCL R,FJL XSFI K[ VG[ VFJF U]gCFG[ ;LPVFZP5LP;LPGL

S,Dv!)5 GM  AFW  G0TM  GYL  5Z\T]4  HIFZ[  YI[,  U]gCF  V[SALHF  ;FY[  V[JL  ZLT[  HM0FI[,F  CMI4  .g8ZSG[S8[0  CMI4

V[SALHFYL V,U SZL XSFI T[JF G CMI T[JF U]]gCFDF\ :5Q8 ZLT[ ;LPVFZP5LP;LP S,Dv!)5 K[ VG[ VFJF U]gCFGL SFI"JFCL

VFU/ R,FJL XSFTL GYL4 SlDXGZzLGF HFC[ZGFDFGF E\U YTF\ RFH"XL8DF\ NXF"JJFDF\ VFJ[, U]gCF YI[, K[ T[JM 5M,L;GM

S[; K[ S[;GL lJQFI J:T] wIFG ;D1F ZFBTF VF U]gCFVM V[SALHF ;FY[ V[JL ZLT[ :5Q8 ;\S/FI[,F K[4 V[JL ZLT[ .g8Z SG[S8[0

K[ S[4 T[DG[ V[SALHFYL V,U SZL XSFI T[D GYL VFYL GFDNFZ ;]l5|DSM8"[ T[DH GFDNFZ U]HZFT CF.SM8"[ p5ZMST 5[ZFDF\

NXF"J[,F R]SFNFVMDF\ SZJFDF\ VFJ[, VJ,MSGM wIFG[ ,[TF\ CF,GF S[;DF\ ;LPVFZP5LP;LPS,Dv!)5 GL SFINFSLI OZlHIFT

HMUJF.GM  AFW  G0[  K[  VF  AFAT[  GFDNFZ  U]HZFT  CF.SM8"[  JCLJ8L  AFH]V[  ;ZSI],Z  G\P0LPZ)!Zv!#qZ_!*4

TFPZ)q_*qZ_!* YL JCLJ8L ;]RGF 56 VF5[,L K[ VFD KTF\  VF SFI"JFCL R,FJJFDF\  VFJ[  TM T[ CS]DT lJGFGL ;DU|

SFI"JFCLG[  N]lQFT SZTL VlGIlDTTFVM ;LPVFZ 5LP;LPS,Dv$&!sVF.f D]HA U6FI K[  H[  void ab­anitio U6FI

K[PvGFDNFZ ;]l5|DSM8"[ S[P5|EFSZ ZFJ lJ~wW VF\W|5|N[X ZFHI T[DH GFDNFZ U]HZFT CF.SM8[" UMJW"GS]DFZ 9FSMZNF; V;ZFGL

lJ~wW U]HZFT ZFHI Z_!(s!f HLPV[,PV[RP5[H G\P&# T[DH Z[6]SF  lJ~wW S6F"8SF  ZFHI Z_!) lS|lDG, ,MvHGZ,

ZZ$5s;]l5|DSM8"f GF R]SFNF wIFG ;D1F ZFBL CF,GF S[;DF\ gIFIGF lCTDF\ GLR[ D]HAGM C]SD VFH ZMH IMHJFDF\ VFJ[,

:5[;LI, D[lH:8=LI,DF\ HFC[Z SZJFDF\ VFJ[, K[P

vo  C]   S   D   ov

;LPVFZP5LP;LPS,DvZ5( VgJI[ VFZM5L lJ~wW VF.P5LP;LPGL S,Dv!(( TYF 0LhF:8Z D[G[HD[g8 V[S8GL

S,Dv5!sALf D]HAGF U]gCFGL SFI"JFCL A\W SZL VFZM5LG[ KM0L D]SJFGM VFN[X SZJFDF\ VFJ[ K[P

VlWS'T VMYMZL8LG[ ;LPVFZP5LP;LPGL S,D !)5s!f D]HA IMuI SFI"JFCL SZJFGL :JT\+TF ZC[X[ sV[8,[ S[4 OZL

S[; NFB, SZL XSX[fP

VF C]SD VFH TFP#_ DL4  DFC[ H]G4  ;G[  Z_Z!  GF ZMH  B]<,L VNF,TDF\ JF\RL ;\E/FJL HFC[Z SIM"P

 
TFP#_ q _& q Z_Z!                         s0MPZFC], V[GPSZGFGLf
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