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185. Driving by a drunken person or by a person under the infuence of drugs .
-Whoever, while driving , or attempting to drive , a motor vehicle -

(a) has, in his blood , alcohol exceeding 30 mg . Per 100 ml . of blood detected in a
test by a breath analyzer, or]

( b)) is under the influence of a drug to such an extent as to be incapable of exercising
proper control over the vehicle . shall be punishable for the Ffirst offense with
imprisonment for a term which may extend to six months, or with fine which may extend
to two thousand rupees , or with both ; and for a second or subsequent offense , if
committed within three years of the commission of the previous similar offense , with
imprisonment for a term which may extend to two year, or with fne which may extend to
three thousand rupees, or with both . Explanation — For the purposes of this section, the
drug or drugs specified by the Central Government in this behalf, by notification in the
Official Gazette , shall be deemed to render a person incapable of exercising proper
control over a motor vehicle .
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1. Keshav Lal Thakur V /s . State of Bihar (1996 (11) SCC 557).

The offense under Section 31 of the the Representation of the People Act, 1950 is non -
cognizable and therefore the police could not have registered a case for such an offense
under Section 154 Criminal Procedure Code . Of course , the police is entitled to
investigate into a non - cognizable offense pursuant to an order of a competent
Magistrate under Section 155(2) Criminal Procedure Code but , admittedly , no such
order was passed in the instant case . That necessarily means , that neither the police
could investigate into the offense in question nor submit a report on which the question
of taking cognizance could have arisen . While on this point, it may be mentioned that in
view of the Explanation to Section 2( d ) Criminal Procedure Code , which defines '
complaint ', the police is entitled to submit, after investigation, a report relating to a non



- cognizable offense in which case such a report is to be treated as a ' complaint ' of the
police officer concerned , but that explanation will not be available to the prosecution
here as that relates to a case where the police initiates investigation into a cognizable
offense unlike the present one but ultimately fnds that only a non - cognizable offense
has been made out.

2. P.. Kunhumuhammed Versus State OF Kerala, 1981 KerLT 50, KERALA HIGH COURT

A consideration of the judicial precedents referred to above in the light of the changes
made in the new Code , would suggest the following propositions as being applicable
under

the new Code.

(1) Section 155(2) of the new Code prohibits investigation by a police officer into a non -
cognizable offense without the order of a Magistrate . A violation of this provision would
stamp the investigation with illegality .

(2) This defect in the investigation can be obviated and prejudice to the accused avoided
by the Magistrate ordering investigation under Section 202 of the Code.

(3) The report of a police officer following an investigation contrary to Section 155(2)
could be treated as a complaint under Section 2(d ) and Section 190 (1)(a) of the Code if
at the commencement of the investigation the police officer is led to believe that the
case involved commission of a cognizable offense or if there is doubt about it and
investigation establishes only commission of a non - cognizable offense.

(4) If at the commencement of the investigation it is apparent that the case involved only
commission of a non - cognizable offense , the report followed by investigation cannot be
treated as a complaint under Section 2 (h) or Section 190(1)(a) of the Code .

(5) Whenever a report of a police officer relating to a non - cognizable offense is brought
to the notice of a Magistrate he has to look into the matter and apply his judicial mind and
find out whether, (a)itis a case where reinvestigation has to be ordered under Section
202 of the Code, or ( b) whether it could be treated as a complaint under Section 2( h)
and Sec. 190(1)( a) of the Code and if so cognizance could be taken, ( c) or whether it is
case where the report cannot be treated as a complaint under Section 2( h) and Section
190(1)( a ) of the Code or, (d) it is a ft case for taking cognizance taking into
consideration all the attendant circumstances .

(6) If these aspects are not brought to the notice of or adverted to by the Magistrate at
that stage and trial is concluded , the trial cannot be said to be vitiated on account of the
defect as the defect in the investigation precedent to trial could be cured by Section 465
of the new Code, unless failure of justice been occasioned thereby .

3. Delhi High Court in Narain Singh V /s . The State (1986 (1) Crimes 535 at page 537

Hon ' ble Delhi High Court held that , an offense under any law other than the Indian
Penal Code would be non - cognizable in character if it is punishable with imprisonment
for less than three years or with fne only . offenses under Secs .184 and 185 of the Act
must come under the third category of cases mentioned in Part Il of the First Schedule of
the Code, i. e . punishable with imprisonment for less than three years and hence non -
cognizable and bailable in character.

4. Mehaboob Koya Moideen Versus State , 2011 (2) KerLJ 574
ISSUE

Whether the Magistrate could take cognizance of offenses punishable under Secs .184
and 185 of the Act on a police report following an investigation conducted in violation of
Sec . 155(2) of the Code - Sub - sec .( | ) of Sec .155 of the Code deals with information



regarding commission of a non - cognizable offense given to an of - fcer - in - charge of a
police station . Sub - sec. (2) says that no police officer shall investigate a non - cognizable
case without the order of a Magistrate having power to try or commit for trial such case .
An investigation conducted in violation of the said provision stamps such investigation
with illegality ?

( Para 11.) The above discussion leads me to the conclusion that cognizance taken by the
learned Magistrate of offenses punishable under Secs . 184 and 185 of the Code on a
charge sheet submitted by the police officer after an investigation in violation of Sec .
155(2) of the Code is illegal and For reasons | have stated , the said charge sheet cannot
also be deemed to be a complaint as defined under Sec .2( d ) of the Code . Cognizance
taken being illegal is liable to be quashed.

( Para 12.) But that cannot be the end of the matter so far as this case is concerned .
Learned Magistrate has to return the charge sheet and connected records . The police
officer , as indicated in paragraph 10 above may subject to the relevant laws seek
Magistrate to conduct permission of the learned investigation under Sec . 155(2) of the
Code and on receiving such permission register a case , conduct investigation as provided
under sub - sec. (3) of Sec.155 and submit a final report as provided under Sec. 173(2) of
the Code or if he is so advised, file a complaint on his own as provided under Sec. 190( | )(
a) and 200 of the Code in which case it is within the power of the Magistrate to order an
investigation and call for a report under Sec .202 of the Code . This would be subject to
the provisions of the law relating to limitation , etc . The complaint would proceed as if it
is a complaint fled by a

public servant acting or purporting to act in the discharge of his ofcial duty .

6. Rishbud and Anr.V /s . State of Delhi ( AIR 1955 SC196) and Kunhumuhammed V /
s . State of Kerala (1981 KLT 50) : (1981 Cri LJ 356 ( Ker)).

In the present case, the police officer notwithstanding that offenses under Secs . 184 and
185 of the Act are non -cognizable in character has proceeded to register a case as if the
said offenses are cognizable in character . Recording of frst information relating to a
cognizable offense is regulated by Sec .154 of the Code . The expression ' First
Information Report ' must be understood to mean an information recorded under Sec .
154 of the Code and the condition which is a sine qua non for recording First Information
is that the information received must relate to the commission of a cognizable offense.. In
the present case the report of the police officer only disclosed anon - cognizable offense
and hence a First Information Report could not have been registered under Sec .154 of
the Code. Instead , after recording substance of the non - cognizable offense in the book
maintained in the police station for the purpose , the police officer should have
submitted a report to the

Magistrate having power to try the case and obtained an order for investigation of the
case . On receiving such order ,such police officer could by virtue of sub - sec .(3) of Sec.
155 of the Code exercise the same powers in respect of investigation ( except the power
to arrest without warrant ) as an officer - in - charge of a police station may exercise in a
cognizable Information case . Report Thereon under he could Sec .154 of register the a
First Code and investigate the case as in a case involving cognizable offense and submit a
final report under Sec . 173(2) of the Code in respect of the non - cognizable offenses .
Thus, the

police officer in this case could have registered a First Information Report and
investigated the case relating to the offenses punishable under Secs . 184 and / or 185 of
the Act only with the order of a Magistrate having power to try the case . Since no such

order is obtained , registering of the First Information Report , conducting
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investigation , fling of charge - sheet cognizance by the learned and the taking
Magistrate ( of offenses under Secs . 184 and 185 of the Act) areillegal.
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