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118- Until the contrary is proved, the following
presumptions shall be made:-

(g) that holder is a holder in due course-that the holder
of a negotiable instrument is a holder in due course;
provided that,where the instrument has been contained
from itslawful owner, or from any person in lawful
custody thereof, by means of an offence or fraud, or
has been obtained from the maker or acceptor thereof
by means of an offence or fraud, or for unlawful
consideration, the burden of proving that the holder is

a holder in due course lies upon him.”
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“139. Presumption in favour of holder. It shall
bepresumed, unless the contrary is proved, that the
holder of a cheque received the cheque of the nature
referred to in section 138 for the discharge, in whole
or in part, or any debt or other liability.”
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"The presumption under Section 139 of the Negotiable
Instruments Act, 1881 includes the presumption of
theexistence of a legally enforceable debt or liability.
That presumption is required to be honoured, and if it
is not so done, the entire basis of making these

provisions will be lost. Therefore, it has been held



that it is for the accused to explain his case and
defend it once the fact of cheque bouncing is prima
facie established. The burden is on him to disprove
the allegations once a prima facie case is made out by

the complainant." (Emphasis supplied)
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That the Hon’ble Supreme court in the case of
Laxmi dychem Vs. state of gujrat and ors (2012) 13 SCC 375

held that- in view of sec 139 it has to be presumed that the



cheque was issued in discharge of debt or other liability but the
presumption could be rebutted by adducing evidence. The
burden of proof was however on the person who wanted to rebut

the presumption.

18. In K.N.Beena vs Muniyappan (2001) 8 SCC 458,
the Hon’ble Supreme Court held that in view of the provisions
of Section 139 of the Negotiable Instrument Act read with
Section 118 thereof, the Court had to presume that the cheque
had been issued for discharging a debt or liability. The said
presumption was rebuttable and could be rebutted by the
accused by proving the contrary. But mere denial or rebuttal by
the accused was not enough. The accused had to prove by

cogent evidence that there has no debt or liability.
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“146. Banks slip prima facie evidence of certain
facts :- The Court shall, in respect of every proceeding
under this Chapter, on production of bank's slip or memo
having thereon the official mark denoting that the cheque
has been dishonoured, presume the fact of dishonour of such

cheque, unless and until such fact is disproved.”
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“Any drawer who claims that he did not receive the
notice sent by post, can within 15 days of receipt of
summons from the court in respect of the complaint
under Section 138 of the Act, make payment of the
cheque amount and submit to the court that he had
made payment within 15 days of receipt of summons
(by receiving a copy of complaint with the

summons) and, therefore, the complaint is liable to be
rejected. A person who does not pay within 15 days of
receipt of the summons from the court along with the
copy of the complaint under Section 138 of the Act,
cannot obviously contend that there was no proper

service of notice as required under Section 138, by

ignoring statutory presumption to the contrary under

Section 27 of the General Clauses Act and Section 114



of the Evidence Act.”
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