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D[/jIM CX[Pcc



 JUDGMENT 10    CRIMINAL CASE NO.35544/2019

s)f VF  TASS[  GFDNFZ  ;JF["rR  VNF,TGM  R]SFNM  wIFG[  ,[JM  H~ZL  AG[  K[P
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35. Section 139 of the NI Act, which takes the form of a shall presume

clause  is  illustrative  of  a  presumption  of  law.  Because  Section  139

requires that the Court shall presume the fact stated therein, it is obligatory

on the Court  to raise this presumption in every case where the factual

basis for the raising of the presumption had been established.

But this does not preclude the person against whom the presumption is

drawn from rebutting it and proving the contrary as is clear from the use of

the phrase unless the contrary is proved.

36. The Court will necessarily presume that the cheque had been issued

towards  discharge  of  a  legally  enforceable  debt/liability  in  two

circumstances.  Firstly,  when  the  drawer  of  the  cheque  admits

issuance/execution of the cheque and secondly, in the event where the

complainant proves that cheque was issued/executed in his favour by the

drawer.  The  circumstances  set  out  above  form the  fact(s)  which  bring

about the activation of the presumptive clause. [Bharat Barrel  Vs. Amin

Chand] [(1999) 3 SCC 35]

37. Recently, this Court has gone to the extent of holding that presumption

takes effect even in a situation where the accused contends that 'a blank

cheque  leaf  was  voluntarily  signed  and  handed  over  by  him  to  the

complainant. [ Bir Singh v. Mukesh Kumar, (2019) 4 SCC 197 ]. Therefore,

mere admission of the drawer's signature, without admitting the execution

of  the  entire  contents  in  the  cheque,  is  now  sufficient  to  trigger  the

presumption.

38. As soon as the complainant discharges the burden to prove that the

instrument,  say a cheque,  was issued by the accused for  discharge of

debt, the presumptive device under Section 139 of the Act helps shifting

the burden on the accused. The effect of the presumption, in that sense, is
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to transfer the evidential burden on the accused of proving that the cheque

was not received by the Bank towards the discharge of any liability. Until

this evidential burden is discharged by the accused, the presumed fact will

have  to  be  taken  to  be  true,  without  expecting  the  complainant  to  do

anything further.

39. John Henry Wigmore [7] on Evidence states as follows:

"The peculiar effect of the presumption of law is merely to invoke a rule of

law  compelling  the  Jury  to  reach  the  conclusion  in  the  absence  of

evidence to the contrary from the opponent but if the opponent does offer

evidence to the contrary (sufficient to satisfy the Judge's requirement of

some evidence),  the presumption 'disappears as a rule of  law and the

case is in the Jury's hands free from any rule."

[7] Rules of Evidence- The Hidden Origin of Modern Law

40. The standard of proof to discharge this evidential  burden is not  as

heavy as that usually seen in situations where the prosecution is required

to prove the guilt of an accused. The accused is not expected to prove the

non-existence  of  the  presumed  fact  beyond  reasonable  doubt.  The

accused must meet the standard of preponderance of probabilities, similar

to a defendant in a civil proceeding. [ Rangappa vs. Mohan (AIR 2010 SC

1898 ]

41. In order to rebut the presumption and prove to the contrary, it is open

to the accused to raise a probable defence wherein the existence of a

legally enforceable debt or liability can be contested. The words until the

contrary is proved occurring in Section 139 do not  mean that  accused

must necessarily prove the negative that the instrument is not issued in

discharge of any debt/liability but the accused has the option to ask the

Court  to  consider  the  non-existence of  debt/liability  so  probable  that  a

prudent man ought, under the circumstances of the case, to act upon the

supposition that debt/liability did not exist. [Basalingappa Vs. Mudibasappa

(AIR 2019 SC 1983 See also Kumar Exports Vs. Sharma Carpets (2009) 2

SCC 513 ]

42. In other words, the accused is left with two options. The first option-of
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proving that the debt/liability does not exist-is to lead defence evidence

and conclusively establish with certainty that the cheque was not issued in

discharge  of  a  debt/liability.  The  second  option  is  to  prove  the  non-

existence of debt/liability by a preponderance of probabilities by referring

to  the  particular  circumstances  of  the  case.  The  preponderance  of

probability in favour of the accused's case may be even fifty one to forty

nine  and  arising  out  of  the  entire  circumstances  of  the  case,  which

includes: the complainant's version in the original complaint, the case in

the legal/demand notice, complainant's case at the trial, as also the plea of

the accused in the reply notice, his 313 statement or at the trial as to the

circumstances under which the promissory note/cheque was executed. All

of them can raise a preponderance of probabilities justifying a finding that

there was no debt/liability. [Kumar Exports and Sharma Carpets, (2009) 2

SCC 513]

43. The nature of evidence required to shift the evidential burden need not

necessarily  be  direct  evidence  i.e.,  oral  or  documentary  evidence  or

admissions made by the opposite party;  it  may comprise circumstantial

evidence or presumption of law or fact.

44. The accused may adduce direct evidence to prove that the instrument

was  not  issued  in  discharge  of  a  debt/liability  and,  if  he  adduces

acceptable evidence, the burden again shifts to the complainant. At the

same time, the accused may also rely upon circumstantial evidence and, if

the circumstances so relied upon are compelling the burden may likewise

shift to the complainant. It is open for him to also rely upon presumptions

of fact, for instance those mentioned in Section 114 and other sections of

the Evidence Act. The burden of proof may shift by presumptions of law or

fact. In Kundanlal's case- (supra) when the creditor had failed to produce

his account books, this Court raised a presumption of fact under Section

114, that the evidence, if produced would have shown the non-existence of

consideration.  Though,  in  that  case,  this  Court  was  dealing  with  the

presumptive  clause  in  Section  118  NI  Act,  since  the  nature  of  the

presumptive clauses in Section 118 and 139 is the same, the analogy can
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be extended and applied in the context of Section 139 as well.

45.  Therefore,  in  fine,  it  can  be  said  that  once  the  accused  adduces

evidence  to  the  satisfaction  of  the  Court  that  on  a  preponderance  of

probabilities  there  exists  no  debt/liability  in  the  manner  pleaded in  the

complaint or the demand notice or the affidavit-evidence, the burden shifts

to the complainant and the presumption 'disappears' and does not haunt

the accused any longer. The onus having now shifted to the complainant,

he will be obliged to prove the existence of a debt/liability as a matter of

fact and his failure to prove would result in dismissal of his complaint case.

Thereafter, the presumption under Section 139 does not again come to the

complainant's  rescue.  Once  both  parties  have  adduced  evidence,  the

Court  has  to  consider  the  same and  the  burden  of  proof  loses  all  its

importance. [ Basalingappa vs. Mudibasappa, AIR 2019 SC 1983 ; See

also, Rangappa vs. Sri Mohan (2010) 11 SCC 441 ]

s)P!f CJ[,  GFDNFZ ;JM"rR VNF,TGM p5ZMST R]SFNM wIFG[ ,[JFDF\ VFJ[ TM4 V[

CSLST :5Q8 K[  S[  HM  OlZIFNL JFNU|:T R[SG]\  V[ShLSI]XG 5]ZJFZ SZ[  VYJF TM

VFZM5L T[GM :JLSFZ SZ[  TM4 OlZIFNLGL TZO[6DF\  VlWlGIDGL S,DMv!!( VG[

!#) GF  VG]DFGM  p5l:YT  YX[  VG[  ;NZ  VG]DFGMG]\  B\0G  SZJFGL  HJFANFZL

VFZM5LGF  lXZ[  HX[P  VF  SFD[  ZH]  YI[, p5ZMST  R]SFNM  VG[  SFINFDF\  ,FU]  50TL

5]ZFJF VlWlGIDGL HMUJF.VM wIFG[  ,[TF\4  VG]DFGMG]\  B\0G SZL XS[  T[  D]HAGM

5|MA[A, ARFJ S[  H[  ARFJ VFWFZ[  VG]DFGMG]\  B\0G YFI K[  T[J]\  DFGJF ;FDFgI

A]lwWXF/L DF6; 5|[ZFI T[JM 5]ZFJM VFZM5L51F[ ZH] SZJFDF\ VFJ[, K[ S[ S[Dm VYJF

T[JM ARFJ VFZM5L51F Z[S0" p5Z ,FJL XS[, K[ S[ S[D m T[ wIFG[ ,[J]\ 50[P  HMS[ VF

VG]DFGM lG6F"IS 5]ZFJM GYL 5Z\T] T[JF VG]DFGM IMuI VG[ jIFHAL 5]ZFJF TYF

B],F;FYL B\0G SZL XSFIP JW]DF\ ;NZ SFINFSLI VG]DFGMG]\ B\0G SZJF VFZM5LV[

;MU\N p5Z H]AFGL VF5JL H HM>V[ V[JM SFINFGM SM> lGID GYL4 5Z\T] ;\ElJTTF

5|FA<I sl5|5Mg0Zg; VMO 5|MA[lA,L8Lf YSL T[DH OlZIFNLGF\ p,8T5F; T[DH Z[S0"
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p5ZGF 5]ZFJF p5ZYL VG]DFGMG]\ B\0G SZL XS[ K[P GFDNFZ ;]l5|D SM8" wJFZF ALZl;\C

lJP  D]S[XS]DFZ  sZ_!)f $ V[;P;LP;LP  !)* GF  R]SFNFDF\  VJ,MSG SZ[,  K[  S[4

OlZIFNJF/F  R[SDF\  AM0L  ZF>8L\U  SIF"GF  >gSFZ  ;FY[  OlZIFNJF/F

R[SDF\ ;CLGM :JLSFZ SZJFDF\ VFJ[ TM 56 ;NZ SFINFGL VlWlGIDGL S,Dv!#)

D]HAGF VG]DFG ,FU]  SZL XSFI K[P GFDNFZ DN=F; CF.SM8"  5LPV[RPV[P YMDYZG

lJZ]wW  NF,DL\IF  l;D[g8  ,LP4 Z__5  s!f  0LP;LPVFZP  5FG  G\P(5  GF  R]SFNFDF\

5|:YFl5T SZ[, K[ S[4 R[SDF\ AM0L ZF.8L\U R[S  ,BGFZ[ H ,BJFGF K[ T[JL SFINFDF\

SM. HMUJF. GYL 5Z\T] WFZ6 SZGFZGF R[SDF\ ;CL H DCtJGL K[P GFDNFZ S[ZF,F

CF.SM8"  ,L,L  5F0]8L  lJZ]wW  ,MZ[g;4  Z__#  sZf  0LP;LPVFZP  5FG  G\P  &!_  GF

R]SFNFDF\  5|:YFl5T SZ[,  K[  S[  HM  R[S  ,BGFZ[  ;CL  SZL  SMZM  R[S  VF5[,  CMI TM

G[UMXLI[A,  .g:8|]D[g8GL  S,DvZ_  D]HA  R[S  WFZ6  SZGFZ[  R[SDF\  lJUT

EZJFGL ;tTF VF5[, K[ T[D SCL XSFIP

s!_f ;F{5|YD S[;G]\ ZS[0" wIFG[ ,[TF\4 VF SFD[ OlZIFNL wJFZF VF\Sv_( YL V;,

R[S ZH] SZ[, K[ H[ wIFG[ ,[TF\  H[DF\  zL DCFSF,L S'5FGF 5|M5ZFI8Z TZLS[ VF SFDGF

VFZM5L ccHIzLA[G ZFDl;\U RF{CF6cc GL ;CL CMJFG]\ H6F> VFJ[ K[P VFZM5LV[ V[JM

56 ARFJ ,LW[, GYL S[4 T[VM zL DCFSF/L S'5FGF 5|M5ZFI8Z GYLP ;NZ JFNU|:T

R[S VFZM5LGF A[\S BFTFGM G CMI T[JM 56 SM> ARFJ VFZM5L51F[ ,[JFDF\ VFJ[,

GYLP  ;NZ  VF\Sv_(  YL  ZH]  JFNU|:T  R[S  OlZIFNL  S\5GLGL  TZO[6DF\  ,BJFDF\

VFJ[,  K[P  JW]DF\  VF  SFD[  VF\Sv_5 YL  ZH]  YI[,  VMYMZF>h ,[8Z  J\RF6[  ,[TF\

OlZIFNL ;\:YFV[ OlZIFNL S\5GL TZOYL OP;FPG\P! GFVMG[ OlZIFN NFB, SZJF ;tTF

VF5[, CMJFG]\  H6FI K[P OP;FPG\P! GFVMV[ T[DGF 5]ZFJFGL ;ZT5F;DF\  JFNU|:T

R[SDF\ VFZM5LGL ;CL CMJF AFAT[ TYF VgI N:TFJ[HM 5ZtJ[ H[ SYG SZ[, K[ T[G]\

B\0G VFZM5L51F[ SZJFDF\ VFJ[, GYLP JW]DF\ VF SFDGF VFZM5LV[ V+[GL SM8" ;D1F

CFHZ ZCLG[  R[SDF\ T[VMGL ;CL GYL S[ T[VMV[  R[SDF\ ;CL SZ[, GYL T[JM 56  SM>
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ARFJ ,LW[, GYLP 

s!_P!f VFD4 OlZIFNL wJFZF R[S V[ShLSI]XG AFATGM ;DU| 5]ZFJM HMJFDF\ VFJ[

TM VFZM5L V[JL SM> H CSLST Z[S0" p5Z ,FJL XS[, GYL S[ JFNU|:T R[S T[VMGM

GYL T[DH ;NZ R[SDF\ T[VMGL ;CL GYL V[8,[ S[4 OlZIFNLGM 5]ZFJM J\RF6[ ,[JFDF\

VFJ[ TM JFNU|:T R[SG]\ VFZM5L wJFZF V[ShLSI]XG 5]ZJFZ YFI K[P VF p5ZF\T4 V[

CSLST 56 :JLS'T AG[ K[ S[4 JFNU|:T R[S VFZM5LV[ H OlZIFNLG[ VF5[, K[P H[YL4

OlZIFNLV[  JFNU|:T  R[S  5]ZJFZ  SZ[,  K[P  H[YL  VlWlGIDGL  S,Dv!((!  GL

S,Dv!#) C[9/GF VG]DFG OlZIFNLGL TZO[6DF\ SZJFG]\ ZC[ K[P 

s!_P¼f OlZIFNL51F wJFZF R[SG]\ V[ShLSI]XG 5]ZJFZ YT]\ CMI4 OlZIFNLGL TZO[6DF\

SFINFDF\ 5|:YFl5T l;wWF\T D]HA VlWlGIDGL S,DMv!!( VG[ !#) GF VG]DFGM

p5l:YT YX[P 8]\SDF\ SCLV[ TM4 V+[GL VNF,T[ OlZIFNLGL TZO[6DF\ V[J]\  VG]DFG

SZJFG]\ ZC[ S[ VFZM5LV[ OlZIFNLG]\ SFIN[;ZG]\ ,[6]\ R}SJJF JFNU|:T R[S VF5[, K[P 

s!!f VF SFD[  D]<IF\SG SZTF\  5C[,F\  ;F{5|YD S[;G]\  Z[S0"  wIFG[ ,[JFDF VFJ[  TF[4

VFZF[5L  HIzLA[G  ZFD;L\U  RF{CF6  T[  zL  DCFSF,L  S'5FGF  DFl,SGFVF[GL  %,L

TFPZ*q_ZqZ_Z# GF ZF[H GF[\WJFDF\ VFJ[, K[P tIFZAFN VFZM5L ;TT U[ZCFHZ ZC[TF\

OlZIFN51F[ VFZM5L ;FD[ JMZ\8 >:I] SZJFGL VZHLVM ZH] YI[, K[4 H[ V+[GL VNF,T

wJFZF D\H]Z SZJFDF\  VFJ[, K[PTFP!5q_#qZ_Z# GF\  ZMH VFZM5L wJFZF SM8"  ;D1F

HFDLG ZH] SZJFDF\ VFJ[, K[P tIFZAFN 56 VFZF[5L SF[8"DF\  ;TT U[ZCFHZ ZC[, K[

H[YL OlZIFNL wJFZF TFPZ)q!!qZ_Z# GF ZMH p,8T5F;GF[ CSS A\W SZJFGL VZHL

ZH] SZ[, K[4 H[ DFZF VUFpGF  lJP gIFIWLzL wJFZF ;F\E/JF DF8[ D],TJL ZFBJDF\

VFJ[, K[4 VG[ tIFZAFN 56 VFZF[5LG[ 5]ZTL TS VF5JFDF\ VFJ[, K[ T[D KTF\ 56

VFU/GL  SFI"JFCL  YTL  G  CF[I  TFP_5q_&qZ_Z$  GF  ZMH  OlZIFNLGL  p5ZMST

VZHL ,UT V+[GL VNF,T wJFZF lJUTJFZ C]SD SZL4 VFZM5LGM p,8T5F;GF[ CSS
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A\W SZJFDF\ VFJ[, K[P tIFZAFN VFZF[5L 5F[TFGF lJX[QF lGJ[NG GF[\WJFGF ;DI[ 56

U[ZCFHZ  ZC[,  K[  H[YL  OlZIFNL  TZO[  VF\Sv!5  YL  TFP!$q!!qZ_Z$  GF  ZMH

VFZM5LGM lJX[QF lGJ[NGGM CSS A\W SZJFGL VZHL ZH] YI[, K[ H[ V+[GL VNF,T

wJFZF ;F\E/JF DF8[  D],TJL ZFBJFDF\  VFJ[, K[4 VG[ tIFZ5KLGL D]NT[  V[8,[ S[4

TFPZ$q!ZqZ_Z$ GF ZMH V+[GL VNF,T wJFZF VFZM5LGM lJX[QF lGJ[NGGM CSS A\

W SZJFDF\ VFJ[, K[P tIFZAFN OlZIFNL wJFZF DF{lBS N,L,F[ YI[, K[ VG[ VFZF[5L

TZO[  SF[.  N,L,  ZH]  G  YTF\  OlZIFN51F[  TFP_5q_ZqZ_Z5  GF  ZMH  VFZM5LGM

N,L,MGM CSS A\W SZJFGL VZHL ZH] YTF\4 H[ V+[GL VNF,T wJFZF ;F\E/JF DF8[

D],TJL ZFBJFDF\ VFJ[, K[4 VG[ tIFZ5KLGL D]NT[ V[8,[ S[4 TFPZ*q_#qZ_Z5 GF

ZMH V+[GL VNF,T wJFZF VFZF[5LGM N,L, ZH] SZJFGF[ CSS A\W SZJFDF\ VFJ[, K[P 

s!!P!f VF  SFD[  OlZIFN  CSLST J\RF6[  ,[JFDF\  VFJ[  TM4  TCMDTNFZ[  VF  SFDGL

OlZIFNL  S\5GL  5F;[YL  VF\Sv_* YL  ZH]  YI[, ,MG V[U|LD[g8 D]HA ,MG D[/J[,

VG[ T[ ,MGGL R]SJ6L AN, VF SFDGF TCMDTNFZ[ OlZIFNLG[ JFNU|:T R[S VF5[,

CMJFG]\  H6F> VFJ[  K[  VG[  H[  ZSDGL R}SJ6L 5[8[  VFZM5LV[  OlZIFNLG[  VF\Sv_(

JF/M R[S OlZIFNLG[ ;CL SZLG[ VF5[, CMJFG]\ G DFGJFG[ SM. SFZ6 GYLP VF\Sv_*

YL  ZH]  YI[,  ,MG  V[U|LD[g8GL  GS,  J\RF6[  ,[TF\  TYF  VF\Sv!#  YL  ZH]  YI[,

VFZM5LG]\  ,[hZ  V[SFpg8  J\RF6[  ,[TF\  JFNU|:T  SFDDF\  NXF"J[,  VG];FZGL  ZSD

OlZIFNL  S\5GLG[  VFZM5L  5F;[  ,[6L  CMJFG]\  H6FI  K[P  VFZM5LV[  OlZIFNL  S\

5GLG[ JFNU|:T R[S VG];FZGL ,[6L ZSD R]SJL VF5[, S[ OlZIFNL S\5GLV[ ,MG V[U|

LD[g8GL lJUTMGM E\U SZ[, CMI T[JL SM> CSLST VFZM5L51F Z[S0"  5Z ,FJL XS[,

GYLP  JW]DF\  VF  TSZFZL  R[S  VFZM5LGM  GYL  S[  T[DF\  VFZM5LGL  ;CL  GYL  T[JM

VFZM5LGM SM. ARFJ Z[S0"  p5Z VFJ[, GYL S[  5]ZJFZ SZ[, GYLP VF R[SDF\ ;CL

VFZM5LGL GYL T[JM VFZM5LGM SM. ARFJ GYL S[ VF ;CL AGFJ8L K[4 BM8L K[ T[ V\

U[ SM. SFI"JFCL Z[S0" p5Z VFZM5L51F[ SZFJL C:TF1FZ lGQ6F\TGM VlE5|FI D\UFJ[,
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CMI T[J\] 56 Z[S0" p5ZYL H6F. VFJT] GYLP

s!!PZf JW]DF\  VF  SFD[  VFZM5LV[  VF\Sv_(  JF/F  TSZFZL  R[SGL  ZSD  VUFp

OlZIFNLG[ R]SJL VF5[, CMI T[J]\ SM. ,BF6 S[ 5CM\R 56 Z[S0" p5Z ZH] SZL 5MTFGM

ARFJ ;FlAT SZL XS[, GYLP VFZM5LV[ OlZIFN51F[ ZH] 5]ZFJFDF\ B\0GFtDS 5]ZFJM

ZH] SZJFGM CMI K[4 5Z\T] TSZFZL R[S ;\A\W[ VFZM5L SM. B\0GFtDS 5]ZFJM ZH] SZL

XS[, GYLP JW]DF\ HM TSZFZL R[S 0ZFJL4 WDSFJL VFZM5L 5F;[ ,BFJL ,[JFDF\ VFJ[,

CMI TM T[ 5]ZJFZ SZJF DF8[ T[VMV[ OlZIFNL lJ~wW SM. 5M,L; SFI"JFCL S[ SFG}GL

SFI"JFCL SZ[, CMI T[ ,UT 56 SM. 5]ZFJM ARFJGF ;DYG"DF\ ZH] SZL 5]ZJFZ SZL

XS[, GYLP JW]DF\  HIFZ[  TSZFZL R[SDF\  VFZM5LGL ;CL K[ VG[ T[J]  5]ZJFZ SZJFDF\

OlZIFN51F ;O/ ZC[, K[ T[YL V[S8GL S,D !!( VG[ !#) GF VG]DFGMG]\  B\0G

SZJFGL HJFANFZL VFZM5LGF XLZ[ ZC[ K[4  5Z\T] VFZM5LV[ SM> B\0GFtDS 5]ZFJM ZH]

SZL  OlZIFN51FGF  S[;DF\  X\SF  pEL SZL  XS[, GYL T[J]  Z[S0"  p5ZYL :5Q8 H6F.

VFJT]  CMI4 VF SFD[  OlZIFN51F  T[DGM  S[;  lGoX\S56[  ;FlAT SZL  XS[, CMJFG]\

DFGJFG[  SFZ6  ZC[  K[P  VF  SFD[  VFZM5LG[  5}ZTL  VG[  jIFHAL  TS  VF5JF  KTF\

OlZIFNLGL  p,8 T5F; SZL  5MTFGM  ARFJ Z[S0"  p5Z  ,FJL  XS[, GYLP  H[YL  VF

TASS[  GFDNFZ U]HZFT CF>SM8"GM  DGMH JF;]N[J ;MD5]ZF lJP :8[8 VMO U]HZFTGM

R/SCR.A/6721/2023 DF\  5|:YFl5T  YI[,  l;wWF\T  wIFG[  ,[TF\  GFD  U]HP

CF>SM8" wJFZF 5[ZF G\P!$ DF\ GLR[ D]HA 9ZFJ[, K[P 

"Para no. 14. Considering the facts and circumstances of the case, this

Court  is  of  the  opinion  that  the  trial  Court  was  completely  justified  in

passing the impugned judgment and order. The decision to not conduct

cross-examination of  the complainant  in  spite  of  repeated opportunities

and  to  not  remain  present  on  the  next  date  of  trial  when  his  Further

Statement  u/s.  313  of  Cr.P.C.  recorded  on  the  earlier  date  was  to  be

exhibited was a deliberate, intentional and conscious decision on the part

of the petitioner. It was not that the petitioner was not aware about the
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stage of trial proceedings. However, deliberately, the petitioner had chosen

to  remain  absent  from the  trial  proceedings  from the  date  his  Further

Statement  u/s.  313  of  Cr.P.C.  was  recorded  but  before  it  could  be

exhibited."

VFD4  p5ZMST  R]SFNFDF\  5|:YFl5T  YI[,  l;wWF\T  ;FY[  5|:T]T  S[;GF\

R]SFNFGL CSLST wIFG[ ,[JFDF\  VFJ[  TM4 ;NZ S[; JQF"vZ_!) DF\  NFB, YI[, K[P

VFZM5LV[ VFHlNG ;]WL TSZFZL R[S ;\NE[" SM> ZSD R]SJ[, CMI T[JM 5]ZFJM 5]ZTL TS

VF5[, CMJF KTF\ ZH] GYL H[YL V+[ V[ AFAT  :5Q8 K[ S[4 OlZIFNLV[ JQF"vZ_!) YL

VFZM5L ;FD[ T[VMG]\ SFIN[;ZG]\ ,[6]\ D[/JJF VZH SZ[, K[P JW]DF\ p5ZMST R]SFNFDF\

H6FjIF VG];FZ VFZM5L HF6LHM>G[ SM8"DF\ OlZIFNLGL p,8T5F; DF8[ VG[ 5MTFGF

lJX[QF  lGJ[NG  GM\WJF  ;FZ]\  U[ZCFHZ  ZC[,  K[P  H[YL4  OlZIFN51FGF  DF{lBS  T[DH

N:TFJ[HL  5]ZFJFGL  lJZ]wWGL  CSLSTM  VFZM5L51F  Z[S0"  p5Z  ,FJL  SM.  B\0GFtDS

5]ZFJM Z[S0" p5Z ,FJL XS[, GYL VG[ 5|:T]T S[; AFAT[ VFZM5L DFlCTUFZ CMJFG]\

H6F> VFJ[ K[ T[D KTF\ 56 VFZM5L wJFZF V+[GL VNF,T ;D1F CFHZ ZCLG[ 5|:T]T

S[;G[ 50SFZ[, GYL4 H[YL OlZIFN51F 5MTFGM S[; lGoX\S56[ 5]ZJFZ SZL XS[, CMJFG]\

V+[GL VNF,TG]\ DFGJ]\ K[P 

s!Zf CJ[4 p5ZMST S,Dv!#( GM U]gCM 5]ZJFZ SZJF DF8[ H~ZL VgI TtJM H[JF

S[4 v R[S ;DI DIF"NFDF\ J8FJJF DF8[ HDF SZFJ[, K[ S[ GCL\4 R[S ZL8G" YIF AFN

OlZIFNLV[ VFZM5LG[ SFINFSLI GM8L; lGIT ;DI DIF"NFDF\ VF5[, K[ S[ GCL\ VG[

VFZM5LV[ SFINFSLI ;DI DIF"NFDF\ GF6F\ GCL EZTF\ CF,GL OlZIFN ;DI DIF"NFDF\

NFB, SZ[, K[ S[ GCL\ T[ ;\NE"[ OlZIFN51FGM 5]ZFJM wIFG[ ,[JM H~ZL K[P V+[ V[ GM\WJ]

H~ZL K[ S[4 VF AFAT[ OlZIFNLGM S[; DCN\X[ 50SFZJFDF\ VFJ[, GYL VG[ S[;DF\ ZH]

YI[, 5]ZFJM HMJFDF\ VFJ[ TM VF ;\NE"[ OlZIFNLGM S[; lGlJ"JFlNT K[P

s!#f VF S[;DF\ lJJFlNT R[SGL TFPZ_q_ZqZ_!) GF ZMHGL K[P OlZIFNLG] V[J]\
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SC[J]\  K[  S[  ;NZ R[S G\PZ)&&$#  ~FP*4))4)$!qv GM ;[g8=, A[\S VMO >lg0IF4

DL9FB/L  XFBF4 VDNFJFN BFT[ HDF SZFJTF\  ccO\0; >G;OL;LIg8cc  GF X[ZF ;FY[

JUZ :JLSFI[" 5ZT VFJ[,4 H[ 5ZT VFjIFGL HF6 OlZIFNLG[ TFP!)q_#qZ_!) GF

ZMH YI[,LP OlZIFNLV[ VF H CSLST T[DGF ;MU\NGFDFGF 5]ZFJFDF\  VG[ OlZIFNDF\

H6FJ[, T[DH JFNU|:T R[S VF\Sv_( YL ZH] SZ[, K[ VG[ H[  CSLSTDF\  ARFJ51F

wJFZF  SM.56  HFTG]\  B\0G  SZJFDF\  VFJ[,  GYLP  VFD4  VF  ;\NE["  ;DU|  5]ZFJM

HMJFDF\ VFJ[ TM R[S TFPZ_q_ZqZ_!) GF ZMHGM K[ VG[ H[ TFP!)q_#qZ_!) GF

ZMH  ZL8"G  YI[,  K[  H[  D[DM  VF  SFD[  VF\Sv_) YL  ZH]  K[P  H[YL4  VlWlGIDGL

S,Dv!$& J\RF6[ ,[JFDF\  VFJ[ TM ;NZ N:TFJ[H 5]ZFJFDF\  ;LWM H U|FCI ZFBJF

AG[ K[ VG[ ;NZ N:TFJ[HGL IYFY"TF 56 VFZM5L wJFZF 50SFZJFDF\ VFJ[, GYLP

5lZ6FD[4  VF\Sv_) JF/M ZL8"G D[DM GlC DFGJFG[ SM. SFZ6 H6F. VFJT]\ GYLP

OlZIFNLV[  V[J]\  56  H6FJ[,  K[  S[4  R[S  ZL8"GGL  HF6  YTF\  T[VMV[

TFPZ&q_#qZ_!) GF ZMH VFZM5LGF ;ZGFD[ SFIN[;ZGL lJwJFG JSL,zL DFZOT[

GM8L; VF5[,L VG[ H[ VF\Sv!_ YL ZH] YI[, K[ VG[ GM8L; DMS<IF AFATGL 5FJTL

56 VF SFD[ VF\Sv!! YL SM8"GF Z[S0"DF\ ZH} SZ[, K[ VG[ GM8L; AHL UIF V\U[GM

8=[SL\U ZL5M8" VF\Sv!Z YL ZH] SZ[, K[ VG[ VF N:TFJ[HMG[ VFZM5L wJFZF p,8T5F;DF\

50SFZJFDF\ VFJ[, GYLP H[YL4 VF TDFD N:TFJ[HM GlC DFGJFG[ SM. SFZ6 H6F.

VFJT]\  GYL VG[  VF  TDFD  N:TFJ[HM  J\RF6[  ,[JFDF\  VFJ[  TM  OlZIFNLGF  S[;G[

;\5}6"56[ ;DY"G 5|F%T YFI K[P

s!$f JW]DF\4 VF SFD[ GM8L; D/L UIF AFN VFZM5LV[ GF6F\ R}SJL VF5[, K[ T[JM

OlZIFNLGM S[; GYL VG[ VFZM5L 56 GF6F\ R}SJL VF5[, CMI T[J]\ SM. SYG Z[S0" 5Z

,FJ[, GYLP VFD4 p5ZMST TFZ6M wIFG[ ,[TF\ OlZIFNLV[ lJJFNLT R[S T[DGF lGIT

BFTFDF\ ;DI DIF"NFDF\ HDF\ SZFJ[, CTM VG[ T[ V\U[ OlZIFNLV[ GM8L; 56 R[S ZL8"G

YIFGF lNGv#_ DF\ VF5[, K[ VG[ H[ VFZM5LGF ;ZGFD[  AHL UI[, K[P VF GM8L;
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AHL UIFGF lNGv!5 ;]WL VFZM5LV[ GF6F\ GCL\  R}SJTF\4 OlZIFNL CF,GL OlZIFN

TFP!(q_$qZ_!) GF ZMH NFB, SZ[, K[4 H[ 56 lGIT ;DIDIF"NFDF\ NFB, YI[,

K[P VFD4 OlZIFNLV[ TDFD SFI"JFCL ;DIDIF"NFDF\ SZ[, K[ T[ 5]ZJFZ YFI K[P

s!5f VFD4 p5ZMST CSLSTM4 5]ZFJFGL ;DU| RRF"4 TFZ6M T[DH VlWlGIDGL

S,Dv!#( GL HMUJF>VM wIFG[ ,[TF\4 V+[GL VNF,TG]\ :5Q856[ V[J]\ DFGJ]\ K[ S[4

VFZM5L lJ~wW S,Dv!#( GF U]GFGF TDFD TtJM 5]ZJFZ YFI K[P 

s!&f VF TASS[ GFDPU]HZFT CF.SM8"GF\  Sharad Jethalal Savla v. State of

Gujarat 2017(3) GLH 146 GF R]SFNFGM 5[ZF G\PvZ5 wIFG[ ,[JM H~ZL K[P 

25.  However,  the  judgment  that  the  learned  Magistrate  may

pronounce in the absence of the accused by itself will not vitiate

the judgment. Sub-section (7) of Section 353 of the Cr.P.C. clearly

lays down that no judgment delivered by any criminal court shall

be deemed to be invalid by reason only of the absence of any

party.

p5ZMST  SFINFSLI  5lZl:YlTG[  wIFG[  ,[TF\4  VNF,T  SM.56

51FSFZGL  U[ZCFHZLDF\  HHD[g8qR]SFNM  HFC[Z  SZL  XS[  K[P  lS|P5|MPSM0GL

S,Dv#5# YL  VNF,TG[  VF  ;tTF  5|F%T  YFI K[P  CF,GM  S[;  D],TJL

ZFBJF DF8[ Z[S0" p5Z SM. JFHAL SFZ6 p5,aW GYLP

s!*f CF,GM  S[;  OlZIFN51F[  lGoX\S56[  5]ZJFZ  SZ[,  K[P  CF,GM  S[;  H]GM  K[P

VFHZMH  VFZM5L  U[ZCFHZ  CMI4  H[YL  VFZM5L  TZO[  SM.  ZH]VFT  GYLP  VFZM5LGL

U[ZCFHZLDF\  R}SFNM  HFC[Z  SZJFYL  gIFIGM  C[T]  ;Z[  T[D  CMJFG]\  V+[GL  VNF,TG\]

:5Q856[ DFGJ]\  K[P  WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,D v!#( D]HA U]GM
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5]ZJFZ YI[, CMI A[ JQF" ;]WLGL S[N VYJF N\0 VYJF A\G[GM 5|A\W SZJFDF\ VFJ[,

K[P R[S J8Fp V\U[GF VlWlGID V[ A[\SL\U 1F[+DF\ lJ`JF; SZJFGF pN'[XYL 30JFDF\

VFJ[,  K[P  51FSFZM  JrR[  YI[,  VFlY"S  jIJCFZ  lJ`JF;  VFlzT  K[  VG[  T[YL

HM .g:8=]D[g8 ,BL VF5GFZ jIlST T[GM E\U SZL p<,\3G SZ[ TM T[ AN, IMuI lX1FF

SZJFGM V[GPVF.PV[S8GM pN'[X K[P VFZM5L wJFZF lJ`JF; VFlzT VFlY"S jIJCFZGL

HJFANFZLG]\ 5F,G SZ[, GYLP  S[;GM 5|SFZ TYF ;\HMUM wIFG[ ,[TF A[ JQF" ;]WLGL

lX1FF JW] 50TL VFSZL U6FX[ VG[ HM ;FDFgI GMDLG, S[NGL lX1FF SZJFDF\ VFJ[

TM  T[G[  SFZ6[  SFI"JFCL  lGZY"S  ;DFG AGL HFI T[D K[  VG[  VFlY"S  U]GF  SZGFZ

jIlSTVMG[  5|Mt;FCG  D/X[P  VFZM5LG[  NMlQFT  9ZFJJFDF\  VFJ[,  CMI  T[  ;\HMUM

VG];FZ VFZM5LG[ IMuI ;HF SZJL C]\ gIFIMlRT DFG]\ K]\P S[;GF ;\HMUM ,1F[ ,[TF\ TYF

CSLST ,1F[ ,[TF\  VG[ CF,GF S[;DF\ VFZM5L :+L CMI4 VFZM5LG[ & DF; sK DF;f

GL  ;FNL  S[NGL  ;HF  SZJL  gIFIMRLT  H6FI  K[P  R[SGL  ZSD  ~FP*4))4)$!qv

sV\S[  ~l5IF  ;FT  ,FB  GjJF6]\  CHFZ  GJ;M  V[STF,L;f  CMI  OMHNFZL  SFI"JFCL

WFZFGL S,Dv#5*s#f VgJI[ VFZM5L 5F;[YL OlZIFNLG[   J/TZ TZLS[ ;NZ ZSD

R]SJL VF5JFGM C]SD SZJFDF\ VFJ[ TM gIFIGM C[T] l;wW YX[ T[J\] GD|56[ DFGJ]\ K[P

VFZP DMCG lJP V[DP lJHIFS]DFZGF S[; R]SFNM S[  H[ Z_!#s#f HLPV[,PVFZP 5FGF

G\PZZZ 5Z 5|l;wW YI[, K[ H[ S[; R]SFNFDF\ GFDNFZ ;JM"rR VNF,T[ 9ZFJ[, K[ S[4

OlZIFNLG[  R[SGL ZSDG]\  J/TZ VF5JFGF C]SDGF VGFNFZ AN, lS|DLG, 5|M;LHZ

SM0GL S,Dv#5*s#f C[9/ ;HF Y. XS[ K[P Z_!_s#f S|F.d; !5 sV[DP;LPf GF

S[;  R]SFNFDF\  56  ;NZ  l;wWF\T   5|lT5FlNT  YI[,  K[P  VFD4  HM  VFZM5L

OlZIFNLG[  lS|DLG,  5|M;LHZ  SM0GL  S,Dv#5*s#f  C[9/  R[SGL  ZSD

~FP*4))4)$!qv sV\S[  ~l5IF  ;FT ,FB GjJF6]\  CHFZ  GJ;M  V[STF,L;f GL

J/TZGL  ZSD  R]SJJFDF\  lGQO/  HFI  TM  VFZM5LG[  JWFZFGL  +6  DF;GL  ;FNL

S[NGL ;HF EMUJJFGM C]SD SZJM gIFIMlRT H6FI K[P VFD4 p5ZMST RRF"  SZL

T[  TDFD SFZ6M;Z  D]N'F  G\P!4  D]N'F  G\PZ  5ZtJ[  ccCSFZDF\cc lG6"I VF5L D]N'F  G\P#
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5ZtJ[ GLR[ D]HAGM VFBZL C]SD OZDFJ] K]\P

-: VFBZL C]SD :- 

s!f VF  SFDGF  VFZM5L  o  HIzLA[G  ZFD;L\U  RF{CF6  T[  zL  DCFSF,L  S'5FGF

DFl,S4  ZC[P!v!&)v!*Z4  GJHLJG  ZMvCFp;4  5M:8  VMlO;  ;FD[4

lJ9',GUZ  8[SZM4  HXMNFGUZ4  VDNFJFNv#(__5_  GFVMG[  OMHNFZL

SFI"JFCL  WFZF  !)*#  GL  S,DvZ55sZf  VgJI[  WL  G[UMXLV[A,

>g;8]D[g8 V[S8GL S,Dv!#( GF U]GFDF\ NMlQFT 9ZFJLG[ & DF; sK DF;f

GL ;FNL S[NGL ;HF EMUJJFGM C]SD SZJFDF\ VFJ[ K[P 

sZf OMHNFZL  SFI"JFCL  WFZF4  !)*#  GL  S,Dv#5*s#f  VgJI[  VFZM5LV[

OlZIFNLG[  J/TZ  5[8[  S], ~FP*4))4)$!qv  sV\S[  ~l5IF  ;FT  ,FB

GjJF6]\ CHFZ GJ;M V[STF,L;f R]SJL VF5JFGM C]SD SZJFDF\ VFJ[ K[P HM

VFZM5LVM J/TZGL ZSD G R]SJL VF5[ TM VF SFDGF VFZM5LG[ JW]  +6

s#f DF;GL ;FNL S[NGL ;HF EMUJJFGL ZC[X[P 

s#f VFZM5L H[8,M ;DI HI]0LXLI, S:80LDF\ V8SFITDF\ ZC[, CMI T[8,L ;HF

;LPVFZP5LP;L S,Dv$Z( D]HA DHZ[ VF5JFGM C]SD SZJFDF\ VFJ[ K[P 

s$f OMHNFZL SFI"JFCL WFZFGL S,Dv$!(sZf J\RF6[ ,[TF\  VFZM5L ;FD[  ;HF

JMZ\8  SF-L4  T[GM  AHJ6L ;FZ]\  lGIDFG];FZ  SFI"JFCL  SZJL  TYF JMZ\8GL

VD,JFZL ;FZ]\ ;\A\lWT 5M,L; :8[XG[ DMS,L VF5J]\P 

s5f VFZM5L lJ~wW ;HF JMZ\8 SF-L4 T[GM VD, SZJF H[,ZzL ;FAZDTL H[,4

VDNFJFNG[ ;HFGL VD,JFZL ;FZ]\ DMS,L VF5JFGM C]SD SZJFDF\ VFJ[ K[P
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s&f VF  R]SFNFGL  V[S  GS,  OMHNFZL  SFI"ZLTL  ;\lCTFGL  S,Dv#&#  VgJI[

VFZM5L CFHZ YI[YL lJGF D]<I[ VF5JF C]SD SZJFDF\ VFJ[ K[P  

VF C]SD VFHZMH TFP   ઃ _$ YL4 DFC[  o V[l5|,4 ;G[vZ_Z5 GF ZMH B]<,L

VNF,TDF\ JF\RL ;\E/FJL HFC[Z SIF["P 

TFP_$q_$qZ_Z5         sEN=[X C;D]B,F, UF\WLf

:Y/ o VDNFJFN      !$ DF\ V[0LPRLO HI]0LxI, D[HL:8=[84 VDNFJFN sXC[Zf

                     HH SM0 o HLPH[P__)5*

       SM8" G\AZ Z*


