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35. Section 139 of the NI Act, which takes the form of a shall presume
clause is illustrative of a presumption of law. Because Section 139
requires that the Court shall presume the fact stated therein, it is obligatory
on the Court to raise this presumption in every case where the factual
basis for the raising of the presumption had been established.

But this does not preclude the person against whom the presumption is
drawn from rebutting it and proving the contrary as is clear from the use of
the phrase unless the contrary is proved.

36. The Court will necessarily presume that the cheque had been issued
towards discharge of a legally enforceable debt/liability in two
circumstances. Firstly, when the drawer of the cheque admits
iIssuance/execution of the cheque and secondly, in the event where the
complainant proves that cheque was issued/executed in his favour by the
drawer. The circumstances set out above form the fact(s) which bring
about the activation of the presumptive clause. [Bharat Barrel Vs. Amin
Chand] [(1999) 3 SCC 35]

37. Recently, this Court has gone to the extent of holding that presumption
takes effect even in a situation where the accused contends that 'a blank
cheque leaf was voluntarily signed and handed over by him to the
complainant. [ Bir Singh v. Mukesh Kumar, (2019) 4 SCC 197 ]. Therefore,
mere admission of the drawer's signature, without admitting the execution
of the entire contents in the cheque, is now sufficient to trigger the
presumption.

38. As soon as the complainant discharges the burden to prove that the
instrument, say a cheque, was issued by the accused for discharge of
debt, the presumptive device under Section 139 of the Act helps shifting

the burden on the accused. The effect of the presumption, in that sense, is
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to transfer the evidential burden on the accused of proving that the cheque
was not received by the Bank towards the discharge of any liability. Until
this evidential burden is discharged by the accused, the presumed fact will
have to be taken to be true, without expecting the complainant to do
anything further.

39. John Henry Wigmore [7] on Evidence states as follows:

"The peculiar effect of the presumption of law is merely to invoke a rule of
law compelling the Jury to reach the conclusion in the absence of
evidence to the contrary from the opponent but if the opponent does offer
evidence to the contrary (sufficient to satisfy the Judge's requirement of
some evidence), the presumption 'disappears as a rule of law and the
case is in the Jury's hands free from any rule."

[7] Rules of Evidence- The Hidden Origin of Modern Law

40. The standard of proof to discharge this evidential burden is not as
heavy as that usually seen in situations where the prosecution is required
to prove the guilt of an accused. The accused is not expected to prove the
non-existence of the presumed fact beyond reasonable doubt. The
accused must meet the standard of preponderance of probabilities, similar
to a defendant in a civil proceeding. [ Rangappa vs. Mohan (AIR 2010 SC
1898 ]

41. In order to rebut the presumption and prove to the contrary, it is open
to the accused to raise a probable defence wherein the existence of a
legally enforceable debt or liability can be contested. The words until the
contrary is proved occurring in Section 139 do not mean that accused
must necessarily prove the negative that the instrument is not issued in
discharge of any debt/liability but the accused has the option to ask the
Court to consider the non-existence of debt/liability so probable that a
prudent man ought, under the circumstances of the case, to act upon the
supposition that debt/liability did not exist. [Basalingappa Vs. Mudibasappa
(AIR 2019 SC 1983 See also Kumar Exports Vs. Sharma Carpets (2009) 2
SCC 513]

42. In other words, the accused is left with two options. The first option-of
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proving that the debt/liability does not exist-is to lead defence evidence
and conclusively establish with certainty that the cheque was not issued in
discharge of a debt/liability. The second option is to prove the non-
existence of debt/liability by a preponderance of probabilities by referring
to the particular circumstances of the case. The preponderance of
probability in favour of the accused's case may be even fifty one to forty
nine and arising out of the entire circumstances of the case, which
includes: the complainant's version in the original complaint, the case in
the legal/demand notice, complainant's case at the trial, as also the plea of
the accused in the reply notice, his 313 statement or at the trial as to the
circumstances under which the promissory note/cheque was executed. All
of them can raise a preponderance of probabilities justifying a finding that
there was no debt/liability. [Kumar Exports and Sharma Carpets, (2009) 2
SCC 513]

43. The nature of evidence required to shift the evidential burden need not
necessarily be direct evidence i.e., oral or documentary evidence or
admissions made by the opposite party; it may comprise circumstantial
evidence or presumption of law or fact.

44. The accused may adduce direct evidence to prove that the instrument
was not issued in discharge of a debt/liability and, if he adduces
acceptable evidence, the burden again shifts to the complainant. At the
same time, the accused may also rely upon circumstantial evidence and, if
the circumstances so relied upon are compelling the burden may likewise
shift to the complainant. It is open for him to also rely upon presumptions
of fact, for instance those mentioned in Section 114 and other sections of
the Evidence Act. The burden of proof may shift by presumptions of law or
fact. In Kundanlal's case- (supra) when the creditor had failed to produce
his account books, this Court raised a presumption of fact under Section
114, that the evidence, if produced would have shown the non-existence of
consideration. Though, in that case, this Court was dealing with the
presumptive clause in Section 118 NI Act, since the nature of the

presumptive clauses in Section 118 and 139 is the same, the analogy can
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be extended and applied in the context of Section 139 as well.

45. Therefore, in fine, it can be said that once the accused adduces
evidence to the satisfaction of the Court that on a preponderance of
probabilities there exists no debt/liability in the manner pleaded in the
complaint or the demand notice or the affidavit-evidence, the burden shifts
to the complainant and the presumption ‘disappears' and does not haunt
the accused any longer. The onus having now shifted to the complainant,
he will be obliged to prove the existence of a debt/liability as a matter of
fact and his failure to prove would result in dismissal of his complaint case.
Thereatfter, the presumption under Section 139 does not again come to the
complainant's rescue. Once both parties have adduced evidence, the
Court has to consider the same and the burden of proof loses all its
importance. [ Basalingappa vs. Mudibasappa, AIR 2019 SC 1983 ; See
also, Rangappa vs. Sri Mohan (2010) 11 SCC 441 ]
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sdlofl ¥dIGieR] ARIlall M1 28 8, WRg ARIUIRA SIg visallcHs Yudl %
s3] sRuleuiall SAHi 2isl Gell s3] asd o]l dY 3sS GWRY] 2ure eI
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"Para no. 14. Considering the facts and circumstances of the case, this
Court is of the opinion that the trial Court was completely justified in
passing the impugned judgment and order. The decision to not conduct
cross-examination of the complainant in spite of repeated opportunities
and to not remain present on the next date of trial when his Further
Statement u/s. 313 of Cr.P.C. recorded on the earlier date was to be
exhibited was a deliberate, intentional and conscious decision on the part

of the petitioner. It was not that the petitioner was not aware about the
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stage of trial proceedings. However, deliberately, the petitioner had chosen
to remain absent from the trial proceedings from the date his Further
Statement u/s. 313 of Cr.P.C. was recorded but before it could be
exhibited.”
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(au) A1H, GWRIsd &slsdl, Y1diofl A1 Uul, drell dxe lE ey
SAH—3¢ ofl FaAYIg4] Ial Adli, Aall AUEIAdg] 2URUET AG HIol] & 5,

AHRIY] [A3e81 SAH—3¢ ol otloll AHIH dcd] YAUR YR 8.

(as) Al AGISS ofIH.2[RId &IgSISali Sharad Jethalal Savla v. State of

Gujarat 2017(3) GLH 146 oil YSI€loll Wi of. —U &Il Al %33 8.

25. However, the judgment that the learned Magistrate may
pronounce in the absence of the accused by itself will not vitiate
the judgment. Sub-section (7) of Section 353 of the Cr.P.C. clearly
lays down that no judgment delivered by any criminal court shall

be deemed to be invalid by reason only of the absence of any
party.
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