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IN THE COURT OF THE | ADDITIONAL SENIOR CIVIL
JUDGE AND JMFC AT PANDAVAPURA

Dated this the 21 day of April - 2026
PRESENT

SRI.BABU.N., B.com., LL.B.
| Addl. Senior Civil Judge & JMFC.,
Pandavapura

0.S.No.73/2022

PLAINTIFF : Smt.Indramma W/o Late Nanjundegowda,
Aged about 55 years,
R/o Ragimuddanahalli village
Chinakurali Hobli, Pandavapura Taluk

(By Sri.M.S.Purushotham, Advocate)

V/s

DEFENDANTS : 1. T.Nagegowda S/o Late Thimmegowda,
Aged about 65 years,

2.  Smt.Rathamma W/o T.T.Nagegowda,
Aged about 60 years,

3.  Srinivas S/o T.T.Nagegowda,
Aged about 38 years,

4. Prakasha S/o T.T.Nagegowda,
Aged about 36 years,

All are R/o Gummanahalli village,
Chinakurali Hobli, Pandavapura Taluk.

5. Smt.Netravati W/o H.S.Divakara,
Aged about 34 years,
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R/o: Hulkere village, K.Bettahalli
Gramapanchayati,

Kasaba Hobli,

Pandavapura Taluk.

6. Smt. Rathamma W/o Rangegowda,
Aged about 58 years,
Mosalekatte Koppalu village,
Bukunakere Hobli,
K.R.Pete Taluk, Mandya District.

(D1, 2 and 5 by Sri.M.Suresha, Advocate)
(D3 and 4 by Sri. H.S.Shashikumar, Adv.)

Date of institution of the suit 29.07.2022
Nature of the suit For Partition
Date of the commencement of
recording evidence 12.04.2023
Date on which the Judgment was

21.04.2026

pronounced

Years Months Days
03 08 22

Total duration

(BABU N.)
| Addl. Senior Civil Judge & JMFC,
Pandavapura.

JUDGMENT

The suit is filed for partition and separate possession of suit

schedule properties along with mesne profits and costs.
2. Brief facts of the plaintiff’s case are as follows:-

That, the plaintiff and defendants are the members of Hindu
Undivided Joint Family and that, the suit schedule properties are their

ancestral and joint family properties and that, the plaintiff and



3 0.S.No.73/2022

defendants No.1 and 6 are the children of Thimmegowda and
Lakshmamma and that, the defendant No.1 is the elder son, the
defendant No.6 Ratnamma is the second daughter and the plaintiff is
the 3™ daughter and that, the said Thimmegowda and Lakshmamma
have died leaving behind their son and daughters as their legal
representatives and hence, the defendant No.1 used to manage the
joint family affairs after the death of father and mother and that, the
defendants are acting detrimental to the interest of the plaintiff and
hence she convened a panchayat and demanded the defendants to
effect partition and at that time the plaintiff came to know that the
defendants are trying to create illegal documents in order to deprive
the plaintiff of her right and interest in the suit schedule properties and
that, as the defendant No.6 is denying share to the plaintiff in the suit
schedule properties at the instigation of the defendant No.1 she is
made as party to the suit and that, the suit schedule properties were
never partitioned between the plaintiff and the defendants No.1 and 6
during the lifetime of their ancestors and that, the defendants have
concocted revenue documents without the knowledge of the plaintiff
and that, the defendant No.1 has acquired properties in the name of
his wife and children out of the income derived from the ancestral and
joint family properties and hence the said properties are also joint
family properties and that, the defendants have not shared mesne
profits with the plaintiff and hence the documents created in respect of
the suit schedule properties do not bind the plaintiff and that, the
defendants have refused to effect partition and allot share to the

plaintiff and hence the suit.

3. The defendants No.1 and 2 have admitted the relationship
between parties to the suit and nature of the suit schedule properties
and stated that, the ancestral and joint family properties are not yet

partitioned between the plaintiff and defendants No.1 and 6 and that,
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they do not have objection to allot 1/3rd share in the suit schedule
properties to the plaintiff and that, the defendants No.3 and 4 had got
instituted a frivolous suit in O.S.No.75/2017 against the defendants
No.1 and 2 and got it compromised forcefully and that, the defendants
No.3 and 4 have thrown the defendants No.1 and 2 out of the house
and that, the defendants No.1 and 2 have become destitute and that,
they have filed a suit in O.S.N0.5/2022-23 against the defendants No.3
and 4 for maintenance and that, an order is also passed directing them
to pay maintenance to the defendants No.1 and 2 and in spite of it the
defendants No.3 and 4 have not paid maintenance to the defendants
No.1 and 2 and that, the defendants No.1 and 2 have suffered violence
at the hands of the defendants No.3 and 4 and that, the defendants
No.1 and 2 may also be allotted their legitimate share in the suit

schedule properties.

4. The defendants No.3 and 4 have denied the plaint averments
and contended that, the marriage of the plaintiff and defendant No.6
was performed even prior to the birth of defendants No.3 and 4 and
that, they are leading happy marital life with their respective husbands
in their respective matrimonial homes and that, the plaintiffs have not
stated as to which property is ancestral and which property is
purchased out of the income derived from the ancestral property and
that, they were never in joint possession of the suit schedule properties
and that, the defendant No.1 has performed their marriage by raising
loan and hence he is leading difficult life and that, the suit schedule
items No.2, 5, 7, 8, 9 and 12 are the ancestral properties and that, they
are rain fed lands and that, there is no income from them and that, ragi
and horse gram alone could be cultivated in the said lands and that, as
it was not possible to manage the joint family consisting of defendants
No.1 to 5 the defendant No.1 did not provide good education to the

defendants No.3 and 4 and that, both of them worked as drivers of
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tractor and tipper lorry and purchased their own tractor and tipper lorry
and got themselves engaged in quarry business with the help of the
tractor and tipper lorry and purchased the suit schedule items No.1, 4,
10, 11, 14 and 15 from the income derived from the quarry business
and hence the said properties are the self acquired properties of
defendants No.1 to 5 and that, the suit schedule item No.13 bearing
Sy.No.18/4 measuring 0.05 guntas is the self acquired property of
defendant No.2 and that, she has purchased it from Ningamma W/o
Basappa and her children on 14.12.2000 and that, as there was no
residential house the said property was got converted during 2011 and
that, the defendants No.3 and 4 constructed a house in the said
property by spending Rs.40,00,000-00 out of the income derived from
the quarry business with the help of the tractor and the tipper lorry and
also by raising loan and that, the suit schedule items No.3 and 6 are
the self acquired properties of defendant No.4 and that, he has
purchased the suit schedule item No.3 from Nagamma and her
children on 20-02-2013 out of the income derived from the quarry work
with the help of his tractor and that, he has purchased the suit
schedule item No.6 from Jayalakshmamma and her family members
under a registered sale deed dated 14-08-2014 and accordingly he has
been in possession and enjoyment of the said properties as absolute
owner and that, the defendants No.3 to 5 are the children of
defendants No.1 and 2 and that, the defendants No.1 to 4 performed
the marriage of defendant No.5 with H.S.Diwakar in royal manner and
that, as differences arose between the defendants No.1 to 5
subsequently, the defendant No.5 instituted a suit in O.S.No.75/2017
against the defendants No.1 to 4 at the instigation of defendant No.1
for partition of suit schedule properties and other properties and that,
the said suit was settled before Lok Adalath on 26.10.2018 without any

compulsion and accordingly compromise decree was passed and that,
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as per the said decree the defendant No.5 Netravati was allotted a cow
shed measuring East-West 17' and North-South 10' and old tiled house
measuring East-West 23' and North-South 37' in the property bearing
Khatha No0.34/31 and suit schedule item No.14 bearing Sy.No.104/9
measuring 0.02.08 guntas and that, the said old house is not included
in the plaint schedule and that, the defendants No.1 and 2 were
allotted the property bearing Sy.No.512/P-2 measuring 1 acre 12
guntas and suit schedule item No.12 bearing Sy.N0.549/2 measuring
0.29 guntas and the western ground and first floor portion of the house
in suit schedule item No.13 with an understanding that it shall belong
to 4th defendant Prakash after their death and that, the western tiled
house and vacant site shall belong to the 2nd defendant and that, the
property which was allotted to defendants No.1 and 2 in the suit
schedule item No.12 shall belong to defendants No.3 and 4 after their
death as per the compromise decree in O.S.N0.75/2017 and that, the
1st defendant has sold the property bearing Sy.No.512/P-2 measuring
1 acre 12 guntas after the compromise decree and that, the plaintiff
has not included the said property in the suit and that, the plaintiff has
filed the suit by including the properties that were allotted to the
defendants No.3 and 4 only and that, the suit is bad for non-inclusion
of all the properties that were included in O.S.No.75/2017 and that, the
plaintiff has not impleaded Revanna to whom the defendant No.1 has
sold the property bearing Sy.No0.512/P-2 measuring 1 acre 12 guntas
and that, the suit is bad for non-joinder of necessary parties and non
inclusion of all the properties and hence the suit is liable to be
dismissed and that, the 3rd defendant was allotted suit schedule item
No.7 bearing Sy.No.59/4 measuring 0.07 guntas, suit schedule item
No.2 bearing Sy.No.58/5Pai-P2 measuring 0.11 guntas, suit schedule
item No.8 bearing Sy.No.547/1 measuring 0.31 guntas, suit schedule
item No.9 bearing Sy.No.547/2 measuring 0.09 guntas out of 1 acre 08
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guntas, suit schedule item No.7 bearing Sy.No.65/1 measuring 0.16
guntas, suit schedule item No.15 bearing Sy.No.104/10 measuring
0.01.04 guntas and the ground and first floor of eastern portion of the
house in suit schedule item No.13 as per the compromise decree in
0.S.No.75/2017 and that, the 4th defendant was allotted suit schedule
item No.6 bearing Sy.No0.62/3 measuring 0.20 guntas, suit schedule
item No.3 bearing Sy.No.58/2pai-p4 measuring 0.07 guntas which
were his self acquired properties, Sy.No.58/3pai-p2 measuring 0.09
guntas, suit schedule item No.9 bearing Sy.N0.547/2 measuring 0.39
guntas out of 1 acre 08 guntas, suit schedule item No.10 bearing
Sy.No.547/3 measuring 0.28 guntas, suit schedule item No.15 bearing
Sy.N0.104/10 measuring 0.01.04 guntas, ground and first floor of
western portion of the house in suit schedule item No.13 shall belong
to him after the death of defendants No.1 and 2 and accordingly, the
defendants No.1 to 5 have got partitioned the properties as per the
compromise decree in O.S.No.75/2017 and thus the defendants No.1
to 5 are separated from the joint family and that, the defendants No.3
and 4 have developed and renovated their respective portions of the
house property after the compromise decree in O.S.No.75/2017 and
that, the 1st defendant has instigated the plaintiff to file this suit in order
to cause trouble to the defendants No.3 and 4 and that, the plaintiff
being aware of all these facts has filed the suit at the instigation of the
1st defendant and that, neither the plaintiff nor the 6th defendant have
got right or title to the suit schedule properties and hence the suit is

liable to be dismissed.

5. Based on the above pleadings, the court has framed the

following issues and addl.issues :-

1. Does plaintiff proves that herself and defendants are
joint family members and schedule properties are
joint family properties?
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2. Does plaintiff is entitle for 1/3 share in the schedule
properties?

3. What order or decree?

ADDITIONAL ISSUES DATED 03.02.2025

1. Whether the defendants No.3 & 4 prove that, the
suit schedule item Nos.1, 4, 10, 11, 14 and 15 are
the self acquired properties of defendants No.1 to
5?

2. Whether the defendants No.3 & 4 prove that, the
suit schedule item No.13 is the self acquired
property of defendant No.2?

3. Whether the defendants No.3 & 4 prove that, the
suit schedule item Nos.3 & 6 are the self acquired
properties of defendants No.4?

4. Whether the defendants No.3 & 4 prove that, the
suit is bad for non joinder of all the properties?

5. Whether the defendants No.3 & 4 prove that, the
suit is bad for non joinder of necessary parties?

6. Whether the defendants No.3 & 4 prove that, the
partition of joint family properties is already taken
place by virtue of compromise decree passed in
0.8.75/20177

6. The plaintiff has got herself examined as PW-1 and produced

17 documents as Ex.P-1 to 17 respectively.

7. On the other hand, the defendant No.3 has got himself
examined as DW-1 and produced 29 documents as Ex.D-1 to 29
respectively. The defendant No.1 has got himself examined as DW 2.
The defendants No.3 and 4 have got examined 2 more witnesses by
name Manjunath.G.S and Ravikumar as DW-3 and 4 respectively in

support of their case.
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8. Having heard learned counsel for the respective parties and
considered both the oral and documentary evidence on record, | have

answered the above issues and additional issues as below:-

Issue No.1 : In the Affirmative
Issue No.2 : In the Affirmative
Additional Issues No.1 : In the Negative
Additional Issues No.2 : In the Negative
Additional Issues No0.3 In the Negative
Additional Issues No.4 : In the Negative
Additional Issues No.5 : In the Negative
Additional Issues No.6 In the Negative

Issue No.3:- As per final order for the following;

REASONS

9. ISSUE NO.1, 2 AND ADDITIONAL ISSUES NO.1 TO 3 AND

5:- All these issues are interconnected and hence in order to avoid

repetition of facts and reasons | have taken them together for common

discussion.

10. In order to substantiate her case the plaintiff has got herself
examined before the court as PW-1 by filling examination in chief
affidavit reiterating the plaint averments. As | have already narrated in
brief the plaint averments it may not be necessary to repeat the same
once again here. In support of her oral evidence the PW-1 has
produced genealogy affidavit, 15 RTCs and a demand register extract

as per Ex.P-1 to 17 respectively.

11. On the other hand the defendant No.3 has got himself
examined before the court as DW-1 by filing examination in chief

affidavit reiterating the written statement contentions of defendants
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No.3 and 4. As | have already narrated in brief the written statement
contentions of defendants No.3 and 4 it may not be necessary to
repeat the same once again here. In support of his oral evidence DW-1
has produced MR extract, RTC, Form No.9, Form No.11A, Form No.9,
Compromise decree in O.S.No.75/2017, demand register extract, RTC,
driving license, certified copy of quarry license, driving licence, certified
copy of sale deed dated 23.04.2001, RTC, certified copy of sale deed
dated 14.05.1997, RTC, certified copy of sale deed dated 14.12.2000,
RTC, certified copy of sale deed dated 14.08.2014 along with
certificate, Certified copy of sale deed dated 20.02.2013 along with
certificate, certified copy of sale deed dated 21.12.2009 along with
certificate, 2 RTCs and certified copy of sale deed dated 13.02.2020
along with certificate and got them marked as Ex.D-1 to 29

respectively.

12. The defendant No.1 has got himself examined before the
court is DW-2 by filing examination in chief affidavit reiterating the

written statement contentions of defendants No.1 and 2.

13. The defendants No.3 and 4 have got examined 2 more
witnesses by name Manjunath.G.S. and Ravikumar as DW-3 and 4

respectively in support of their case.

14. Learned counsel for the plaintiff vehemently argued that, the
relationship between parties to the suit is not in dispute and that, they
constitute Hindu Undivided Family and that, some of the suit schedule
properties are their ancestral properties and some are the properties
acquired out of the income derived from the ancestral properties and
that, those properties that are acquired out of the income derived from
the ancestral properties are also the joint family properties of the
plaintiff and defendants and that, in O.S.No.75/2017 which was filed by

defendant No.5 against defendants No.1 to 4 without impleading the
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plaintiff herein as well as the defendant No.5 for partition the parties
thereto have treated all the properties as ancestral and joint family
properties and it cannot be said that, some of the suit schedule
properties are the self acquired properties of the defendants No.1 to 4
and that, the compromise decree passed in the said suit does not bind
the plaintiff as she was not made as party to the said suit and that, the
defendants No.1 to 4 are estopped by contending that, some of the suit

schedule properties are their self acquired properties.

15. Learned counsel for the defendants No.3 and 4 vehemently
argued that, the plaintiff has not at all stated which property among the
suit schedule properties is the ancestral and which property is acquired
out of the income derived from the ancestral property and that, the
plaintiff has not produced evidence to show that, ancestral properties
were yielding income and that, the defendants No.3 and 4 were
carrying on quarry business and had owned tractor and tipper lorry and
they had their independent source of income and purchased properties
in the names of defendants No.1, 2 and 4 and constructed house in
suit schedule item No0.13 and that, partition has already taken place
between the defendants No.1 to 5 and that, the plaintiff was never in

joint possession of the suit schedule properties.

16. | have carefully heard learned counsel for the respective
parties and appreciated both the oral and documentary evidence on

record meticulously.

17. The documentary evidence produced and relied upon by the
plaintiff would go to show that, Thimmegowda and Lakshmamma are
the husband and the wife and that, the said couple have got 3 children
by name T.T.Nagegowda, Ratnamma and Indramma and that,
Nagegowda has married Rathamma and the said couple have got 3

children by name Srinivas, Prakash and Netravati and that, Ratnamma
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is married to Rangegowda and that, Indramma is married to
Nanjundegowda and they have got 2 children by name Srikanta and

Shrimathi as per the genealogy affidavit at Ex.P-1.

18. The RTC as per Ex.P-2 shows that, the property bearing
Sy.No0.58/2 totally measures 1 acre 34.08 guntas. Out of it, an extent
of 0.07 guntas is mutated into the name of defendant No.1 herein vide
MR No.7/97-98.

19. The RTC as per Ex.P-3 shows that, the property bearing
Sy.No.58/5 totally measures 0.21 guntas. Out of it, an extent of 0.10
guntas is mutated into the name of Devamma w/o Ramesh vide MR
No.75/95-96 and the remaining extent of 0.11 guntas is entered in the
name of defendant No.1 herein vide MR No.108/93-94.

20. The RTC as per Ex.P-4 shows that, the property bearing
Sy.No.58/7 measuring 0.07.08 guntas is mutated into the name of
defendant No.4 herein vide MR No.H43/2012-2013.

21. The RTC as per Ex.P-5 shows that, the property bearing
Sy.N0.58/10 measuring 0.09 guntas is mutated into the name of
defendant No.1 herein vide MR No0.108/93-94.

22. The RTC as per Ex.P-6 shows that, the property bearing
Sy.No.59/4 totally measures 0.37 guntas. Out of it, an extent of 0.07
guntas is mutated into the name of defendant No.1 herein vide MR
No0.108/93-94.

23. The RTC as per Ex.P-7 shows that, the property bearing
Sy.N0.62/3 measuring 0.20 guntas is mutated into the name of
defendant No.4 herein vide MR No.H11/2014-2015.

24. The RTC as per Ex.P-8 shows that, the property bearing
Sy.No.65/1 totally measures 1 acre 12 guntas. Out of it, an extent of
0.09 guntas is mutated into the name of defendant No.1 herein vide
MR No.108/93-94.
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25. The RTC as per Ex.P-9 shows that, the property bearing
Sy.No.547/1 totally measures 0.31 guntas. Out of it, an extent of 0.30
guntas is mutated into the name of defendant No.1 herein vide MR
No0.108/93-94. The remaining extent of 0.01 guntas is mutated into the
name of Hemavati left bank channal vide MR H41/2019-2020.

26. The RTC as per Ex.P-10 shows that, the property bearing
Sy.No0.547/2 totally measures 1 acre 08 guntas. Out of it, an extent of
0.34 guntas is mutated into the name of defendant No.1 herein vide
MR No0.108/93-94. The remaining extent of 0.14 guntas is mutated into
the name of Hemavati left bank channal vide MR H41/2019-2020.

27. The RTC as per Ex.P-11 shows that, the property bearing
Sy.No.547/3 totally measures 0.28 guntas. Out of it, an extent of 0.13
guntas is mutated into the name of defendant No.1 herein vide MR
No.1/01-02. The remaining extent of 0.15 guntas is mutated into the
name of Hemavati left bank channal vide MR H41/2019-2020.

28. The RTC as per Ex.P-12 shows that, the property bearing
Sy.No.547/7 measuring 0.17 guntas is mutated into the name of
defendant No.1 herein vide MR No.1/01-02.

29. The RTC as per Ex.P-13 shows that, the property bearing
Sy.N0.549/2 totally measures 3 acres 37 guntas. Out of it, an extent of
0.28 guntas is mutated into the name of defendant No.1 herein vide
MR No.108/93-94.

30. The RTC as per Ex.P-14 shows that, the property bearing
Sy.No.18/4 measuring 0.05 guntas is mutated into the name of
defendant No.2 herein vide MR No.T3/2012-2013.

31. The RTC as per Ex.P-15 shows that, the property bearing
Sy.N0.104/9 measuring 0.02.08 guntas is mutated into the name of
defendant No.5 herein vide MR No.H11/2019-2020 based on partition.
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32. The RTC as per Ex.P-16 shows that, the property bearing
Sy.N0.104/10 measuring 0.02 guntas is mutated into the name of
defendant No.1 herein vide MR No.T60/2012-2013.

33. The demand register extract as per Ex.P-17 shows that, the
property bearing No0.356/318 measuring East-West 25' and North-
South 13' is assessed to tax in the name of defendant No.2 under
Basava Vasati 2010-11.

34. The documentary evidence produced and relied upon by the
defendants No.3 and 4 would go to show that, the property bearing
Sy.N0.512/2 measuring 1 acre 12 guntas is mutated into the name of
S.Revanna from the name of defendant No.1 herein vide MR
No.H73/2019-2020 as per Ex.D-1 based on the sale transaction.

35. The RTC as per Ex.D-2 shows that, the property bearing
Sy.No.512/2 measuring 1 acre 12 guntas is mutated into the name of
S.Revanna vide MR No.H73/2019-2020.

36. The Forms No.9, 11A and 9 as per Ex.D-3 to 5 show that, the
house property bearing No0.34/31 is mutated into the name of

defendant No.5 herein as per court order.

37. The decree as per Ex.D-6 shows that, the defendant No.5
herein had instituted O.S.No.75/2017 against the defendants No.1 to 4
herein for partition and separate possession of the House and site
property bearing Khatha No0.34/31 and 356/318 of Gummanahalli
village and agricultural properties bearing Sy.N0.547/2 measuring 1
acre 08 guntas, Sy.No0.547 measuring 0.31 guntas, Sy.No.547/3
measuring 0.28 guntas, Sy.No.547/4pai-p1 measuring 0.17 guntas,
Sy.No0.549/2pai-p1 measuring 0.29 guntas, Sy.No.59/4pai-p2
measuring 0.07 guntas, Sy.No.65/1pai measuring 0.09 guntas,
Sy.No.58/5pai-p2 measuring 0.11 guntas, Sy.No.58/2pai-p4 measuring
0.09 guntas, Sy.No0.58/3pai-p2 measuring 0.09 guntas, Sy.No0.62/3
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measuring 0.20 guntas, Sy.No.58/7 measuring 0.07.08 guntas,
Sy.N0.512/P-2 measuring 1 acre 12 guntas and Sy.No.104 measuring

0.02.08 guntas and the said suit was ended in compromise.

38. The demand register extract as per Ex.D-7 shows that, the
property bearing khatha No0.34/31 measuring 23’ x 37" and 17’ x 9V2’
had been initially entered into the name of Thimmegowda s/o
Huchchegowda and later, it was entered into the name of defendant

No.1 and then, it is now entered in the name of defendant No.5.

39. The RTC as per Ex.D-8 shows that, the property bearing
Sy.No.512/P2 totally measures 2 acre 29 guntas. Out of it, an extent of
1 acre 12 guntas is mutated into the name of defendant No.1 herein
vide MR No0.65/2003-2004.

40. Ex.D-9 is the Registration Certificate card pertaining to the
vehicle bearing registration number KA54-7914 and the said vehicle is

registered in the name of defendant No.4 herein.

41. Ex.D-10 is the driving licence belonging to defendant No.3
herein. The defendant No.3 has obtained the said license on 26-03-
2008 and the same is valid till 25-03-2028.

42. The certified copy of quarrying licence as per Ex.D-11 shows
the defendant No.1 herein has obtained the said license to carry on
quarry activity in the property bearing Sy.No.449 of Gummanahally
village for a period of 5 years from 25.02.2002

43. Ex.D-12 is the driving license belonging to defendant No.4
herein. The defendant No.4 has obtained the driving license on
28.10.2010 and the same is valid till 27.10.2030.

44. The certified copy of sale deed dated 23.04.2001 as per
Ex.D-13 shows that, Saakamma and her children have sold the
properties bearing Sy.N0.547/3 measuring 0.28 guntas and
Sy.No.547/4 measuring 0.17 guntas, totally measuring 0.45 guntas, out
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of which an extent of 0.15 guntas is acquired for Hemavathi channal
and the remaining extent of 0.30 guntas is sold to defendant No.1

herein.

45. The RTC as per Ex.D-14 shows that, the property bearing
Sy.N0.547/3 measuring 0.13 guntas is mutated into the name of
defendant No.1 herein vide MR No0.1/01-02 and an extent of 0.15
guntas is mutated into the name of Hemavathi left bank channel vide
MR No.H41/2019-2020.

46. The certified copy of sale deed dated 14.05.1997 as per
Ex.D-15 shows that, R.Krishnegowda and his wife have sold the
property measuring 0.07 guntas out of 0.35 guntas in Sy.No0.58/2 to

defendant No.1 herein.

47. The RTC as per Ex.D-16 shows that, the property bearing
Sy.No.58/2 measuring 0.07 guntas is mutated into the name of
defendant No.1 herein vide MR No.7/98-98. Similarly, an extent of
0.07 guntas in Sy.No.58/2 is mutated into the joint names of
Kumaragowda.K s/o late Krishnegowda and the defendant No.1 herein
vide MR H111/2025-2026 by way of inheritance.

48. The certified copy of sale deed dated 14.12.2000 as per
Ex.D-17 shows that, Ningamma and her children have sold the
property measuring 0.05 guntas out of 0.37 guntas in Sy.No.18 to the

defendant No.2 herein.

49. The RTC as per Ex.D-18 shows that, the property bearing
Sy.No.18/4 measuring 0.05 guntas is mutated into the name of
defendant No.2 herein vide MR No.T3/2012-2013.

50. The sale deed dated 14.08.2014 along with certificate as
per Ex.D.19 and 20 shows that, Jayalakshmamma and others have
sold the property bearing Sy.No.62/3 measuring 0.20 guntas to the

defendant No.3 herein.
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51. The sale deed dated 20.02.2013 along with certificate as per
Ex.D.21 and 22 shows that, Kamalamma and Rangaswamy have sold
the property bearing Sy.No.58/1 measuring 0.07.08 guntas to the

defendant No.3 herein.

52. The RTC as per Ex.D-23 shows that, the property bearing
Sy.No0.58/7 measuring 0.07.08 guntas is mutated into the name of
defendant No.3 herein vide MRH 43/2012-13.

53. The certified copy of sale deed dated 21.12.2009 along with
certificate shows that, Marigowda and his wife and children have sold
two bits of land measuring 0.02.08 guntas each out of 0.17 guntas in
Sy.No.104/1 the defendant No.1 herein.

54. The RTC as per Ex.D-26 shows that, the property bearing
Sy.No0.104/10 measuring 0.02.08 guntas is mutated into the name of
defendant No.1 herein vide MR No.T21/2024-25

55. The RTC as per Ex.D-27 shows that, the property bearing
Sy.N0.104/9 measuring 0.02.08 guntas is mutated into the name of
defendant No.5 vide MR T22/2024-2025.

56. The certified copy of sale deed dated 13.02.2020 along with
certificate as per Ex.D-28 and 29 shows that, the defendants No.1 and
2 have sold the property bearing Sy.No.512/2 measuring 1 acre 12

guntas to Revanna.

57. As described in the plaint schedule, the properties that are
sought to be partitioned in the suit are the properties bearing
Sy.No0.58/2 measuring 0.07 guntas, Sy.N0.58/5 measuring 0.11 guntas,
Sy.No.58/7 measuring 0.07.08 guntas, Sy.No.58/10 measuring 0.09
guntas, Sy.No.59/4 measuring 0.07 guntas, Sy.No0.62/3 measuring 0.20
guntas, Sy.No.65/1 measuring 0.09 guntas, Sy.N0.547/1 measuring
0.30 guntas, Sy.No.547/2 measuring 0.34 guntas, Sy.No0.547/3
measuring 0.13 guntas, Sy.No.547/7 measuring 0.17 guntas,
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Sy.N0.549/2 measuring 0.28 guntas, Sy.No.18/4 measuring 0.05
guntas consisting of 2 storey house bearing No0:356/318 measuring
East-West 51' and North-South 47', Sy.No.104/9 measuring 0.02.08
guntas, Sy.N0.104/10 measuring 0.02.08 guntas and the property
bearing No0:34/31 measuring East-West 23' and North-South 37
consisting of tiled house measuring East-West 17' and North-South 9
1/2'".

58. As per the documentary evidence on record, the suit
schedule items No.1, 2, 4, 5, 7 to 12 and 15 are mutated into the name
of defendant No.1. The suit schedule item No.13 is mutated into the
name of defendant No.2. The suit schedule items No.3 and 6 are
mutated into the name of defendant No.3. The suit schedule items
No.14 and 16 are mutated into the name of defendant No.5. The
relationship between parties to the suit is not in dispute. The plaintiff
and defendants No.1 and 6 are the children of Thimmegowda and
Lakshamma. Defendant No.2 is the wife of defendant No.1.
Defendants No.3 to 5 are the children of defendants No.1 and 2. The
defendants No.1 to 4 have admitted this fact in their written statement.
DW-1 and 2 have admitted this fact even during the course of their
cross examination also. DW-4 has also categorically admitted that, the
plaintiff and defendants No.1 and 6 are the living legal representatives

of deceased Thimmegowda and Lakshmamma.

59. It is the specific case of the plaintiff that, herself together
with defendants constitute Hindu Undivided Family and that, the suit
schedule properties are their ancestral and joint family properties and
that, they are not yet partitioned between herself and her brother and

sister and that, she is entitled to division of suit schedule properties.

60. The defendants No.1 and 2 have, in their written statement,

admitted the case of the plaintiff and stated that, they do not have
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objection to allot her 1/3rd share in the suit schedule properties. Even
in the examination in chief affidavit filed by the DW-2, who is defendant
No.1 herein, by appearing into the witness box, it is stated on oath that,
the suit schedule properties are the ancestral and joint family
properties and that, defendant No.1 was managing the affairs of the
family after the death of his father and mother and that, he has
developed the ancestral properties and acquired the properties.
However, the DW-1 has stated in his examination in chief affidavit that,
his sisters had informed him that, they do not want share in the suit
schedule properties. DW-2 has alleged in his examination in chief
affidavit that, the plaintiff has filed the suit at the instigation of his sons.
This statement is contrary to the statements made in the written
statement filed by the defendants No.1 and 2. The defendants No.1
and 2 have stated in their written statement that, partition has not yet
taken place between the plaintiff and defendants No.1 and 6 and that,
they do not have any objection to allot 1/3rd share to the plaintiff in the
suit schedule properties. Be that as it may, during the course of his
cross examination DW-1 has categorically admitted the case of the
plaintiff and stated that, he does not have objection to allot share to his
sisters. Relevant portion of his cross examination is as follows:- "F\SQ
3033030 BRVY SBEMPE F0Z> F20%003 BRI oz%) 0BT xO. 65@9 30803
300N M) 3 =S 533’%() HOBT 7D. 6 Ne B 30D dgw@o R03) 1) ‘aog%J
Rig RBACBO0ITY 0BT 0. ﬁ%& 303 wdo%gaﬁ Rig DN Rig
ABRHBO0T BRI T PES [BBALILIY D0BT 0. wowe
ﬁzgﬁeﬁ F3ore Wil $PBOTRBYES. W a?\zg@cf J3¢ ©o. 58/2, 58/5,
58/10, 59/4, 65/1, 547/1, 547/2, 547/3, 547/7, 549/2 (“\5%) DIV
2N Q0BT B0, AWE To. 547/3 c:-:),% 0.15 103 WACRY BCITRS
BB 0T DS z,dfama@caiﬁfao&d Q0BT 0. 93T H0H0T msﬁb QPN
3&%’608@0&@’@&" 0RT 30O. Mmaaewﬁfooédow 0.15 Hoé3 BB Ao
S ST AR D063 0. SOHT BN Tovo RGPV TeSe
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®0. 58/7 R0 18/4 §b RSQ 30N Bare H0BS HROSY a)aea.%gcﬁ OB T
%0. mw@ma«% ARV A 6§$ B0BES BHOVY =OF 5%3%3 QB 03T 3O. 3
5%33@63‘@? 4 D[ Q93 0BT O, €8 mafodoﬁb Ao 280 BOEL0WT
303003008 5&%3%%3@&" 0BT 0. F\SQ BONS c‘dg mﬁ%” gojoaﬁs‘a’ es_*’,gm’go
o000 B Tomo KBR? SQ $eDAQ 0BT F0. B LI eSArieD
BN DI BANYOT 0B BSWIOLNOT WWEATIR Wd BT
BANYPO B9eg ool B wesdodQ FeBIFT 20w D." and "woze
ANYY IF wEBEET IBAEO0LOR Toew A@en II odsede
300038 9Q." Thus the defendants No.1 and 2 have supported the
case of the plaintiff and said that, the plaintiff is entitled to 1/3rd share
in the suit schedule properties. It is pertinent to note here that, the
defendant No.1 is the plaintiff's elder brother and that, he himself has
stated before the court that, he was managing the affairs of the family
after the death of his parents and he has acquired the properties in the
name of his wife and son also out of the compensation amount

received on account of land acquisition.

61. Even though the defendants No.1 and 2 have admitted the
case of the plaintiff the defendants No.3 and 4 have disputed the
plaintiff's case and contended that, the joint family as pleaded by the
plaintiff is not in existence and that, the defendant No.1 has performed
the marriage of the plaintiff and defendant No.1 by spending sufficient
money and that, they are residing with their respective husbands in
their matrimonial homes happily and that, they were never in joint
possession of the suit schedule properties and that, the suit schedule
items No.2, 5, 7, 8, 9 and 12 alone are the ancestral properties and
that, the said properties are rain fed and that, there was no income
from the said properties and hence the defendant No.1 could not
provide good education to defendants No.3 and 4 due to which they
worked as drivers and purchased Tractor and Tipper lorry by

themselves and engaged in quarry business and acquired properties in
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the name of defendant No.1 and thus the suit schedule items No.1, 4,
10, 11, 14 and 15 are the self acquired properties of defendants No.1
to 4 and that, the suit schedule item No.13 is the self acquired property
of defendant No.2 and that, the defendants No.3 and 4 have
constructed a house in it by spending a sum of Rs.40,00,000-00 out of
the income derived from quarry business and also by raising loan and
that, suit schedule items No.3 and 6 are the self acquired properties of
defendant No.3 and that, the defendant No.5 had instituted
0.S.No.75/2017 against the defendants No.1 to 4 for partition and
separate possession and the said suit was ended in compromise and
accordingly the defendants No.1 to 5 are in possession and enjoyment
of their respective properties as per the compromise decree and thus
the defendants No.1 to 5 are separated from joint family and hence the

joint family is not in existence.

62. In view of the contentions raised by the defendants No.3 and
4 in regard to existence of Hindu Undivided Family consisting of the
plaintiff and the defendants | deem it proper to refer to Section 6 of
Hindu Succession (Amendment) Act, 2005.

“6. Devolution of interest in coparcenary property.—(1)
On and from the commencement of the Hindu Succession
(Amendment) Act, 2005 (39 of 2005), in a Joint Hindu family
governed by the Mitakshara law, the daughter of a
coparcener shall,—

(a) by birth become a coparcener in her own right
the same manner as the son;

(b) have the same rights in the coparcenery
property as she would have had if she had been a
son;

(c) be subject to the same liabilities in respect of
the said coparcenery property as that of a son,
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and any reference to a Hindu Mitakshara
coparcener shall be deemed to include a reference to
a daughter of a coparcener:

Provided that nothing contained in this sub-section
shall affect or invalidate any disposition or alienation
including any partition or testamentary disposition of
property which had taken place before the 20th day of
December, 2004.

(2) Any property to which a female Hindu becomes
entitled by virtue of sub-section (1) shall be held by her with
the incidents of coparcenary ownership and shall be
regarded, notwithstanding anything contained in this Act or
any other law for the time being in force, as property capable
of being disposed of by her by testamentary disposition.

(3) Where a Hindu dies after the commencement of the
Hindu Succession (Amendment) Act, 2005 (39 of 2005), his
interest in the property of a Joint Hindu family governed by
the Mitakshara law, shall devolve by testamentary or
intestate succession, as the case may be, under this Act and
not by survivorship, and the coparcenery property shall be
deemed to have been divided as if a partition had taken
place and,—

(a) the daughter is allotted the same share as is
allotted to a son;

(b) the share of the pre-deceased son or a pre-
deceased daughter, as they would have got had they
been alive at the time of partition, shall be allotted to
the surviving child of such pre-deceased son or of
such pre-deceased daughter; and

(c) the share of the pre-deceased child of a pre-
deceased son or of a pre-deceased daughter, as
such child would have got had he or she been alive
at the time of the partition, shall be allotted to the
child of such pre-deceased child of the pre-deceased
son or a pre-deceased daughter, as the case may
be.
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Explanation.—For the purposes of this sub-
section, the interest of a Hindu Mitakshara
coparcener shall be deemed to be the share in the
property that would have been allotted to him if a
partition of the property had taken place immediately
before his death, irrespective of whether he was
entitled to claim partition or not.

(4) After the commencement of the Hindu Succession
(Amendment) Act, 2005 (39 of 2005), no court shall
recognise any right to proceed against a son, grandson or
great-grandson for the recovery of any debt due from his
father, grandfather or great-grandfather solely on the ground
of the pious obligation under the Hindu law, of such son,

grandson or great-grandson to discharge any such debt:

Provided that in the case of any debt contracted before
the commencement of the Hindu Succession (Amendment)
Act, 2005 (39 of 2005), nothing contained in this sub-section

shall affect—

(a) the right of any creditor to proceed against
the son, grandson or great-grandson, as the case
may be; or

(b) any alienation made in respect of or in
satisfaction of, any such debt, and any such right or
alienation shall be enforceable under the rule of
pious obligation in the same manner and to the
same extent as it would have been enforceable as if
the Hindu Succession (Amendment) Act, 2005 (39
of 2005)had not been enacted.

Explanation.—For the purposes of clause (a), the
expression “son”, “grandson” or “great-grandson’
shall be deemed to refer to the son, grandson or
great-grandson, as the case may be, who was born
or adopted prior to the commencement of the Hindu
Succession (Amendment) Act, 2005 (39 of 2005).
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(5) Nothing contained in this section shall apply to a
partition, which has been effected before the 20th day of
December, 2004.

Explanation.—For the purposes of this section
“partition” means any partition made by execution of a
deed of partition duly registered under the Registration Act,
1908 (16 of 1908) or partition effected by a decree of a

court.”

63. From the above provisions of law it is as clear as crystal that,
in a joint Hindu family governed by Mitakshara law, the daughter of a
co-parcener is a co-parcener by birth in her own right in the same
manner as the son and has the same rights in the co-parcenary
property as she would have had if she had been a son and shall be
subject to the same liabilities and disabilities in respect thereto as the

son;

64. The Hon’ble Supreme court of India has held in the case of
Vineeta Sharma vs Rakesh Sharma reported in AIR 2020 SC 3717 as

follows:-

(i) The provisions contained in substituted Section 6 of
the Hindu Succession Act, 1956 confer status of
coparcener on the daughter born before or after
amendment in the same manner as son with same rights

and liabilities.

(i) The rights can be claimed by the daughter born
earlier with effect from 9.9.2005 with savings as provided in
Section 6(1) as to the disposition or alienation, partition or
testamentary disposition which had taken place before 20th
day of December, 2004.
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(iii) Since the right in coparcenary is by birth, it is not
necessary that father coparcener should be living as on
9.9.2005.

(iv) The statutory fiction of partition created by proviso to
Section 6 of the Hindu Succession Act, 1956 as originally
enacted did not bring about the actual partition or
disruption of coparcenary. The fiction was only for the
purpose of ascertaining share of deceased coparcener
when he was survived by a female heir, of Class-l as
specified in the Schedule to the Act of 1956 or male relative
of such female. The provisions of the substituted Section
are required to be given full effect. Notwithstanding that a
preliminary decree has been passed the daughters are to
be given share in coparcenary equal to that of a son in

pending proceedings for final decree or in an appeal.

(v) In view of the rigor of provisions of Explanation to
Section 6(5) of the Act of 1956, a plea of oral partition
cannot be accepted as the statutory recognised mode of
partition effected by a deed of partition duly registered
under the provisions of the Registration act, 1908 or
effected by a decree of a court. However, in exceptional
cases where plea of oral partition is supported by public
documents and partition is finally evinced in the same
manner as if it had been affected by a decree of a court, it
may be accepted. A plea of partition based on oral
evidence alone cannot be accepted and to be rejected

outrightly.

65. In the present case, the defendants No.1 and 2 have

admitted the case of the plaintiff that, the ancestral and joint family
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properties were not partitioned between the plaintiff and defendants
No.1 and 6 during the life time their ancestors. DW-1 has reiterated
the same even during the course of his cross examination also.
Relevant portion of his cross examination is as follows:- “c‘dd@o 3033
WHOBFN IPY Horle IFY FRACE@O0L VBV Hoe0 I BPRELTIY
®0x3 30.” Even the answers elicited from the mouth of DW-1 also
show that, partition has not taken place between the plaintiff and
defendants No.1 and 6 even after birth of defendants No.3 and 4 also.
Relevant portion of his cross examination is as follows:- “@owe eANYY
29071 0DT[TRR ads:)Te Foe VB 0BT T [02) QOB =[TH0D
PR BEITINAOTOR TV FeBR 0B aid@o oIt wode." Further,
DW-4 has categorically admitted that, there was no partition during the
life time of Thimmegowda and Lakshmamma. Relevant portion of his
cross examination is as follows:- “éd)@eﬁazs NN oid@oddd
ReDToIPOHY 03P Te dont $NY HOFT DarterPEsy wde  &on
eSNCOT ToOEY YT BANIYZSO MONCTPET WHOC YLYEIBTLORZR).”
and "9 B Wi TELOWT FRNYY ol o083 AeBY HonT
aig Bgg Horie BAZR 3cddnomart Holdit S0P GV¥E B abge:?ﬁ
SoBOR0350NG TaOEd [ZD 0dI)TWC T FEXW UF TTE 9[TONYN
Jane038 AeBQ. " Thus it is crystal clear that, ancestral and joint family
properties are not yet partitioned between the plaintiff and defendants
No.1 and 6. When there is no partition between the plaintiff and her
brother and sister i.e., defendants No.1 and 6 then it has to be said
that, the joint family consisting of the plaintiff and defendants No.1 and

6 is still in existence.

66. In the present case, it is not in dispute that, the suit schedule
items No.2, 5, 7, 8, 9 and 12 are the ancestral properties. But, as per
the plaintiff, all the suit schedule properties are the ancestral and joint
family properties of the plaintiff and the defendants. Per contra, as per
the defendants No.3 and 4, the suit schedule items No.1, 4, 10, 11, 14
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and 15 are acquired in the name of defendant No.1 out of the income
derived from the quarry business and hence the said properties are the
self acquired properties of defendants No.1 to 5 and that, the suit
schedule item No.13 bearing Sy.No.18/4 measuring 0.05 guntas is the
self acquired property of defendant No.2 and that, the suit schedule
items No.3 and 6 are the self acquired properties of defendant No.4.
Thus, according to the defendants No.3 and 4, the suit schedule items
No.1, 3, 4, 6, 10, 11, 13, 14 and 15 are not the ancestral properties and
they are acquired out of their own earnings. But, the defendant No.1,
in whose name the the suit schedule items No.2, 5, 7, 8, 9 and 12 also
stand, has categorically admitted before the court that, the said
properties are also the ancestral joint family properties. Relevant
portion of his cross examination is as follows:- “Gox ﬁ%ﬁ’@@s ggomf
zorj‘ 3%03@0@2’6&”. (ARTAD) —-"m\ca?’ﬁe)‘ J3¢ ©o. 58/2, 58/5, 58/10, 59/4,
65/1, 547/1, 547/2, 54713, 547/7, 549/2 Rﬁ@o TR BN 0BT &D.
J3E 0. 547/3 éd% 0.15 mOot3 TR JBECIRIS dRBOTW ™aSN
z,ifama@eaﬁﬁJaoéd NOBT RO, R0 H0T0T mwgp QPR
BEBIBROBTCR 0BT 7O. z,dJama@cairbaoadod 0.15 o3 BB B
S ST AR D063 70, FOHOT BLNOE Tovo RGPV TS
®0. 58/7 R0 18/4 gb F\SQ RN Bt HOBS BHOVY a)@c&?ozg’ec“& e ale)
20. m%oéﬁ%‘?v APV ALY RSQ BB BHOVY =OF 6%33(3 QAW 0BT RO. €3
BBEQ 4 oW 93 2003 0. &8 BoVoTO AB 280 BoELOWT
3030030000 6&%62»%36&3 Q0BT 0. The DW-3 has categorically admitted
that, the defendant No.1 himself was managing the family affairs.
Relevant portion of his cross examination is as follows:- “3&5@@ S0
e)g%)dﬁdo 3e0BROE ©03T WIT TOEOWT DY gﬁmdﬁ@esb it
&3. vortenoE de dfae&&a%bggdo 0BT 30.”

67. Under the above circumstances, if we look into the oral
evidence of the defendants No.3 and 4 it shows that, DW-1 has

categorically admitted during the course of his cross examination that,
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himself and his brother are not salaried employees. Relevant portion
of his cross examination is as follows:- "®8®re 03> R5§L5 33@9% Sonen
239 F0Te TV LT AY 0BT 70." However, DW-1 has answered
that, himself and his brother have worked as drivers and acquired
properties in the name of their father. But, DW-1 himself admits that,
his father, mother, brother, sister and himself possess a BPL ration
card and that, such card is being issued to those whose annual income
is less than Rs.11,000-00. Relevant portion of his cross examination is
as follows:- “®Sane S0 RSQ S%J&ﬁ 3orierf 2id) Bowe woLI emci/azseri
B H0BT 30. BRI B8 30md ADEFDON YR, BT WTIZW DB VY.
BDL EARRIE AN APECRIN DAV Y 3§5 3:39 e350° €90 B3 W0 eamo.bégo
33@3 3031 Aed esj’,gmfﬁb DDEVACIF)WoN HEHTIT. T, aﬁg 3&5@3, F\SQ
FBHCTO HANS aig S0 VAN TAEE éfaoacaﬂ'cd Q0BT FO. BoeLowT
DOXET 30003 Te. 11,000/~ QTCOS[IOTE [008, W & N° ToBE BRBOSIT
0T =0. DY) a)wowﬁgsmodocs SAROT m&g €303903) TOIT D0BT
T NedNedd Tonw é&gos 000w w3083.” Further, DW-1 has
categorically admitted during the course of his cross examination that,
his year of birth is 1987 and that, he was aged about 10 years during
1997-98 and he was 12 to 13 years during 2000-01 and that, there was
no partition as on the date of the documents produced as per Ex.D-13
to 27 and that, his father was managing the affairs of the family till
division in 2019. Relevant portion of his cross examination is as
follows:-"DoR> Bt SRe 1987. 1997-98 0Y ISt 12 Dod 13 IRe
&N, 1997-98 3 S 10 SRe 8N ©owT 0. 2000-01 T Sednrt I
FEIO 12 -13 IRE 0BT D, TR BIWCIRBICIN VoS & 13 Dod 27
OIVNS FOOTZ Tore TOWe0 WoDSNY WMe0sNY  Sedn ﬁ%o
B0E00TY 0d0oH)Te Ho APHS SNCADY HoT x0. 2019 TG Dyen
e3n0SI3BRe F\S%J 3orodoe (“\5%) BOEL0WT oi)zsm&iodog) S3960LT. "
Further, the registration certificate card as per Ex.D-9 shows that, the

defendant No.4 herein has purchased and got registered Mahindra 415
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DI vehicle bearing registration No0:KA54-7914 in his name on
11.09.2019. The driving license as per Ex.D-10 shows that, the
defendant No.3 has obtained driving license on 26.03.2008. The
driving license as per Ex.D-12 shows that, the defendant No.4 has
obtained the driving license on 28.10.2010. Therefore, it is crystal
clear that, the defendant No.3 was not authorized to drive any vehicle
prior to 26.03.2008. Similarly, the defendant No.4 was not authorized to
drive any vehicle prior to 28.10.2010. Similarly, neither the defendant
No.3 nor defendant No.4 had owned any tractor or tipper lorry prior to
11.09.2019 on which date the defendant No. 4 has got Mahindra 415
DI registered in his name. No doubt, DW-3 and 4 have answered
during the course of their cross examination that, the sons of
T.Nagegowda has handed over their income from tipper and tractor.
But, the defendants No.3 was not at all authorized to drive vehicles
prior to 2008 and defendant No.4 was not authorized to drive vehicle
prior to 2010. That apart, the defendant No.4 has purchased the
vehicle during 2019. Therefore the evidence of DW-3 and 4 is not
helpful to the case of the defendants No.3 and 4.

68. The sale deeds produced by the DW-1 are dated
14,05.1997, 14.12.2000, 23.04.2001, 21.12.2009, 20.02.2013 and
14.08.2014. The date of birth of defendant No.3 as per his driving
license is 10.09.1983. The date of birth of defendant No.4 as per his
driving license is 08.06.1987. As on the sale deeds dated 14,05.1997,
14.12.2000 and 23.04.2001 the age of defendant No.3 was 14, 17 and
18 years respectively. Similarly, as on the sale deeds dated
14,05.1997, 14.12.2000 and 23.04.2001 the age of defendant No.4
was 10, 14 and 15 years respectively. The age of the defendant No.4
as on the sale deeds dated 20.02.2013 and 14.08.2014 under which
the suit schedule items No.3 and 6 are purchased in his name was 26

and 27 years respectively.
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69. In the present case, the defendants No.3 and 4 have not
produced any evidence to show that, they had their own source of
income to purchase properties in the name of defendant No.4. The
defendants No.3 and 4 have stated that, they have acquired the
properties out of the income derived from quarry business. The DW-1
has produced Quarrying license as per Ex.D-11. As already observed,
the said license is issued in the name of defendant No.1 on 25.02.2002
to carry on quarrying activities in the property bearing Sy.No.449 of
Gummanahally village for a period of 5 years. The defendants No.3
and 4 have not produced any evidence to show that, they were
carrying on quarry business under the said license. In deed, DW-1 has
categorically admitted during the course of his cross examination that,
defendant No.1 was managing the affairs of the joint family till 2019.
Therefore, it cannot be said that, the defendant No.4 had got his own
source of income to acquire properties in his name. On the other hand
DW-2/defendant No.1 has categorically admitted during the course of
his cross examination that, land was acquired for Hemavathi channel
purpose and compensation was paid for the same and hence, out of
the said compensation amount, he has acquired properties in the
name of his wife and sons. When the DW-1 has categorically admitted
that, the defendant No.1 was managing the joint family affairs till 2019
then the evidence of DW-2 that, he has acquired the properties in the
name of his wife and sons out of the income derived from the ancestral
and joint family properties cannot be disregarded. No doubt, PW-1 has
admitted during the course of her cross examination that, her brother
was doing broker work and her brother's sons were doing quarry work
with tractor. But, in view of the fact that, the defendant No.1 was
managing the joint family affairs till 2019 and that, the quarrying license
was issued in the name of defendant No.1, it has to be said that, the

defendants No.3 and 4 did not have their independent source of
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income to acquire properties in their names independently and that,
the defendant No.1 who was managing the affairs of the joint family
used to treat all those properties that were acquired in the names of
himself and his wife and son as joint family properties. That apart, the
evidence on record has established that, the defendant No.5 had
instituted suit in O.S.No.75/2017 against the defendants No.1 to 4 for
partition and separate possession of the properties. The properties
that are said to be the self acquired properties of defendants No.1 to 4
were also the subject matter of the said suit. But, the defendants No.1
to 5 herein have got the said suit settled before the Lok adalath and
obtained a compromise decree as per Ex.D-6. DW-1 has categorically
admitted during the course of his cross examination that, the present
suit schedule properties and the said suit schedule properties are one
and the same and that, they have pleaded in the said suit that, the said
properties are the joint family properties of his father, mother, brother
and sister. Relevant portion of his cross examination is as follows:-
"RV R0 $08% 75/2017 T o003 BFFCTmN SRRFTIY H0wT
%0. @O RO WIme m0 752017 TY WOOB AL Do Bk
D:5030g00s AN 2.083e &3NS HoBT BV, WReL woss 50k 75/17 SO
W0 BATIFD B AFYRES Torle Wk BOLDOWT 83 0B TR
SPRFES 06T T HFRET 0P T WD BeDT 0BT BF 30T,
3200, TRV, BY 3= [P FHare 0N WIRA0E 2.8 BT &3
OB BeYBe:s.” Having stated so before the court in 0.S.No.75/2017
the defendants No.3 and 4 now cannot contend that the above said
properties are the self acquired properties. The defendants No.3 and 4
are estopped from contending contrary to what they have pleaded in
the earlier judicial proceedings. The conduct of defendants No.1 to 5
in filing suit for partition of all the properties and getting it compromised
clearly goes to show that, the defendants No.1 to 5 have treated all the

properties that had been mutated in the names of defendants No.1, 2
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and 5 as their joint family properties. Further, DW-1 has categorically
admitted during the course of his cross examination that, based on the
documents that stand in the name of his father he is contending that
the suit schedule properties are the self acquired properties. Relevant
portion of his cross examination is as follows:- “8% @03 e8ANLD KS%)
203002363 D060 30 AdR[)Be TS Y 0BT DD T3
A0 B 30T &3.0arieriPE BIOVY YOO 0L ©:Y) TP 5035
OB BeH3eR.” From this answer it is crystal clear that, the
defendants No.3 and 4 do not have any evidence to show that, the
properties that stand in the names of defendants No.1, 2 and 4 are
their self acquired properties. DW-1 has answered during the course
of his cross examination that himself and his brother have purchased
suit schedule item No.3. Relevant portion of his cross examination is
as follows:- “Tme €3 &0 TOo. 3 B IFPRFI WANYOBT 20T
33903003 @odoéé JB0OUINT 0BT DR, Rﬁg 3%) DN aig 303
BB R0TIBE SR BeWOB FoOF HEDWES." But, the defendants
No.3 and 4 have failed to establish their independent source of income
to acquire any of the suit schedule properties in either of their names.
Further, the defendant No.1/DW-2 himself has stated before the court
that, he has acquired properties in the name of his wife and son out of
the compensation amount received on account of the land acquisition.
The defendant No.1 who was managing the affairs of the family himself
has stated before the court that, he has acquired properties in the
name of his wife and son also out of the compensation amount
received on account of land acquisition. Therefore, it has to be said
that, all the suit schedule properties are the joint family properties of

the plaintiff and defendants.

70. As per Section 6 of Hindu Succession (Amendment) Act,
2005 daughter is coparcener by birth. In the present suit, the ancestral

and joint family properties are not yet partitioned between the plaintiff
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and defendants No.1 and 6 who are the children of Thimmegowda and
Lakshmamma. Therefore, the plaintiff and defendant No.6 were proper
and necessary parties to the suit in O.S.No.75/2017. In spite of it they
were not made as parties to the said suit. DW-1 has categorically
admitted during the course of his cross examination that, plaintiff was
not made a party to the said suit. Relevant portion of his cross
examination is as follows:- “®xe0 Toxd 30&% 75/17 8§ ab‘a&ocbgb
53@66(@@ R0B0IQ 20T x0.” Further, DW-2 has categorically
admitted during the course of his cross examination that the said suit
had been instituted without bringing to the notice of the plaintiff.
Relevant portion of his cross examination is as follows:- “©o®) o
F\SQ HOES 33?%0 R308, XD TL TS 5033‘2’s 75/2017 §b &)?pariﬁ%ﬂ
mag@ ®oBJ3 30. 2017 ?Jé) VO A[IY) 6553 ABRCBO JD ‘aog%)dsdo
DN D OSSP How5e08 IRAGTL HOTT, F\SQ 4 =uT 0
S%Joao’ﬁb XCOABR0EY a$§5§b T FEYPTO. Tl DoV BT TIOD
201 RPTINE Hort TR =P aﬁg OB mfve’o 2COBR0RBO é:)?,paﬁa%ﬁ
(AP mag@ 0BT 30.” Thus without making the plaintiff and
defendant No.6 the defendants No.1 to 5 have obtained a compromise
decree in O.S.N0.75/2017. Therefore, the compromise decree passed
in the said suit is not binding on the plaintiff and defendant No.6.
Further, the DW-1 has categorically admitted that, the revenue records
are not yet mutated on the basis of the said compromise decree.
Relevant portion of his cross examination is as follows:- “Q&-6 39003
R o K08 75/2017 T 0oz §F0D ©FITC HBIBTMe Fowaodd
DS B3> B3> BRON Sroe I3 MY HowS 50.”

71. For the aforesaid reasons it has to be said that, the plaintiff
and defendants constitute Hindu Undivided Family and that, the suit
schedule properties are their ancestral and joint family properties and
that, the plaintiff is entitled to division of the suit schedule properties.

The plaintiff is entitled to mesne profits also. However, she will have to



34 0.S.No.73/2022

work out the same during final decree proceedings. Further, the
plaintiff and defendants No.1 and 6 are the children of deceased
Thimmegowda and Lakshmamma. Therefore, all of them have got
equal share in their ancestral and joint family properties. Accordingly,
the plaintiff is entitled to 1/3rd share in the suit schedule properties.
The defendants No.3 to 5 are entitled to equal share in the share of
defendant No.1. Thus the plaintiff and defendant No.6 are entitled
4/12" share each whereas the defendants No.1 and 3 to 5 are entitled
to 1/12th share each in the suit schedule properties. Therefore, |
answer Issue No.1 and 2 in the Affirmative and Additional Issue
No.1, 2, 3 and 6 in the Negative.

72. ADDITIONAL ISSUE NO.4:- It is the specific case of the
defendants No.3 and 4 that, the plaintiff has not included all the

properties and hence the suit is liable to be dismissed. But, the DW-2
who is defendant No.1 and manager of the joint family fill 2019 has
categorically admitted before the court during the course of his cross
examination that, the plaintiff has not included the self acquired
properties of himself and his children and that, she has included only
those properties that are ancestral and joint family properties.
Relevant portion of his cross examination is as follows:- “5§ HoNS R5§
mg%” god)azﬂré esj,gm;‘go 20300 B8 TP E&%ﬁ’ﬁﬁf 09 302Q 0T xD.
T IFYRES AN Torle IFRES LRANFOT 20T 3B03ODOT
9ZE A0V 2k BOEOWT BANFR) [3F oliodo B HasSodog) $ed2eT
0BTV x0.” Further, if the party deliberately omits to include a property
in spite of notifying her about such a property then she loses her right
over it as per Order Il Rule 2 of CPC. Hence, | answer Additional

Issue No.4 in the Negative.

73. ADDITIONAL ISSUE NO.5:- It is the specific case of the
defendants No.3 and 4 that, the plaintiff has not impleaded the party to

whom the defendants No.1 and 2 have sold the property. The DW-1
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has produced a certified copy of sale deed as per Ex.D-28 and 29 to
show that, the defendants No.1 and 2 have sold the property bearing
Sy.No.512/2 measuring 1 acre 12 guntas to one S.Revanna and hence
the said purchaser of the property is also a proper and necessary party
to the suit. As can be seen from the plaint schedule, the property
bearing Sy.No.512/2 measuring 1 acre 12 guntas is not a suit schedule
item. When the said property is not a part and parcel of the suit
schedule then the suit can be decided even in the absence of the
person in whose name the said property stands. Hence, the said party
is not proper and necessary party to the suit. Therefore, | answer

Additional Issue No.5 in the Negative.

74. ISSUE NO.3:- Having answered Issue No.1 and 2 in the

Affirmative and Additional Issue No.1 to 6 in the Negative, | proceed to

pass the following;
ORDER

The suit is decreed in part.

The plaintiff and defendant No.6 are
entited 4/12" share each whereas the
defendants No.1 and 3 to 5 are entitled to 1/12th

share each in the suit schedule properties.

No order as to costs.

Draw preliminary decree accordingly.

Office  shall register final decree

proceedings based on the preliminary decree.

(Dictated to the Stenographer on computer directly, then corrected and the
same is pronounced by me in the open Court on 21° April -2026)

(N.BABU)
| Addl. Senior Civil Judge & JMFC,
Pandavapura.
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ANNEXURE

List of withesses examined for Plaintiff :-

PW-1 : Indramma

List of documents exhibited for Plaintiffs :-

Ex.P-1 : Genealogy
Ex.P-2 to 16 ; 15 RTC extracts
Ex.P-17 : Demand register extract

List of withesses examined for the Defendants :-

DW-1 : G.N.Srinivasa
DW-2 : T. Nagegowda
DW-3 ; Manjunatha G.S.
DW-4 : Ravikumar

List of documents exhibited for Defendants :-

Ex.D-1 : M.R.Extract

Ex.D-2 : RTC

Ex.D-3 : Form No.9

Ex.D-4 : Form No.11A

Ex.D-5 : Form No.9

Ex.D-6 : 0.S.N0.75/2017 Decree

Ex.D-7 : Demand Register

Ex.D-8 : R.T.Cs

Ex.D-9 : RC

Ex.D-10 : Driving Licence

Ex.D-11 ; Cl/c of Quarry licence

Ex.D-12 : Driving licence

Ex.D-13 : Cl/c of sale deed dated 23.04.2001

Ex.D-14 : RTC

Ex.D-15 : C/c of Sale deed dated 14.05.1997

Ex.D-16 : RTC

Ex.D-17 : C/c of Sale deed dated 14.12.2000

Ex.D-18 : RTC

Ex.D-19 & 20 : C/c of Sale deed dated 14.08.2014
and Certificate

Ex.D-21 & 22: C/c of Sale deed dated 20.02.2013
and Certificate

Ex.D-23 : RTC

Ex.D-24 & 25: Cl/c of Sale deed dated 21.12.2009

and Certificate
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Ex.D-26 & 27 : Two RTCs
Ex.D-28 & 29: Cl/c of Sale deed dated 13.02.2020
and Certificate

(N.BABU)
| Addl. Senior Civil Judge & JMFC,
Pandavapura.
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