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(1) Whether the plaintiff proves that thd
defendant agreed to sell the suit property to
him for a consideration of Rs. 10,00,000/- and
after accepting Rs.9,00,000/- as an earnest
money has executed an agreement of sale in
favour of the plaintiff on 09-02-2005

(2) Whether the plaintiff proves that he has
paid remaining amount of Rs.1,00,000/- as per
agreement dated 18-06-2005 and thereafter is in
actual possession of the suit property ?

(3) Whether plaintiff proves that he was and is
ready and willing to perform his part of
agreement ?

(4) Whether defendant proves that time was
essence of contract?

(5) Whether the suit is barred by any law?

(6) Whether plaintiff is entitled to get any
relief prayed for ?

(7) What order and decree ?
(8)
GuISd HeIAlall [a1af of|A ot .
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(3) olSRA
(¥) olSRA
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12. Under Section 20 of the Specific Relief Act,
grant of specific performance of contract 1is discretionary.

Though the decree for specific performance 1is discretionary,
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yet the court 1is not bound to grant such a relief merely
because it 1is lawful to do so. But the discretion of the
court 1is not arbitrary, but sound and reasonable, guided by
judicial principles of law and capable of correction by a
court of appeal and should be properly exercised Keeping 1in
view the settled principles of law as envisaged in Section 20
of the Act. The  jurisdiction of decreeing specific
performance is a discretion of the court and it depends upon
facts and circumstances of each case. The court would take
into consideration circumstances of each case, conduct of the
parties, recitals in the sale agreement and the circumstances

outside the contract have to be seen.
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"AVINASH KUMAR CHAUHAN V. VIJAY KRISHNA MISHRA" reported in

"2009(2) GLR 1202 (SC)" held as under:
21. Section 35 of the Act, however, rules out
applicability of such provision as it is
categorically provided therein that a document of
this nature shall not be admitted for any purpose
whatsoever. If all purposes for which the document
is sought to be brought in evidence are excluded, we
fail to see any reason as to how the document would
be admissible for collateral purposes.
22. The view we have taken finds support from the
decision of the Privy Council 1in Ram Rattan v.
Parmananad, AIR 1946 PC 51 wherein it was held :-
"That the words 'for any purpose' in Sec. 35 of the
Stamp Act should be given their natural meaning and
effect and would include a collateral purpose and
that an unstamped partition deed cannot be used to
corroborate the oral evidence for the purpose of
determining even the factum of partition as distinct
from its terms."
The said decision has been followed 1in a large

number of decisions by the said Court. In
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Bhaskarabhotla Padmanabhaiah & Ors. v. B.
Lakshminarayana & Ors., AIR 1962 AP 132, it has been
held :-

"9. In this case, the learned subordinate Judge has
observed that what the plaintiff was trying to prove
was not the division in status but to show that the
property was divided under the partition deed. In
any case, the fact that the document is inadmissible
due to want of being stamped is clear. For 1in Ram
Rattan v. Parmanand, AIR 1946 PC 51, their Lordships
of the Privy Council held that the words 'for any
purpose' in Sec. 35 of the Stamp Act should be given
their natural meaning and effect and would include a
collateral purpose and that an unstamped partition
deed cannot be used to corroborate the oral evidence
for the purpose of determining even the factum of
partition as distinct from its terms."

It was furthermore held :-

"10. In the result, I agree with the learned Munsif-
Magistrate that the document 1is 'an instrument of
partition' under Sec. 2(15) of the Stamp Act and it
is not admissible in evidence because it 1is not
stamped. But I further held that if the document
becomes duly stamped, then it would be admissible to
evidence to prove the division in status but not the
terms of the partition."

In Sanjeeva Reddi v. Johanputra Reddi, AIR 1972 AP
373, it has been held :-

"9. While considering the scope of Sec. 35 of the

Stamp Act, we cannot bring in the effect of non-
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registration of a document under Sec. 49 of the
Registration Act. Section 17 of the Registration Act
deals with documents; the registration of which 1is
compulsory and Sec. 49 1is concerned only with the
effect of such non-registration of the documents
which require to be registered by Sec. 17 or by any
provision of the Transfer of Property Act. The
effect of non-registration is that such a document
shall not affect any immovable property covered by
it or confer any power to adopt and it cannot be
received as evidence of any transaction affecting
such property or conferring such power. But there 1is
no prohibition under Sec. 49 to receive such a
document which requires registration to be used for
a collateral purpose i.e. for an entirely different
and 1independent matter. There 1is a total and
absolute bar as to the admission of an unstamped
instrument whatever be the nature of the purpose or
however foreign or independent the purpose may be
for which it is sought to be used, unless there 1is
compliance with the requirements of the provisos to
Sec. 35. In other words, if an unstamped instrument
is admitted for a colleteral purposes, 1t would
amount to receiving such a document in evidence for
a purpose which Sec. 35 prohibits. There is nothing
in the case of B. Rangaiah v. B. Rangaswamy, 1970
(2) Andh WR 181 which supports the contention of the
petitioner. That was a case as pointed out by
Kuppuswami, J., where there were two instruments

though contained in one document, one a settlement
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in favour of the 4th defendant therein and the other
a Will. It was therefore held that part of the
instrument which constitutes a Will did not require
any stamp and will be admissible in evidence for
proving the bequest contained therein. It was for
that reason that the learned Judge said that Sec. 35
of the Stamp Act has no application to a case where
one of the separate instruments relating to one such
matters would not at all be chargeable under the Act
as in the case before him."

In T. Bhaskar Rao v. T. Gabriel & Ors., AIR 1981 AP
175, it has been held :-

"5. Section 35 of the Stamp Act mandates that an
instrument chargeable with duty should be stamped so
as to make it admissible in evidence. Proviso A to
Sec. 35 of the Stamp Act enables a document to be
received in evidence on payment of stamp duty and
penalty 1if the document 1is chargeable, but not
stamped or on payment of deficit duty and penalty,
if it is insufficiently stamped. The bar against the
admissibility of an instrument which 1is chargeable
with stamp duty and 1is not stamped 1is of course
absolute whatever be the nature of the purpose, be
it for main or collateral purpose, unless the
requirements of proviso (A) to Sec. 35 are complied
with. It follows that if the requirements of proviso
(A) to Sec. 35 are satisfied, then the document
which is chargeable with duty, but not stamped, can
be received in evidence."

It was further held :-
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"7. It 1is now well settled that there 1is no
prohibition under Sec. 49 of the Registration Act,
to receive an unregistered document in evidence for
collateral purpose. But the document so tendered
should be duly stamped or should comply with the
requirements of Sec. 35 of the Stamp Act, if not
stamped, as a document cannot be —received in
evidence even for collateral purpose unless it 1is
duly stamped or duty and penalty are paid under Sec.
35 of the Stamp Act."

Further, it is profitable to refer the Judgment
of the Hon'ble Gujarat High Court, in the case of "Gohil
Amarsing Govindbhai (decd.) by L.Rs., V/s. Shah Mansukhlal
Chhaganlal (Decd.) by L.R.," reported in "AIR 2003 Gujarat
73", it is held as under:

“0.20, R.12 Civil P. C. Of 1908 — CIVIL PROCEDURE —
Suit for possession — based only on terms of
agreement which was not registered to sell suit
house and not on title — Agreement made compulsorily
registrable by Gujarat Amendment Act — Suit not
falling in any of categories mentioned in proviso to
S.49 of Registration Act — Agreement thus, cannot be
looked into — Held, suit would fail.

“Para-13:- The learned Advocate for the respondents,
at this juncture, submitted that the finding
recorded by both the Courts that the defendant 1is
not the owner of the suit property should come to
his rescue and the judgment and decree passed by the

Courts below be upheld. This submission of Mr. Shah
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cannot be accepted. It 1is a settled position that
the plaintiff has to succeed in a suit on his own
strength. He cannot succeed on the weakness of the
defendant. It was the plaintiff who came to the
Court pleading that the defendant 1is 1in possession
of the suit house by virtue of a document dated 29-
12-1962, and relying on the averments of that
document, the plaintiff prayed for the decree for
possession of the suit house.

Para-14:- In view of the aforesaid discussion, the
document 1in question cannot be looked into, as the
suit filed by the present plaintiff does not fall in
any of the three exception culled out in proviso to
Section 49. In the result, the suit of the plaintiff
is failed. However, it 1is made clear that, failure
of plaintiff in this suit does not mean that the
plaintiff is rendered remediless. Remedy available
under the relevant provisions of law can always be
resorted to by the plaintiff for recovering the
possession of the suit house, if it is so
permissible. The question 1s as to whether the
plaintiff can succeed in the present suit, which 1is
based solely on a document, which is not registered
and which is made compulsorily registrable under the
Registration (Gujarat Amendment) Act, 1982. The

answer is 'No'.”
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dl. 0c/02/200Udll A%oil eldIdio]] Hldsdall AU S0l (AR AHA HIS €19
ElVid S 8. sldall €1dl SIA 2% A HIVIS ial €2cl1A%¥] YAYIA du1el Adl,
AHis—9 &l dIglA d=idlall AdAURIcl APiEaIHIHI AV del UlAUIElRAT 4R A
Julel s2A0fl &5lsdal AHaisi? eslsd LI & Al Ais—v &l AUl S]] oisd
IR Adidl A1 dl, AER AUl $AR HlotalidiR—Rd AUl SAR V. A€ AAUIRI SAM]
qIglRA, uladiglAl @i A12fl2A1ofl 248l 8. dIgl] aF A€ AU S0l RAT HXof
AAAYIR] 541 A=Al 86A AX] 2l iRl eldiall SIS A181R YAUIRA %Y 53d o] AHY
U(AYIEIRAIRA 242 AUIRI S0l R0l G2 SIA &l Aal IEIA] €11 A€ AUIRI SRR
AHA 541 ARM eldl ©di UlddIElANA digla BRI SAR J¥o AUl €21y §3
Audiell goisiR sl 3858l wLlig ofel dHy Il df d il SIS €2d1A%]
WIUIRA Y Sl ol].agHi,dIERAA ulddiglAla AUl S0l AHHAE 51 ol
AUA &l 2ol UlADIERAA A€ dlldll Y¥ol dHHdol osRR S3dlg] ¥lIg
ol&f].dgHI,HiS—v Il AUl $AR HlotolieAd dUIRI AR & Al ARy 223U As2
Aol eiRA alig el (B eIl ANaAdIg2] Y¥ol A€ £2dIAY GUR Ydil 223U @215
o1€f] ol A€ €2dIAY K1 alleiR U &ldl 9di AeR¥1R2IR sAHI dlaRdd ol
¥ef] is—wa dI0 dAYIRI SAR GIRdIY 223U Ase del ciRdlY dlael] (e (el

SRAYIGA] YO SIRIEAR A AHA &dl U ol€ll. F&fl diglAl Ais—w dinl duIQl
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o] [ARIR AHHA SAYUl 6SSER &ldle] ¥LIIg oel.agl, ofld. YMUH Sicoll
"Nanjappan v. Ramasamy" reported in "2015 AIR SCW 1659" odll
YSIEIHI oflH. Y[UH SIE €URI SARall (AR YAl E1€ HR 51 § 547 d ¥ A 54dfl
&slsd, uaisRldll adeis a&l  sléoll  [Adsiellal 2ucdioll [AMA &ldlg] &AM 8.
&ICioll €191 SI1Aotl YRAdI dAIQT AdI, dIEIRARA UlddIElAlof] SYRail SRET AiS—T DI
JAUIRI SRl VHHA YU ASH of &ldle] YAUR §3] ASA at&ll. dgHl, 24 alIHER AYARId

glgfsigall oflA yxciofl YSIEl ol Adi, “Ajay Kirtikant Ghelani & Ors.
V/s. Mathureshnagar Co-Operative Housing Society Ltd. & Ors.”
reported in "2008(1) GLR 213" as under:-

Para-11. Applying the principles enunciated in the
aforesaid decision to the facts of the present case,
the petitioner No. 3 as Power-of-Attorney can
appear, plead and act on behalf of the petitioner
Nos. 1 and 2 but he cannot be a witness on behalf of
the petitioner Nos. 1 and 2 and depose in place of
and instead of them. In other words, the petitioner
No. 3 as Power-of-Attorney holder can only appear
in his own capacity but not as a witness on behalf
of the petitioner Nos. 1 and 2 1in the capacity of

the petitioner Nos. 1 and 2. However, if the

petitioner No. 3 Power-of-Attorney holder had__

rendered some “acts” in pursuance of the Power-of-

Attorney, he may depose for the petitioner Nos. 1_

and 2 in respect of such acts, but he cannot depose.

for them in respect of acts done by them and not by.

him. Similarly, he cannot depose for the petitioner
Nos. 1 and 2 in respect of the matters of which only

they can have a personal knowledge and in respect of
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which they are liable to be cross-examined. The
principal issue 1involved 1in the present petition,
therefore, stands answered against the petitioners.

Para-15. However, it 1is clarified that permitting the
petitioners to place on record the Power-of-Attorney shall

not be construed as permission to do all acts as stated in

the said Power-of-Attorney. The clarification is necessitated.

in view of the fact that the document of Power-of-Attorney_

also empowers the petitioner No. 3 to depose on behalf of the

petitioner Nos. 1 and 2, which is not permissible under law.

as held by the Supreme Court in the case of Janki Vashdeo_

Bhojwani (supra). Therefore, under the said Power-of-Attorney

the petitioner No. 3 shall be entitled to appear, plead and.

act on behalf of the petitioner Nos. 1 and 2, but shall not.

appear as a witness on behalf of the petitioner Nos. 1 and 2.

AHIH, GWRISd YSIEIHI 8AAd Riedid ol Adi IR 21§ Al &lcsRal e1diof]
&slsdla 2i2ld silol &lJ dl dad] &slsdl 213 d digl ad] eidiail 1A &1%R U AS Al
eldiofl goa1g] sIR¥3AIElHI ¢1191 A 5. WRg, d dIE] dd] A1sE a5 Yoiloll 2A41U] 15 sl
aldoall s1A dIElA1 dcll dAlotl §HHUCAR AU S WAHACHY 2ISal 1A E1d] EIVid S
8 il dIElRA ddl d=A1RA il GUR Hlvfls YR A1Ud 8. AiS—v ol dUIRI SAR Al
AHis—320fl s61%1 wdd] &dial Adl, A1 Sidoll SAHURUR ACARACS ¥AHAIY 2iSal
UAgIElRA A1atl dIElAlotl AAUIRI SAR ol YBUIR 2431 V2l ¥Id Higld] &g dg ¥l
Aldg ot®fl. dgHi, UIdR 41§ Aafl Blcsal e1d1 &lSSA Al dsRIR] &slsdlaf 2421d sllof
gldliaf HloidiuI™ o1€f] a2l 41 SiHali dIEIA Eldiail SIA &819R U Yid of A41] 25 dd]
SIg &slsa dIglRAl ds ¥L11dd ol § ddl sl Widl % s aiefl. 1, diglA

AR§ UIUR g ol alcsell AHlvlls Yridl Hisidiol Wi wRllg oledl.agHi i1 SId
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UulAdIglAl aR§ sl Yridl 2% 52d o] I Yel of ¥ ofl &5ISa UAUIEIRA AR YuR
S o], AIH, GWRISA AT Yo dIEIRA HIdYI YCiofl SAR0ll (AR Uldalofl ElE
ANAUYI ESSER o &ldlg] ¥CIIRJ 8. ¥ HEI of. U Yl ¥ ol Foll YUIO dASIRHI A8
HEI of U oll ¥diol &S1HT A HEI of 9 43 oI} Yol AU gSH RAHIYYIH
A1d 8,
—:241u2] §SH -
. diglAlall e1d] 418f] 'E" sAUIHI 19 B.
2. AHis—U ofl SIHUAIG Hollef gSHol] 212 8601 SAHIUUIHI A1
2222u—5dloll s 11/l A52 $Alofl ESH SAUIHI A1 8,

3. dIElRAl a1 ulddiglAA eidiall u Uld—Uldleil Id eflaigdl,

¥, GSH X0l gSHallY €19,

&sH A% dl. R Hl, Hi1g [GA6R, 09€ ol AY ycdl Aeiddai dil,

A1) w18 sal.

dl. 2/92/204¢. (HleHE grglol AeHE g HsAR)
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