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1. Whether the plaintiff proves that the defendant
committed breach of contract agreement ?

1A. Whether the plaintiff proves that the contract
agreement has been legally terminated?

2. Whether the plaintiff proves that he is entitled to
recover Rs. 14,39,191/ from the defendant as alleged in
the plaint ?

2A. Whether the defendant proves that this court has no
jurisdiction to entertain this suit ?

3. Whether the plaintiff is entitled to get interest ? If yes at

what rate ?
What is due to plaintiff ?
5. What order and decree ?
(5) GRS YgLlnl WL <dls el 12wl 8.
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R “SIR4L.

AA). AsrAl.
3. “ASIRMUL.
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1. Whether the plaintiff proves that the plaintiff is entitled

to recover rs.18,60,894-87 from defendant ?
2. Whether the plaintiff proves that he is entitled to get

interest ? If yes since when and at what rate ?

3. What order and decree ?

(10) BURLSA YgLolivil 1L ~ufls (Rsll A wud 8.
q. ASIRMUL.
2. ASIRMUL.

3. ARl g Y.

(a4) (ool Awd) dRd (Blal «i.9¢/er) AL SR DA Yooy WL
£Rlldfl Yual % 2AA 9.

(1) dl e dlwael- AR

R) el g3 2% 2l g1AAL is—120 Yl 1%

(3) gl yueu dlze is—9R

algl AoRid AFU dF is—uu Yl Ldidfl yua dle % 30
Ais—U¢ Al ¢y YlrL €elldf] Yua %y 2AA 9.



SP. SUIT NO.1-2015 & 10-2015 OLD NO. 129-92 & 166-2000 7

Surflvll glaL «i. 1.5 5R000 L stu-lL UL A $U- dRE Ais—¥y
ol qguly, Aloiey % 434 8. uis—wy ol -lsid Helaa-dl el 2da 8.
Mis—y ol x-llsia Hellalar Aldie Ul Yudl % 234 8. Su-dl dd 2=l
sidandl Aol s % 536 V. wis—eR Al LudAl YA die, A1is—¢3, ¢y
dal ¢y ol A, Aldla Qw3 A, ¥ec—ea -l S0 Y s3a V. w2 ViiS
Yoldl dRF iis—3 ¢l Al Ylal dle 2% uda 9.

(aR) GuR AAl 53A B A YAl dL.¥—C—IR vl A% MU, A% a3
AL sl ainAdln sior A edldl saL 3gdHl wiorll s3a, 3 veiad
[Qordaur g5 5324, (2.4, /24 dal 10/2Y A6i8 Y+{l A2R &l AUHEIR A2RUd
S1dsle dal Blse sié sl MR il 2uadl €l dedl didlv R sid.
Axy ARUHL AW M wasiRiA eloR A edldl 1RUd sal-l 8, 2L
AL YLAL 28R ¢ -l v Yoyt g5H sAUHL 2UA ddl 854 534, A [Bad ya
i, SUrl dRF SIS o S1oR 2AA L &g, AHY AR oledl dl.O—¢—R L A% ULl
WL gHRRRL 3+d (9oR1d %) dd ALY AiwAda sioR ] eellal
A 53 B, Uig AU el 5252 Sul dR3 SIS 1R s wdd
2], AU sl uasiR 3 adlasll s1ar el 8d Aell. ¥l duiixl eeldidl es5 oig
A 0. dx odl 358 ool selldl a1ll 2L 51M & YR AvIAUHL UAE 9.

(23) 2L 510 $U) a3 21i5—30y ¢ Al sellal 2% 2da § anl 2312
SSlsdiql GeAul 8 A Haol AL AU dl dl.A3—3—¢§ vl A% AL SAML
AUAA, ¥ Yoo, UeR WAL dl.1R—5—¢9 YU 11000 yob s2au-l adl. sudl
dgell amuHalenu sl yob add A €l dl.R9—U—¢O wll A UAH Quid AHY
dolgal sl @uiaiil wAd. ane ol duid dl.a2—3—¢¢ L A% sl @ridlil
AUAE. dl.13—1—¢ AL AY $AR 22 s A4,

L SN SUl sl dl.RO—U—¢O L A Wi avll &9 Wl
AuuHAleL aaudl 2uual w2 Addl s3a. ¥ A6l 2 4da o1esl graldi VSl el
Al. A 5—¢—¢9 il Yol B AUML U dl dHL R2 KU AAAS SHAR, adA3A
Yo @uld 8 dul U Gedul s3a 8 3, Su-lA dl.1—5—¢9 el sl yil



SP. SUIT NO.1-2015 & 10-2015 OLD NO. 129-92 & 166-2000 8

sl sdl. uig auidiavid Afid YAl Al 9dl Sorer [Ralkld
yHyualel s 530 wdd el SorelR A oeuda sieiR aHaualsl asdlol
ALAHL €9 HA S W2 Q8Rl 530 iyl [Addl s3a 8.
(2) Ay 12s S8R Hedl gl ¢ § <L i 511 yg A wsy dl.
(R) udaniil nistam i, st 3sae il s 3 sl wsg L sd.
(3) AAren 5123 s1uAi 35192 2l .
(%) Sloll uedl HogRiL doll el

OUE QUL 2L WAHL Gedut 53¢ 8 3, UeR wrll siu-l anasalel
8. JoReIR SAUHAL WU 31.30,0¢,94/— l WA 31.13,204¢0/— su+l
WA s34 8. ¥ su-ll ga Budnl ¥3zau . ... ..

2 sldwias Somsll Rl Gusd AR gL ULl Yt -2 du 3
A6l Surl-] 22ud Aoy slaty, wRudl €9 1AL 1Y QU] YA HAMRL 534
8. % A6i8 A2 "N Aldl wel d-l [Qotdl FRudd 8. AR tug auidlavidel Yat
AR B Adl QML silwas SR, Afas Sorrsll, exrion yIlai-
e UIA Ul drsell stiadl anamalerm Yol gl aal aeid-l udl L4
Y5 WALl 41oY glaleg Rl A SRR [Ader 2l Fda S,

QR olle stluas S di.3—u—c¢¢ ) $u-l dsell ellaga
s olg s d8a ¢l A AG A W2 wel sl w9, d o dd
dl.1—10—¢ ¢ L Wotell WRL $13 ALY, $AAAAL A $3E 89, FUL U UL Gedut 53¢
8 %, ol 511 dlcstf@s A A€l sl dl sn yel s Qe ad A w2 2yl
opaotgidl 84" Al (6%, Jad) wns sdwas SR,

QR GUE dl.RA—19—¢ ¢ LAY VFAN GuRAA 8 A6IA Suld
@ sAUHL AL U 8. ¥ A& 2launel HisAa 8. FuL A %l sudl
dsell S0 Alg s Al 2UA dl Sl L. YU dall ¥ YL YaldL QML
2, adl ugl xRl 534 9. d % eflsd A6 dl.15—191—¢ ¢ dAl dl.A¢—11—¢<¢
“ll Uol YRl dvauHl 204 8,

Fell AN SuAlA e @uld Wil dl.AR——¢¢ 5 FHL sl
$109 yol sramt uidl 20a3didl Gedut $36 8. AUR olle 22 ds¥l Sudl-
ARSI dl.R—I—¢¢ L AY €1%R WAl U2l YR Quld 9. FHL waL sul



SP. SUIT NO.1-2015 & 10-2015 OLD NO. 129-92 & 166-2000 9

dsdl Axyalerl 510070 yeof 23a A gladl Gedu 8. 8¢d dl.a3—1—¢¢ -l
% 222 taIRL SU-l-l siv2ise eqlAe sa1ML 2UAdAL Yol 9. ¥ Ais—13¢ Ul B,

(%) R2 d¥ MRLElAER WU 2Uis—a5 Al duRdl a2
AHdA 5l ogoudl 2udl e 8 3, siH0 yul sal Suld aizar Wil ava
todl Su-la s1u yel s3a 4 €l si-gise 2dlne s3a 8. dxer & 510l eusl €l
AR A vy Slr2lsR IRl Yol sdd, F+ll 254 R2A cdldladl uid 8. su-ll a3
S8 QoR A €l Gadulidl €55 o8 S3d. ole Gd2dMACL 855 vildladl
GAedWRAML 2RUAA ) F, 2341 AHAHAULEL deRaAlxL sl 40 8. Syl suRl
quAMalel qaRral W2 Yoy siRel af iR Hidl dvar 2uda dve wHl
Auen]l a2 da flAver{l 2469 dal AsiAl 24890 [AAR gdl.

L RSAN Gazawl 1lsiRd 8 3, su-dl d-l axaHale-l
A4 % S12@ sAAd o WAL A AY &ell. d SIREIA WA AUis—139 -l
Auidul A yxyualel adl suual qamR s3d. 3 did W 8 3 su-dlal salda
siRRlL A¥s2 53 el A Al M D 3 232 6L8IR Widl usal ¥+l Auie- 2dd
€lg ASH, ¥ Ue 25 F2g Add 8lg AASA. udAwe dsell ol Auie yel 530
£lAa gl  AGE SIS AR Y 53 AL, U 23R L Gldlddl ¥ AASA BRUG €9 5
dxl sulda HAJua udie A sdld, ¢ld 8. 2 dld vl 9. 3 5SS ar
fuididren wal HAAuE dal AAedl 29d adl Sly ©. AlAredl 29d Al
Sudlal 29 sl aval. A Aid Wil 8 3 Rl WA el A sl siwaiser-l
Su~llel HIRLRALA HidY)L Yoxorel ozl AlAvel Ul 234 Al Sivglserdl A3vd-l
A ARL 8dll. 1 ¢ uedl 511 € A AAA. dl. T¥—y¥—¢ § L Uaell Su] el
a0l AQ2L HAUarAl Hiowell saML 20dd. dl.Re—¥—¢§ L Wigl yR syl
wal Hiowll s3d. dl.1¢—10—¢§ dal dl.auU——¢§ - Ul syl
22 FHlAxl 5611 Hald A2l A 84lsaril Ual @Uld. dl.1—9—¢§ AL uAdl SulA
22 Yol AWlE FHL Gedul 53@ B 3 AL SIv2Ls2R 51U 5@ AUl HIElHL 2oLl 4
ol ¥ lerll G Y-l 53 sdl. WRLAAL SRR 534 2Ll A5 s 1L
SuQl-l wauoieldl 4 sdl. Su-l drsdl MdAMHIA ALt 243G A Slal-l BRI Yol
AWML PUAE, VL AU AHAHALEIHL A1y 234 3 34 d sld g €] ug dl.



SP. SUIT NO.1-2015 & 10-2015 OLD NO. 129-92 & 166-2000 10

QR 6lle 2L AEA Su-]l drsdl daviaril 2udd Yol eldidl yanal
Yeodl Al Syl sl WanHIAL Hivell A6 dal 29d A6 qul ol
s A6LA U qull 2 s2aud, KLsRA 9. ol Su-l dgell e 2 WA A
QL Yol @uld dlald, du dg Wié 32 WA« 2 dsdl sl 214 - glaldg ueaL
Aee ALSRA 8. dl.RO—U—¢O il WAl su-l2 s34 L AR [Adol 9 8 d-u
SRR @uidl Yol dWd 8, dl.20—9—¢9 L WAl $u-lal Widl sia0ld 2138l
sl glalril Yol @Wd. dl.20—10—¢9 ~iL Uatell Su-la s3a sl ysag, 2da
« glaldl Wit @vl s3aie 534 9. i dHid oLl A6l vidia g waten dlda d 1A
UoR AYfl. dl.Re——¢¢ Al WAl Sulal avld © 3 ol Auied 4dd - el
v HIRRAL $14 5L Bell Al ARSI F A AN wHIA AueAH] s yel s34
Sld ddl SIS yual 2 s3d Al RA. ¢¢ Yl onfld Auierdl 51100 234 - edl.
Mis—131 il A2 Yol Ui ol AUl s1H0) yel 4dd A edl. 2
ald M O 3 AR AyEl ol Awied 53¢ Al d LsdH sl slad wu 9. A
Ald vl B 3 Al 1AL oflon R2A2 Yool 3150, Se¥—co YL Wé 2 VA2
sulA ysaauLousl 9.

agHl fls3a 9 3 Su-lal Siv2is2 & Adl LRUA 3L.R4,2¢,905/—
q 511 534, 3 dAld W 9 3 A5 S0 ¥ ad) edl d 536 ©. vl dsdl %
UM U2 W 32 Y5AAHL g, d 1M 8L 53 B, U d Yol YARL 53¢
.

L 510 siviser(l Al AU AU dl AML Sl 1. U0 HL AR
dgell WU HAAHIA Awd sl SR [Qeer i dl Su-dl amy dendl
2yl Rrdl 53 43 O ddl e Gedrt 8. % Yool 158 U su-l el Re2 dsdl
Waumid vl w3d A sladl, ol e add < gladl QAR sl el
AAL AL AHALAL SAUUL 2UA4, 9. Any A1 dolldl 2uual [Rrddl s2dL uat
QL QUL 2UA 8,

a % da sl YU Yool siiseR LRl dsice 2l syl 22 sRl
A Ll AU AR oue SIS qoU AdIMNSRS vl 2% ) addl si-aus2
efle saul oS 8. d o Ad 5. ¥ UL s Hidtal 68 oL 8.

(2w) AL SN R =Rl Sudl WA 3.1Y,3¢,1¢1/— s A



SP. SUIT NO.1-2015 & 10-2015 OLD NO. 129-92 & 166-2000 11

2R 81 WAL 51, YU HadL sladl 3@ 8, e+l WA Syl el
AN 31.1¢,50,¢%/— oAl A6i8 slal 3 8, ¥l 6l arsdl elell ele Flanu
209 ol velleye slal 8. ¥ A6 dsAR . el £ldl dl.RO—9—1EER L AN
tld 234 9. R Sudl BURL ¥ sldl Bluld $3@ © d dl.A—<¢—000 il Y
gleld sl 20Ad 9. ¥l el dl{lRadql oua A3 9 3 3 ? d Yel skl
A5qAlAL E B, 1L 513 s8aldL $AR AU dl.A3—1—ece glal A6 S
of dsUR Al. FHL GUR AAL 53 B o Yool W2xl sAA HAoL SU-laL wnyualer
S0 53 L 6l Qi SAR 2HlR 53 B, AR SU-lHL sAA Yol HAAHIA
HisAaAL dal Bl AUe 2l [Qde 2d €IS d AGLE AARAAR WAL 536
Slal 9l 2 dsl S8 UaAe HAA L &l A $1R8 Al gsq Ada 8IS e
glatatefl 64 aYd UL FAUSEIR AAE 9.

(as) FAl ldrl sl vasil aR ¥ sl uslal A 24, d
SARAL id L. 13—1—E e AL AY URAHL 2UAQ Slal A8 358 e . %)
dl.13—1—1¢ce Al ARl 254 ayd saL UG- AnuHAleLy ds- AG A d [UR
8. d Yool AlAUHL U dl 22 d$l sldl dl.RO—9—1¢eR L AN sivid 2AE B,
M2d ¥ 2@l arldl AHyMalel cie sluid saUML 2UAA 9. ¥ 2UAL &9 WA Qe
tluid 234 9. d o Ad Su-ll dsel weL ¥ sAR-AL oL A8, Sur{ldl 52 Yoo 22
FAUBLEIR AL 8, A tldl dl. 1 —¢—000 L A% A2A ¥ sAUR 2{[-2 YL eie v
19 a¥ oug sva 234 8. 6{lol fa Al 2ud dl SU-la vl gldl slua s3a
8. Uig Werll sl SIS 5162R AT 3@ il ¥ eslsd Aldl ol sl
ll2anL ouE A3l Sl e A B,

(29) 2L elalel S0 S weL uasiel [Q.a. 202 diinl sl dldl2axl
oUEL A3l L glal A6 SIS o VARl Aeldd AHE s3d A2dl. A AU velad
AR UL 22l YEL 2oLl U HUA AR AUHER AR Helddel YS5IEL

Manindra Land and Building Corporation Ltd. Vs. Bhutnath Banerjee and
Others, AIR 1964 SC 1336 : (1964) 3 SCR 495, it was held that the Court

has no choice in the matter and the Court is bound to dismiss the suit
which is barred by limitation. The burden of proof in the matter of

limitation lies upon the plaintiff. It is only when the prima facie plaintiff


file:///C:/Program%20Files%20(x86)/Case%20Finder/ILL/test.htm%23casesref280901
file:///C:/Program%20Files%20(x86)/Case%20Finder/ILL/test.htm%23casesref280901
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shows that his case is within limitation, the onus may shift upon the

defendants to prove otherwise.

(1¢) M GURISd YsiEL A Adl dieldadl R 4 o 8 3,
lRas- Yeidl Al s 20, doisd dll2as sl AL HAdL AR+
2o xuda ), % {13 Yool 89,

23 For money payable to the Three years plaintiff for money paid for the
defendant.

24 Lor money payable by the Three years defendant to the plaintiff for money
received by the defendant, for (he plaintiff's use.

When the money is paid.

When the money is received.

Articles 27 and 54 of the Limitation Act also became relevant for consideration.
Article Description of suit

Period of Time from which period

Limitation begins to run

27 For compensation of breach of Three years a promise to do anything at a
specified time, or upon the happening of a specified contingency.

54 For specific performance of a Three years contract
When the time specified arrives or the contingency happens.

The date fixed for the performance, or, if no such date is fixed, when the plaintiff
has notice that performance is refused.

BuRlsd dxH 2o MiR3Mi S5 wa Uil dar 2ud
dl wel dlHl2ad 3 adl aendd 9. siarl sl wasiRidl wldlol Yoo dsia s34
s o191 2L 254 aya sl AelAAL l{l2an) A3vid WA,

(1¢) o A6l AMBR sales audsiéal ysiel (2021) 2 AIRKarR 267

DIVISION BENCH ( Before : B. Veerappa and K. Natarajan, JJ. )THE
EXECUTIVE ENGINEER Vs. GOVINDA REDDY Regular First Appeal
No. 1247 of 2013 Decided on : 13-11-2020 &4 Adl d¥l Add & ¥,

Even assuming that the suit filed from the date of cause of action is
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within the time of limitation, the fact remains that Rule 55 of the
Limitation Act, 1963 provides only three years to file a suit for
recovery of money from the date of action. In the present case, the
loss was suffered in the year 1999 and the defendant retired in
2001. The suit was filed in 2007. There is an inordinate delay in filing
the suit and as on the date, the suit is hopelessly barred by
limitation as rightly held by the learned Civil Judge.

¥l Gusd sl Slsdl 2 Al 20 dl 2L slalell S1H %

Yelll slzaril 2udd 8, a-ll QAN Al 4 s 20d dl uRl sl difl2adHl
oUgL AA3cll ¢l T AAUIAL Sldle, s1AAl YRl i Arsll SIREIL ARUY 9. dd 9l
AL £l S 2UAd Heldll [@QaRe yal sl suas a S,

(R0) % A6ld Yel «.q 3ol AU 20 dl Sul R R2A AARAAR
aziinl Wil Y23dl asdls AGEA Yot AR AU 2uddld 358 U B, F A6
el aeielR ARSI GaedwAHL Yeodl dutia el els3d 8 ¥, "susdl el
qHYMAUlel agiRal W2 yud sREl ad U8R WYL diuaML 20dd due o3l
Awendl A dal A2l 219d dal AeRRl 29d [AA dl. agHL U
wASNA Gazawml elsRd © 3, Sudl a-dl anamaleidl 2901 ¥ sR@
£AlAd A A1AL A U1OU Sl A SRQAA U AUi5—132 ~ll AUdHL A aHyHalel
qendl YAl HAMRL 536, A dld Wil B ¥ su-lA salda sl A%se s3a .
N ald W B ¥ 2.3 6LEIR UIdL uddl oI Auie Add glg ASA, F uq 251
¥ed 4dd glg ASA. Ul dsdl ol Awien Yol 530 €1Aa sly A el 51
PUAIR % 53 A2l. U 23 WL eldlddl ¥ FS AUy £9 3 dulL suldd wlua
S A 50l 811 9. A Ald A B 3 41 AR Juidi-ea ya 1ddua
dal A2l 2169 Al Slu B, AlA2ll M1e9ct AL Sul2) 2 Ysl @Rl L dld
WL 8 3 2+l WA ozl A elail sivgiseel Susdlel HIRRA HiduL Horoirl oeall
AAredl 2ul 3@ Adl. dl.A¥—y—¢$ U WAl dAl dl.R¢—¥—¢§ «il Wil aal
dl.1¢—20—¢§ dal dl.AU—R—¢§ il WAl $u-{lal 22 il soel waa
Al d eflsddl ual @rld. dl.a—1R—¢§ Al Wil Sudla e ol @vla FHL
GeAu $3d B 3 AN S1-21523 14 53 QL WAl gadl 1 ol ¥ Hler-l Gus
-l 53¢ sl 0L 5121523 53 2ldl A s+l L Su-l-l suoigdl +
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edl. Su-l drsell HaAHIA AL 236 A glalrl 88U Uall @valilL UAd. agHL
AL AlsRd 8 3, Syl sl AL HidR AGIE dal Ae9d G dal
og{leiell $61%01 AGA Yol @uled. aHYy Sl dsel ULE 22 W2 AGIA YR Ut avlg
Sl A4 dg We 32 A2 2 dsdl saML 214 A dlalg, wa uee elsiRa
8.cl. 10—9—¢9 il WAl Ul vigdl s1x0F1ML 2U3AA Sl Slalsdl oL Quld.,
dl.20—10—¢9 ~il Yl Su-la s3@ sl ysag, A A Slaidl woL @vil
s3U1E 536 . dl.re—3—¢ ¢ Ul Al Su-lal auid 8 3 ol AwieH 2dd A gl
vl HRIRIL S 5L Bl 2l RA. ¢¢ Yell ol Awenddl sl ada -
sl wis—131 il A2 Yoidl Wy ol Al siHl yel qade «
sdl. A ald v S 3 AR ALl ol e 3 Aell A s sl slad
AL D).

2L 6, slaldl SN SIS weL aSIR dsl eidd AN ALsSA USIR
Ailn 56 s10ElAL 5129 32g oo 4Aa O, AlssA 56 SIHR0EAL SR ALl ¢lo)
23d 8, auy adl S0 v 58 vwRll HRgA 32¢l WH 2l AU
A6 B, A Al AS o Ydl 25 U SIS uR ud Y R Al 3 516 G
o5, 3 wRAA R, 3 vy ARl A, sARAA, S, ofla, xR ¥
ARLLAY sueidiql Yrual 268 U 29 53 AA2l. Fl Hint YRudirl AREAUHIHL 20YS
wSlsdl oeudl gal Hotell xeidd WAl AL ua @z e gsH-uy Aadl
asatrll 20080 AL wstd Adl. F wasRA velad WAL ¥ s sle Anadll siy d
A6 YRlal AURMRUHHAL AtoLS yoror Y1al % sul olle o Adl e veiad
A3, ¥ eflsdl AGA AMER YANRUL SISHS AHE VUL o USR-L SRRAL 2uda, Fl
el gl syl siwgise Ml sl SRA e 5@, ¥ Ysiel 2014 (1) GLR

292 Hon'ble Judges:R.D.Kothari, J. Jayendra Construction Versus
Rajkot Jilla Panchayat -l $1% &udd ©® %, Contract Act, 1872 - S. 74 -

breach of contract - claim for specific damages - as work was slow,
plaintiff terminated contract and got the work done by other agency
- suit claiming damages for difference in cost by the two agencies -

Trial Court decreed the suit - contended that plaintiff had not

proved actual loss suffered by him - held, in cases where loss in

terms of money can be determined, it must be proved and

provisions of S. 74 of the Act would not attract - suit dismissed -
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decree set aside - appeal allowed.

AgHL L UsIRAL sleuil gl 4 $29 S1d A A6id AL sl A
8 %, How to appreciate that plaintiff has successfully established its

case or not. Unless it is a case of liquidated damages and the
amount that the aggrieved party would be entitled to is quantified in
the contract itself, in general and broadly, it can be said that in
order to succeed in cases like the case on hand, the party has to

establish its case on three points (i) there is a breach of contract by

the defendant and termination of contract with the defendant in

accordance with the terms of contract (ii) that the plaintiff has

taken all necessary steps to mitigate the damages and (iii)

expenditure/damages that plaintiff had said to have incurred for

carrying out the incomplete work left by the defendant.]

¥ YslelUL AUHSIR AdR vislddHl YsiEl AT 2UR. 100
Y5l AU Al 214l ALssA SAL YAAL 2AAL ZAHL YELSIRIBL Y S AT A Al
3l sl A4 3, As laid down in Maula Bux s case (supra), where the

loss in terms of money can be determined, the party claiming
compensation must prove the loss suffered by him. The plaintiff
comes forward with the case demanding specific sum from the
defendant. It is the say of the plaintiff that Rs.6,41,291.39 ps. is the
additional expenditure that plaintiff has to incur for completing the
incomplete work left by the defendant. The plaintiff had alleged to
have completed the work through another contractor i.e. Samip
Construction Company. There is virtually no evidence as to what
amount the plaintiff had paid to Samip Construction Company. The
plaintiff has produced Exh.78 which is a copy of 11th running
account bill said to have been submitted by Samip Construction Co.
It is for Rs.17,164.05 ps. The only other document is at Exh.79 -
copy of the 1st running bill. Barring these two - these two too, are
non payment receipt/vouchers - there is no evidence of payment

made to the Samip Construction Company. Further, barring vague
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assertion about incomplete work there is nothing on record

showing what was incomplete work. The contract originally

entrusted to the defendant was for construction of Road, Nala etc.
for about 8 villages. It is the say of the plaintiff that notice was given
to the defendant to remain present for carrying out measurement
work. However, the defendant has remained absent. The defendant

denies this assertion. Assuming that the say of the plaintiff is true,

what measurement was carried out and what actual work carried

out by the defendant and what was the incomplete work, ought to

have been clarified by the plaintiff. Neither in pleading nor in

evidence, the plaintiff says what was incomplete work.

AGUL VUL USIRAL BLAML 521 YLl A8 vetad AL A A6IEL AL
sl sAdd 3, It hardly needs to be stated that if the suit is

considered to be the suit based on account, the plaintiff has a
worse case in view of Sec. 34 of the Evidence Act. In order to
succeed in suit based on account, beside proving the entry made in
the account which is produced before the Court, these entries need
to be corroborated by independent evidence on record. Neither
there is account on record nor there is sincere effort to support
such specific due by any independent and acceptable evidence.

Nature of account on record is such that it could not stand to

scrutiny even for a moment when same is considered with

reference to law laid down by the Supreme Court in this regard (See

Mahasay Ganeshprasad Roy s case (AIR 1953 SC 431,
Chandradhar Goswami s case (AIR 1967 SC 1058, Para.6) and
Ishwardas Jain s case (AIR 2000 SC 426).

It would not be incorrect to say that from the material

on record only fact possible to believe is, defendant has committed
breach of contract. Neither termination of contract is clear and
specific nor there is any evidence that plaintiff has made any
attempt to mitigate the loss. The circumstances of the case in fact
in respect of mitigation of loss are to the contrary. Taking liberal

view on these aspects, viz., termination of contract and absence of
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attempt on the part of plaintiff to mitigate the loss , cannot save the
case as the case must fail on the ground that the damages as

claimed by the plaintiff is not established.

(RR) UM GURAsd Y512l AYEl A 2 slall eflsdia @) ud B, i 6l
BLAML HIPL YRUCLAL ARIEALML dal YASIRL A2 4AE $ARL dall U2l AdsR+] Asdl
% 43d 8, uig Gur AL 534 B A Horer ALssA s A4 Sld A AKA A ¥
yual QLS 3 ealdd] a3udl % 42d A SIS 2L 6iA sl A6l dlfl2anql
OUEL A3l +L Slalg, HiAAHL 204 dl W 95U dAl ANdR AL A6 % deall
358 U dlgal u, dal S5 o dedl SIS wel ua dsdl 35S YR Al wAd % -
SLS AH e4l5d slal R s3I usU Ay A,

U AHA 85lsa 2wl FasieR AT Gazawiy AaHL 21U
dl aritell su-l axgdl S Alda vuHl 23a lag, e Fa sl asia ax 9.
s+ Al AR AAHL U dl SulA 51103 530 43 A W2 21348 MUl da
ofloral Sl Yosoirl s3] 22 dgedl wal saul rasieldl glal 9dl 2 dsdl
234 « eldiyg 358 vl g, &l Hiot $U-l gausierR sudl sy ax -l el
(819l 1. 92¢[eR) AL Hgl «i.Q il FAUOL ASIRUL UUAUHL 1A D,

(ka) Ay Yel .0+l eflsd @R wel Sudll wasedl flsu s3A
Syl gqusieiR 2l AsU AY AL, d eslsd Aldl AHy Su-A sAR eqIAe sl
o1l A 9 3 3 A Al 2L ARSIHAN GadwuHL 2eudd 9 3, dulia v
SSl5d AGEA LoR A2l, A 86lsd Aldl ddl AN 536 B 3 3u? A e Jd s Wl
oLl lag L LY AU vt % oledl 358 IS vioL o o 25$ SIS 2L Ysiel @vial
AU YRl URL Bl UR Al gdlsd 2udd A SlS YeL .2 ALy UL AsiRWL
UYL U 8,

U4 GUR AL 53 Yool YeL .4 dell R Al FaAsL ASIRUL BULUHL
U9 9. AHY VL Veldd 854d cldl AL UG gsHl AAd 9, d gs¥l AA-y
234 o 1S AU il Melddr s5Ud L glalg A5 el ual dsdl veldd AHE
8815l 2% 536 L Sl L el sgHd Slald, U ag, €l Sul d edlsd Yar
SAIHL US0L A AL €15 Arll A6 WL AHRHL UYL 2UA D,
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Auo AU sdlsd GuR UL s B A yoser Aull UL slaL 51
s Asu 6oy AL Al 3 adl Yl sidl sa-l yxumafel 2un Adl da
AuuHAleL slal Susl dan 222 dsdl samL 2udd A €S slan el eug
A3cll 1S LAl «l. A¢/ER L HEL 1.3 dAL ¥ wll FAUCL USRI UUAUHL A 9. d o
Ad €lal . 155R000 il ldlrdl dHIH HElALAL FU6L WRL ASIRHUL BUUAML 1A
8. 4 AHIA 845 ol sl dllRaAdAl oug Addl 8l 1A YL 54 s
219 69,

22U gsU—

Blal .9¢/a¢eR (Ra +.9/a4) ananalel oeR-L
laly, sl 28 saUHL 20d B,
Q o A 5162 $ATH el .45 5000 (Hal «i.a0/aw)
el AHYHUlEL tlelRAL gl sR1dl € saUML 214 B,
olf UaHI AHAML elal s3d SIS vl 835 vais} il
cllotaaly 84
g5 Yoo gsHHIY EiRY.

UARAY Al ¢z Hl AL2301R AA R U Vel MelddHL
qi2f] ietoudl Wl Al 530 nd sl

(cuda %. wd)

Sl RRaR RQa o,

dl. R —— R yl. %l. adus.

ofl .%. 0099




