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   :5[PlNPD]PG\P!qZ_!5 P sH]GM NFJF G\P!Z)q)Zf 

:5[PlNPD]PG\P!_qZ_!5sH]GM NFJF G\P!&&qZ___f 

 

           VF\So 

 

   THE STATE OF GUJARAT THROUGH EXECUTIVE ENGINEER 
    DAMANGANGA CANAL DISTRIBUTOR 
   Address - DAMANGANGA CANAL DISTRIBUTORY DIVISION NO. 2 
    TITHAL ROAD, VALSAD, 
    VALSAD       Advocate- M.A.PATEL 
 

V/S.  
 
1) M/S. RENOWN CONSTRUCTION COMPANY 

    Address - 6 - DAJINAGAR COLONY, VIJAYNAGAR ROAD,   

    NARANPURA,AHMEDABAD 

2) RAJNIBHAI MANIBHAI RAO 

    6 - ASHOKNAGAR, RADHANPUR ROAD,MEHSANA 

3) JAIDEVBHAI CHHABILDAS BAROT 

    6 - ASHOKNAGAR, RADHANPUR ROAD,MEHSANA 

4) RAKESHKUMAR GHANSHYAMBHAI BAROT 

    6 - ASHOKNAGAR, RADHANPUR ROAD,MEHSANA 
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5) BHUPENDRABHAI MANJIBHAI BAROT 

    AT - LINCH,MEHSANA 

6) HIRABEN GHANSHYAMBHAI BAROT 

    AT - GANDHINAGAR,GANDHINAGAR  Adv.  B. C. Sanghvi. 

qq 9 ZF J  qq 

 

s!f  VF NFJFGL RRF" SZTF 5C[,F p<,[B SZJM VFJxIS H6FI K[ S[4 VF SFD 

VF VNF,TG] ;F{YL H]G] SFD CM. GFDNFZ U]HZFT CF.SM8" wJFZF H]GF S[;M ;A\W[GL DFlCTL 

VJFZGJFZ D\UFJJFDF VFJTL CM. TFPZ$v(vZZ GF ZMH V[0LP5LP5LP zLV[ N,L,M SZJF 

D]N'TGL DF\U6L SZ[,4 H[DF VNF,T[ lJUTJFZ C]SD SZL :5[P lNPD]PG\P !q!5 TYF !_q!5 

;A\W[ H]GL D[8Z CM. GFDNFZ U]HZFT CF.SM8" TYF l0:8=LS8 SM8" wJFZF DFlCTL D\FUJFDF 

VFJTL CM. K[<,L TFZLB D\H]Z SZ[,P T[DH VFUFDL TFZLB[ TDFD 51FSFZMV[ CFHZ Y. 

N,L,M ZH]VFT SZJFGL ZC[X[4 VgIYF ;LP5LP;LP VM0"Z ) GL HMUJF. D]HA C]SD SZJFDF 

VFJX[ T[JM C]SD SZ[, CMJF KTF tIFZ AFNGL TFP*v)vZZ GF ZMH DF+ ND6U\UF S[GF, 

TZO[ V[0LP5LP5LPzL RF\5FG[ZLIF CFHZ ZCL N,L,M ZH]VFT SZ[, K[P 5Z\T] D[;;" Z[GMG 

Sg:8=SXG S\5GL RENOWN CONSTRUCTION COMPANY TZO[ SM. ZH]VFT SZJFDF 

VFJ[, GYL4 T[DH SM. 51FSFZ S[ JSL,zL CFHZ 56 ZC[, GYLP H[YL T[VMGM N,L,MGM 

CSS A\W SZL Z[S0" D]HAGL N,L,M U6L VF SFD 9ZFJ 5Z ZFBJFDF VFJ[, K[P  

 

  VF A\G[ NFJFDF 51FSFZMV[  ;FD;FDF NFJF SZ[, CM. V[S NFJFGF JFNL 

ALHF NFJFDF 5|lTJFNL TZLS[ CM. VF NFJFDF\ ;DHJFDF ;Z/TF ZC[4 T[DH U\]RJ6 G pEL 

YFI T[ C[T]YL U]HZFT ZFHI s:8[8f TYF S\5GL sZ[GMG S\5GLf RENOWN 

CONSTRUCTION COMPANY T[ 5|SFZ[ p<,[B SZ[, K[P   

 

sZf  :8[8 U]HZFT ZFHIGF NFJF G\P!Z)q)Z GL 8]\SDF CSLST V[JL K[ S[4 :8[8GF 

VlWSFZLVM wJFZF VY"JS" VG[ ,F.GL\U SFDSFH DF8[ 8[g0Z ACFZ 5F0[,4 H[DF S\5GL 

sZ[GMGf GL AM,L ;F{YL VMKL CM. ~FP#_4_(4!5Zqv GL ZSD D]HA $P*@ YL D\H]Z 

ZFB[,4 H[ S\5GLV[  TFPZ5vZv(& GF 5+YL :JLSFZ SZ[,P H[ ;A\W[ TFP!#v#v(& YL 

SZFZ 56 SZJFDF VFJ[,P H[ D]HA S\5GLV[ JS" VM0"Z D?IF AFN 5\NZ lNJ;DF SFDSFH 5]6" 

SZJFG] CT]P VG[T[ ;A\W[ :8[8[  ~FPZ(4*Z*qv GL ZSD S\5GLGL TZO[6DF 0L5MhL8 56 

SZ[,P  

  S\5GL T[VMGL SFDULZLDF B]A H -L,F CTF4 T[DH SZFZDF H6FjIF D]HAGF 
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;DI ;]WL DF+ $#P)@ SFDULZL H SZJFDF VFJ[,P H[YL S\5GLV[  TFP!Zv&v(* YL 

TFP!Zv#v(( ;]WLDF SFDULZL 5]6" SZ[, G CM. tIFZ AFN ;DI JWFZL VF5JFGL DF\U6L 

SZ[,P AFN TFP!v&v((  GF ZMHYL S\5GLV[ SFDULZL SZJFG] A\W SZL NLW[,P H[ ;A\W[ 

U]HZFT ZFHI :8[8[  GM8L; VF5JF KTF S\5GLV[  SM. HJFA VF5[, GCLP T[DH S\5GLG[  

T[VM SFDULZL 5]6" GCL SZ[ TM SZFZGM V\T VF6JFDF VFJX[ T[GL 56 HF6 SZ[,P T[DH 

:8[8GL  GM8L;M TYF 5+jIJCFZGM SM. 56 HFTGM HJFA VF%IF lJGF VMS8MP (* DF 

T[DGF DH]ZM TYF ;FWG;FDU|L XLO8 SZJFG] RF,] SZ[,P tIFZ AFN 56 GM8L; VF5JF KTF 

T[VMV[ HJFA VF5[, G CM. JFNLV[ TFP!#v!v() GF ZMH SZFZGM V\T VF6[,P H[YL 

:8[8G[ S\5GLGL  S;]Z AN, ~FP)45&4&__qv GL G]SXFGL UI[, CM. T[DH 51FSFZM JrR[ 

YI[, SZFZ D]HA S[GF,GL ;OF. SZJFGL SFDULZL 56 S\5GLV[  SZFZ D]HA SZJFGL CMJF 

KTF SZ[, G CM. :8[8G[  T[ ;A\W[ 56 BR" YI[, CM. T[DH T[ SZFZGL SFDULZL SZFJJF DF8[ 

:8[8G[  VgI ZLT[ DH]ZM DF6;M ZFBL ;FDFG ,FJL SFDULZL SZJL 50[, CM. :8[8G[ V,U 

V,U 5|SFZ[ B]A H BR" YI[, CM. :8[8[  ~FP!$4#)4!)!qv RF{N ,FB VMU6RF,L; CHFZ 

V[S;M V[SF6] 5]ZF D/JF CF,GM NFJM SZ[, K[P  

  S\5GL  TZO[ VF\Sv!$* YL HJFA ZH] SZL S\5GLV[  SFpg8Z S,[.D SZTM 

NFJM G\P!&&qZ___ NFB, SZ[, CMJFG] H6FJ[, K[P  

  S\5GL  TZO[ lJJFNJF/] AL, T[VMG[ D/[, G CMJFGL T[DH ,LDL8[XGGL 

TSZFZ DL1F 5|SFZGM D]N'M CMJFGL ZH]VFT SZ[, K[P  

 

s#f  VF 51FSFZM JrR[ NFB, YI[, A[ NFJF sG\P!Z)q!))Z TYF !&&qZ___f 

A\G[ E[UF SZJF ;A\W[ GLR[GL VNF,TDF VF\Sv!$$ YL VZHL VF5[,4 H[ GFD\H]Z YI[,P 

NZdIFG 51FSFZM wJFZF T[ C]SD GFDNFZ U]HZFTDF R[,[gH SZTF :5[P l;lJ, VZHL 

G\PZ$$&qZ__5 GF C]SDYL VF A\G[ NFJF SMg;M,L0[8 SZL R,FJJFGM C]SD SZJFDF VFJ[, 

K[P  

  Z[S0" T5F;TF 5|lTJFNL G\P & wJFZF VF\Sv(_ YL VFAL"8=[XG V[S8 SP #$ 

D]HA NFJM :8[ SZJF VZHL VF5[,4 H[ VZHL VF VNF,TYL TFPZv(v)5 GF ZMH GFD\H]Z 

SZJFDF VFJ[, K[P tIFZ AFN T[ C]SD R[,[gH YI[, CMI T[J] Z[S0" 5ZYL H6FT] GYLP  

 

s$f  S\5GL TZO[ VF\Sv!_$ YL HJFA ZH] SZL :8[8GF NFJFGL CSLSTMGM .gSFZ 

SZL H6FJ[,  K[ S[4  :8[8GF VlWSFZLVM wJFZF VY"JS" VG[ ,F.GL\U SFDSFH DF8[ 8[g0Z 
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ACFZ 5F0[,4 H[DF  S\5GLGL AM,L ;F{YL VMKL CM. :8[8[  D\H]Z ZFB[,4 H[ ;A\W[ 

TFP!#v#v(& YL SZFZ 56 SZJFDF VFJ[,P H[ D]HA  TFP!Zv&v(* ;]WLDF SFD 5]6" 

SZJFG] CT]P VG[ SZFZDF GSSL YI[, T[ D]HA S\5GLG[  SFDULZL 5]6" SZJF :8[8[ S\5GLG[ 

BF,L HuIFGM SAHM ;M5JFGM CTM4 H[ SAHM :8[8[  8]S0[ 8]S0[ ;M5[,4 H[YL SFDULZL lJ,\A 

YI[,P T[DH :8[8[  H~ZL ;FDFG 56 S\5GLG[ 5CM\RF0JFDF lJ,\A SZ[,PH[ ;A\W[ S\5GLG[ 

V,U V,U BR" YI[, T[ 56 JFNLV[ R]SJ[, GCLP H[ NZdIFG EFJMDF EFZ[ JWFZM YI[,P 

H[ ;A\W[ S\5GLV[  ;DI ,\AFJL VF5JF H6FJJF KTF :8[8[   DF+ TFP!Zv#v(( ;]WLGM H 

;DI ,\AFJL VF5[,PT[DH tIFZ AFN ;DI ,\AFJL VF5[, GCL4 T[DH SM. 56 HFTGL HF6 

56 S\5GLG[ :8[8[  SZ[, GCLP H[YL S\5GLGM  NFJM D\H]Z SZL ~FP!(4&_4()$v(*  D/JF 

DF\U6L SZ[, K[P  

 

s5f  NFJF G\P!Z)q)Z GF lG6"I DF8[ VF\Sv!_!  YL GLR[ D]HAGF  D]N'FVM 

p5l:YT SZJFDF VFJ[, K[P  

1.  Whether the plaintiff  proves that the defendant 

committed breach of  contract agreement ? 

1A.  Whether the plaintiff  proves that the contract 

agreement has been legally terminated? 

2.  Whether the plaintiff  proves that he is entitled to 

recover Rs. 14,39,191/ from the defendant as alleged in 

the plaint ? 

2A.  Whether the defendant proves that this court has no 

jurisdiction to entertain this suit  ? 

3.  Whether the plaintiff  is entitled to get interest ? If  yes at 

what rate ? 

4.  What is due to plaintiff  ? 

5.  What order and decree ? 

  

s&f  p5ZMST D]N'FVMGF DFZF gIFILS lG6"IM  GLR[ 5|DF6[ K[P 

!P GSFZDF\P 

ZP GSFZDF\P 

ZsV[fP GSFZDF\P 

#P GSFZDF\P 
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$P GSFZDF\P 

5P VFBZL C]SD D]HAP  

 

 

s*f  HIFZ[ ALHL SFI"JFCL ;A\W[ Z[S0" T5F;JFDF VFJ[ TM S\5GL  RENOWN 

CONSTRUCTION COMPANY wJFZF U]HZFT 5a,LS JS;" SMg8=FS8; 0L:%I]8 

VFAL"8=[XG 8=LaI]G, VFAL"8=[XG Z[OZg; G\P&!q)5 DF TFP!5v)v)5 DF SFI"JFCL NFB, 

SZ[,4 H[ 8=LaI]G,GF TFPZ!v#v)& GF C]SDYL TFP!)v*v)& GF ZMH 5ZT VF5JFDF 

VFJ[,P H[ ;A\W[ l5|g;L5F, l;lGIZ l;lJ, HH4 J,;F0GFVMV[ TFP!$v!_v_) GF ZMH 

VF :5[PlNPD]PG\P !Z)q)Z GL VF\SvZ5_ GL VZHL TYF :5[P lNPD]PG\P !&&qZ___ GL 

VF\Sv!#5 GL VZHL GFD\H]Z SZ[, K[P T[DH A\G[ D[8Z VF H VNF,T wJFZF RF,JF5F+ 

CMJFG] 9ZFJ[, K[P   

  H[  sNFJF G\P!&&qZ___GFf NFJF RENOWN CONSTRUCTION 

COMPANY GF NFJFGL 8]\SDF CSLST V[JL K[ S[4  :8[8GF VlWSFZLVM wJFZF VY"JS" VG[ 

,F.GL\U SFDSFH DF8[ 8[g0Z ACFZ 5F0[,4 H[DF S\5GLGL AM,L ;F{YL VMKL CM. :8[8[ [ D\H]Z 

ZFB[,4 H[ S\5GLV[ TFPZ5vZv(& GF 5+YL :JLSFZ SZ[,P H[ ;A\W[ TFP!#v#v(& YL 

SZFZ 56 SZJFDF VFJ[,P H[ D]HA S\5GLV[  TFP!Zv&v(* ;]WLDF 5]6" SZJFG] CT]P VG[ 

T[ ;A\W[ S\5GLV[  ~FPZ(4*Z*qv GL ZSD 0L5MhL8 56 SZ[,P T[DH SZFZDF GSSL YI[, T[ 

D]HA S\5GLG[  SFDULZL 5]6" SZJF :8[8[  BF,L HuIFGM SAHM ;M5JFGM CTM4 H[ SAHM :8[8[  

S\5GLG[ 8]S0[ 8]S0[ ;M5[,4 H[YL SFDULZL lJ,\A YI[,P T[DH :8[8[  H~ZL ;FDFG 56 S\5GLG[  

5CM\RF0JFDF lJ,\A SZ[,PH[ ;A\W[ S\5GLG[  V,U V,U BR" YI[, T[ 56 :8[8[  R]SJ[, 

GCLP H[ NZdIFG EFJMDF EFZ[ JWFZM YI[,P H[YL :8[8[  S\5GLG[ DM8L ZSD R]SJ[, GYLP H[ 

;A\W[ S\5GLV[  ;DI ,\AFJL VF5JF H6FJJF KTF :8[8[  DF+ TFP!Zv#v(( ;]WLGM H 

;DI ,\AFJL VF5[,PT[DH tIFZ AFN ;DI ,\AFJL VF5[, GCL4 T[DH SM. 56 HFTGL HF6 

56  S\5GLG[ :8[8[  SZ[, GCLP H[YL S\5GLGM  NFJM D\H]Z SZL JFNLG[ V,U V,U SFDULZL 

BR" 5[8[ ~FP)4(_4#!#qv TYF jIFH Z$@ D]HAG] Y. ~FP!(4&_4()$v(*  D/JF 

DF\U6L SZ[, K[P  

 

s(f  :8[8 VMO U]HZFT TZO[ VF\SvZZ YL HJFA ZH] SZL ,LDL8[XG TYF 

CS]DTGF D]N'FGL TSZFZM ,LW[, K[P JW]DF :8[8 TZOYL  SM. SZFZ E\U SZ[, G CMJFG] T[DH 



SP. SUIT NO.1-2015 & 10-2015 OLD NO.129-92 & 166-2000                        6 

 

:8[8[ S\5GLG[ SZFZG] 5F,G SZFJJF DF8[  HF6 SZJF KTF S\5GLV[  SM. H T{IFZL ATFJ[, G 

CMJFG] T[DH :8[8  ;FY[ S\5GLG[  SZFZ YI[, CMJF KTF S\5GLV[  SFDULZL SZJFG] A\W SZL 

NLW[,FG] H6FJ[, K[P JW]DF\ :8[8 wJFZF  GM8L; VF5JF KTF S\5GLV[  SM. HJFA VF5[, G 

CMJFG] T[DH S\5GLG[  T[VM SFDULZL 5]6" GCL SZ[ TM SZFZGM V\T VF6JFDF VFJX[ T[GL 

56 HF6 SZ[, CMJF KTF   GM8L;M TYF 5+jIJCFZGM SM. 56 HFTGM HJFA VF%IF lJGF 

VMS8MP (* DF T[DGF DH]ZM TYF ;FWG;FDU|L XLO8 SZJFG] RF,] SZL NLWFG] T[DH S\5GLGL 

S;]Z AN, :8[8G[ G]SXFGL UI[, CMJFG] T[DH 51FSFZM JrR[ YI[, SZFZ D]HA SZJFGL 

SFDULZL 56 S\5GL V[  SZFZ D]HA SZJFGL CMJF KTF SZ[, G CM. :8[8G[  T[ ;A\W[ 56 BR" 

YI[, CM. :8[8G[ VF  TDFD SFDULZL SZJL 50[, CM. S\5GLGM  NFJM BR";CLT ZN SZJF 

ZH]VFT SZ[, K[P  

s)f  NFJF s!&&qZ___f GF lG6"I DF8[ VF\Sv#&  YL GLR[ D]HAGF  D]N'FVM 

p5l:YT SZJFDF VFJ[, K[P 

1.  Whether the plaintiff  proves that the plaintiff  is entitled 

to recover rs.18,60,894-87 from defendant ? 

2.  Whether the plaintiff  proves that he is entitled to get 

interest ? If  yes since when and at what rate  ? 

3.  What order and decree ? 

  

s!_f  p5ZMST D]N'FVMGF DFZF gIFILS lG6"IM  GLR[ 5|DF6[ K[P 

!P GSFZDF\P 

ZP GSFZDF\P 

#P VFBZL C]SD D]HAP  

 

s!!f   sU]HZFT ZFHIf TZO[ sNFJF G\P!Z)q)Zf GF SFD[ GLR[ D]HA DF{lBSq 

N:TFJ[HL 5]ZFJF ZH] YI[, K[P  

 

s!f JFNL EUJFGNF; UM5F/HLGL     VF\Sv!Z& 

sZf H]AFGL NZdIFG ZH] YI[, N:TFJ[HM    VF\Sv!Z* YL !$! 

s#f N:TFJ[HL 5]ZFJF ,L:8     VF\Sv$Z 

  JFNL U]HZFT ZFHI TZO[ VF\SvZ55 YL N:TFJ[HL 5]ZFJF ,L:8 ZH] SZL 

VF\SvZ5( YL Z($ ;]WLGF N:TFJ[HL 5]ZFJF ZH] YI[, K[P  



SP. SUIT NO.1-2015 & 10-2015 OLD NO.129-92 & 166-2000                        7 

 

  S\5GLGF NFJF G\P !&&qZ___ GF SFDGF JFNL Z[GMG S\5GL TZO[ VF\Sv$$ 

YL JWFZFG] ;MU\NGFD] ZH] YI[, K[P VF\Sv$5 YL ZHGLSF\T D6L,F,GL H]AFGL YI[, K[P 

VF\SvZZ$ YL ZHGLSF\T D6L,F,G] ;MU\N 5ZGM 5]ZFJM ZH] YI[, K[P S\5GL TZO[ 8[g0ZGL 

SFI"JFCL ;A\W[GF SFU/M ZH] SZ[, K[P VF\Sv(Z YL N:TFJ[HL 5]ZFJF ,L:84 VF\Sv(#4 ($ 

TYF )$ YL :5[P ;LJL, V[%,LS[XG G\P ($)(v)! GF SFU/M ZH] SZ[, K[P :8[8 VMO 

U]HZFT TZO[ VF\Sv# YL N:TFJ[HL 5]ZFJF ,L:8 ZH] YI[, K[P  

 

s!Zf  p5Z RRF" SZ[, K[ T[ D]HA TFPZ$v(vZZ GF ZMH U]HZFT ZFHI TZO[ 

V[0LP5LP5LP zL RF\5FG[ZLIFV[ CFHZ Y. N,L,M SZJF D]N'TGL DF\U6L SZ[,4 H[DF VNF,T[ 

lJUTJFZ C]SD SZL :5[P lNPD]PG\P !q!5 TYF !_q!5 ;A\W[ H]GL D[8Z CM. GFDNFZ U]HZFT 

CF.SM8" TYF l0:8=LS8 SM8" wJFZF DFlCTL D\FUJFDF VFJTL CM. K[<,L TFZLB D\H]Z SZ[,P 

T[DH VFUFDL TFZLB[ TDFD 51FSFZMV[ CFHZ Y. N,L,M ZH]VFT SZJFGL ZC[X[4 VgIYF 

;LP5LP;LP VM0"Z ) GL HMUJF. D]HA C]SD SZJFDF VFJX[ T[JM C]SD SZ[,P T[ lNJ;[ 56 

Z[GMG S\5GL TZO[ SM. H CFHZ YI[, G CT]P T[DH  tIFZ AFNGL TFP*v)vZZ GF ZMH 56 

DF+ ND6U\UF S[GF, sU]HZFT ZFHIf TZO[ V[0LP5LP5LPzL RF\5FG[ZLIF CFHZ ZCL N,L,M 

ZH]VFT SZ[, K[P 5Z\T] D[;;" Z[GMG Sg:8=SXG S\5GL TZO[ SM. ZH]VFT SZJFDF VFJ[, 

GYL4 T[DH SM. 51FSFZ S[ JSL,zL CFHZ 56 ZC[, GYLP H[YL T[VMGM N,L,MGM CSS A\W 

SZ[, K[P T[D KTF  Z[S0" D]HAGL N,L,M U6L VF SFD 9ZFJ 5Z ZFBJFDF VFJ[, K[P  

 

s!#f  VF SFD[ S\5GL TZO[ VF\Sv#_$ YL ,[lBT N,L,M ZH] YI[, K[ T[DF V[0DL8 

CSLSTMGM p<,[B K[ T[ D]HA HMJFDF VFJ[ TM TFP!#v#v(& GF ZMH SZFZ SZJFDF 

VFJ[,4 H[ D]HA 5\NZ DF;DF TFP!Zv&v(* ;]WLDF\ SFDULZL 5]6" SZJFGL CTLP S\5GL 

TZOYL ;DIDIF"NFDF SFDULZL 5]6" YI[, G CM. TFPZ*v5v(* GF ZMH 5|YD JBT ;DI 

,\AFJJF 5+ ,BJFDF VFJ[,P T[DH ALHL JBT TFP!ZvZv(( GF ZMH 5+ ,BJFDF 

VFJ[,P TFP!#v!v() GF ZMH SZFZ 8DL"G[8 SZJFDF VFJ[,P 

 

  VF SFD[ S\5GL TZOYL TFPZ*v5v(* GF ZMH 5+ ,BL K DF;GL 

;DIDIF"NF JWFZL VF5JF DF8[ lJG\TL SZ[,P H[ ;A\W[  ZH] YI[, A<SL N:TFJ[HM 5{SL :8[8GM 

TFP!&v)v(* GM 5+ wIFG[ ,[JFDF VFJ[ TM T[DF :8[8 wJFZF VlW1FS .HG[Z4 J,;F0G[ 

5+ ,B[, K[ T[DF :5Q8 p<,[B SZ[, K[ S[4 S\5GLV[ TFP!Zv&v(* ;]WLDF SFDULZL 5]ZL 
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SZJFGL CTLP 5Z\T] JBTMJBT ,[lBT ;]RGFVM VF5JF KTF .HFZNFZ lGWF"ZLT 

;DIDIF"NFDF SFD SZL XS[, GYLP .HFZNFZ[ GLR[ H6FJ[, SFZ6;Z ;DIDIF"NF JSL"U 

;LhGDF K DF; SFD DF8[ JWFZM SZL VF5JF lJG\TL SZ[, K[P  

s!f RMDF;] GHLS JS"VM0"Z D?IM CMJFYL (& GF JQF"DF SFD 5]ZT] Y. XSI] GCLP 

sZf 5h[XGGM 5|MA,D CM.P SFDDF ~SFJ8 VFJL SFD :5L0 5S0L XST] G CT]P 

s#f ;LD[g8G[ SFZ6[ SFDDF\ ~SFJ8 VFJL CTLP  

s$f CM/L 5KL DH]ZMGL T\UL CTLP  

  AFN JW]DF VF 5+DF p<,[B SZ[, K[ S[4 5\NZ DF;GL SFDGL ;DIDIF"NF 

K[P .HFZNFZ[ SZFZGFDFGL ZSD ~FP#_4_(4!5Zqv GL ;FD[ ~FP!#4Z_5(_qv SFDGL 

5|UlT SZ[, K[P H[ SFDGL S], lS\DTGF $#@ YFI K[P  P P P P P  

  VFD SFI"5F,S .HG[ZzL wJFZF p5ZMST RFZ D]N'F 5{SL D]N'F G\PZ TYF # 

;A\W[GL S\5GLGL ZH]VFT IMuI CMJFG] H6FJL K DF;GM ;DI JWFZL VF5JF E,FD6 SZ[, 

K[P H[ ;A\W[ :8[8D[g8 cV[c HMTF 56 T[GL lJUTM H6FJ[, K[P tIFZ AFN JBTMJBTGF 5+ 

jIJCFZ wIFG[ ,[TF T[DF SFI"5F,S .HG[ZzLV[4 VlW1FS .HG[ZzL4 ND6U\UF 5ZLIMHGF 

J,;F0GFVMV[ S\5GL TZOYL SFI"JFCL ;DIDIF"NFDF 5]6" GCL YJF ;A\W[GL ZH]VFTM 5{SL 

VD]S ZH]VFTM IMuI CMJFG] H6FJL T[ SFZ6;Z lJ,\A YIFG] H6FJ[, K[P  

 

  tIFZ AFN SFI"5F,S .HG[ZzLV[ TFP#v5v(( YL S\5GL TZOYL AL,S], 

SFDULZL A\W SZL NLW[, CM. T[ RF,] SZJF DF8[ HF6 SZ[,FGM 5+ K[P T[ H ZLT[ 

TFP!Zv!_v(( GF 5+YL 56 SFD RF,] SZFJJF HF6 SZ[, K[P H[DF V[D 56 p<,[B SZ[, 

K[ S[4 HM SFD TFtSFl,S RF,] GCL SZXM TM SFD 5]6" SZJFDF lJ,\A YX[ T[ DF8[ VF5GL 

HJFANFZL ZC[X[Pcc ;CL sALPH[P S[JTf GFIA SFI"5F,S .HG[ZP 

  tIFZ AFN TFPZ!v!!v(( GF ZMH VMlO;DF p5l:YT ZC[JF ;A\W[ S\5GLG[ 

HF6 SZJFDF VFJ[,FGM 5+ K[P H[ V[1F5|[; 8[,LU|FDYL DMS,[, K[P H[DF 56 HM S\5GL 

TZOYL SFDULZL RF,] SZJFDF GCL VFJ[ TM S,Mh G\P $5 TYF $& D]HA 5U,F ,[JFDF 

VFJX[4 T[JL 56 HF6 SZ[, K[P T[ H CSLST ;A\W[ TFP!&v!!v(( TYF TFP!)v!!v(( 

GM 5+ 56 ,BJFDF VFJ[, K[P  

  H[GL ;FD[ S\5GLV[ :8[8G[ ,B[, 5+ TFP!ZvZv(( S[ H[DF S\5GLG[ 

SFDULZL 5]6" SZJFDF 50TL VUJ0TFGM p<,[B SZ[, K[P tIFZ AFN :8[8 TZOYL S\5GLGF 

VlWSFZLG[ TFPZZv!Zv(( GF ZMH CFHZ ZC[JFGM 5+ 56 ,B[, K[P H[DF 56 S\5GL 
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TZOYL ;DIDIF"NFDF SFDULZL 5]6" YI[, G CMJFGM p<,[B K[P K[<,[ TFP!#v!v)( GF 

ZMH :8[8 wJFZF S\5GLGM SMg8=FS8 8DL"G[8 SZJFDF VFJ[,FGM 5+ K[P H[ VF\Sv!#) YL K[P  

   

s!$f  :8[8 TZO[ EUNFGNF; UM5F/HLG[ VF\Sv!Z& YL T5F;TF T[VMV[ :8[8G[ 

;DY"G SZTL H]AFGL VF5L  H6FJ[, K[ S[4 SFDULZL 5]6" SZJF S\5GLG[ JFZ\JFZ 5+M ,B[, 

KTF\ S\5GLV[ SFD 5]6" SZ[, G CM. SMg8=FS8 8DL"G[8 SZ[, K[P T[DH H[ SFDULZL AFSL ZCL 

UI[, T[ VgI SMg8=FS8Z wJFZF 5]6" SZFJ[,4 H[GL ZSD :8[8G[ EMUJJL 50[, K[P S\5GL TZO[ 

SM. CFHZ G CM. p,8T5F;GM CSS A\W SZ[,P AFN p,8T5F;GM CSS BM,FJTF 

p,8T5F;DF H6FJ[, K[ S[4 8[g0ZDF ;DIDIF"NF JWFZJFGM S,Mh 5_ K[P S\5GL wJFZF 

;DIDIF"NF JWFZJF DF8[ D]bI SFZ6M JS" VM0"Z DM0[YL VF5JFDF VFJ[, T[DH HDLG 

;\5FNGGL ;D:IF TYF ;LD[g8GL VKT TYF ,[AZGL VKT lJU[Z[ CTFP  

  VF VlWSFZLV[ p,8T5F;DF :JLSFZ[, K[ S[4 S\5GL T[GL ;DIDIF"NFGL 

VZHLDF H[ SFZ6 NXF"J[, T[ ;FRF VG[ IMuI CTFP T[ SFZ6MG[ VFWFZ[ VF\Sv!#! GF 

ZL5M8"DF D[ ;DIDIF"NF JWFZL VF5JF E,FD6 SZ[,P V[ JFT BZL K[ S[ S\5GLV[ NXF"J[, 

SFZ6M ZLH[S8 SZ[, GYLP V[ JFT BZL K[ S[ 8[g0Z ACFZ 5F0TF 5C[,F HDLG ;\5FNG YI[, 

CMJ] HM.V[4 H[ 5! 8SF H[8,] YI[, CMJ] HM.V[P 0L5F8"D[g8 TZOYL HDLG ;\5FNG 5]6" SZL 

NLW[, CMI T[ ;A\W[ SM. VFWFZ ZH] SZ[, GYLP DG[ 8[g0Z V[ ATFJTF H[ HM.G[ H6FJ] K] S[ 

T[DF NXF"J[, D8LZLI, 0L5F8"D[g8[ ;%,FI SZJFG] CMI K[P V[ JFT BZL KP[ S[ SM. JFZ 

0L5F8"D[g8G[ 56 D8LZLI, TYF ;LD[g8GL VKT YTL CMI K[P ;LD[g8GL VKT ;A\W[ 

S\5GLV[ :8[8G[ 5+ ,B[,FP V[ JFT BZL K[ S[ VDFZL 5F;[ HyYM G CMJFYL SMg8=FS8ZGF 

S\5GLGF DF6;MG[ DF\uIF D]HAGM HyYM ;LD[g8GM VF5L XS[, GCLP SMg8=FS8ZGM X~VFTGM 

5|MU|[; ;FZM CTMP DFR" (* 5KL SFD WLZ] Y. UI[,P TFP!$v$v(& GF 5+YL S\5GL wJFZF 

V,U V,U D8LZLI,GL DF\U6L SZJFDF VFJ[,P TFPZ(v$v(& GF 5+YL 56 S\5GLV[ 

DF,;FDFGGL DF\U6L SZ[,P TFP!(v!_v(& TYF TFP!5v!Zv(& GF 5+YL S\5GLV[ 

:8[8G[ HDLGGM SAHM D/[, GYL T[ CSLSTGM 5+ ,B[,P TFP!v!Zv(& GF 5+YL S\5GLV[ 

:8[8G[ 5+ ,B[, H[DF p<,[B SZ[, K[ S[ VFU/GF SMg8=FS8Z[ SFD SZ[, T[DF DF8LGM -U,M ! 

YL $ DL8ZGL p\RF. ;]WLGM SZ[, CTMP VFU/GF SMg8=FS8Z[ SZ[, -U,M ;FO SZJFGL VF 

S\5GLGL HJFANFZL G CTLP S\5GL TZOYL DF,;FDFG ;%,FI YI[, G CMJFGF 36F 5+M 

,BJFDF VFJ[,P VF DF,;FDFG ;DIDIF"NFDF ;%,FI YI[, S[ S[D T[ CF, C] SCL XS] GCLP  
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  tIFZ AFN VF ;FC[NG[ S\5GL TZOYL ,BJFDF VFJ[, 5+M ATFJL ;JF,M 

5]KTF T[VMV[ S\5GL wJFZF DF,;FDFGGL DF\U6L ;A\W[ TYF VKT ;A\W[ TYF HDLGGF 

SAHF ;A\W[ 5+ ,BL ZH]VFT SZ[,FG] :JLSFZ[, K[P AFN S\5GL TZOYL 5F8" Z[8 5[D[g8 ;A\W[ 

56 5+ ,B[, CMJFG] T[DH T[J] 5F8" Z[8 5[D[g8 :8[8 TZOYL SZJFDF VFJ[, G CMJFG] 56 

;FC[N[ :JLSFZ[, K[P TFPZ*v5v(* GF 5+YL S\5GLV[ SFD XF DF8[ lJ,\A YI[, K[ T[GF 

SFZ6M ,BTM 5+ ,B[, K[P TFP!_v*v(* GF 5+YL S\5GLV[ B[0]TM SFDULZLDF V0R6 

SZTF CMJFGM 5+ ,B[,P TFPZ_v!_v(* GF 5+YL S\5GLV[ SZ[, SFDULZLG] R]SJ6] YI[, 

G CMJFGM 5+ ,BL OZLIFN SZ[, K[P VF TDFD 5+M ;A\W[ BFTFV[ X] 5U,F ,LW[, T[ DG[ 

BAZ GYLP TFPZ)vZv(( GF 5+YL S\5GLV[ ,B[, K[ S[ HDLG ;\5FNG YI[, G CM. 

BFGUL DF6;M SFD SZJF N[TF GYLP ;ZSFZL H[ T[ ;DI[ HDLG ;\5FNGGL SFDULZL 5]6" SZ[, 

CMI T[JM SM. 5]ZFJM ZH] SZ[, GYLP l0;[P (( ;]WL HDLG ;\5FNGGL SFDULZL YI[, G CTLP 

VF\Sv!#! GF :8[8D[g8 D]HAGL HuIFV[ HDLG ;\5FNGGL SFDULZL 5]6" YI[, G CTLP V[ 

JFT BZL K[ S[ ;ZSFZ[ ;\5]6" HDLG ;\5FNG SZ[, GYL T[ Z[S0"GF SFU/MYL Ol,T YFI K[P V[ 

JFT BZL K[ S[ GM8L; ;FY[GF ALHF :8[8D[g8 D]HA ~FP&_4&)$v)_ 5{;F 5F8" Z[8 5[D[g8 

S\5GLG[ R]SJJFGF AFSL K[P 

  JW]DF :JLSFZ[, K[ S[ S\5GLV[ SMg8=FS8 ZN YTF NZdIFG ~FPZ!4Z(4*_&qv 

G] SFD SZ[,P V[ JFT BZL K[ S[ V[S:8=F SFDULZL H[ YTL CTL T[ SZ[, K[P BFTF TZOYL H[ 

VF.8D 5[8[ 5F8" Z[8 R]SJJFDF VFJT] T[ SFD 56 SZ[, K[P 5Z\T] T[ D]HAGF ;]WFZF SZ[, 

GYLP  

  VF SFD[ SMg8=FS8GL XZTM HMJFDF VFJ[ TM T[DF S,Mh G\P5_ DF ;ZSFZ 

TZOYL D8LZLI, DF,;FDFG ;%,FI SZJFGF SFZ6[ lJ,\A YFI TM S\5GL ;DI ,\AFJL 

VF5JF lJG\TL SZL XS[ K[ T[JM :5Q8 p<,[B K[P H[ D]HA Z[S0" 5Z S\5GL wJFZF :8[8 TZOYL 

DF,;FDFG D/L XS[, G CMJFGL4 HDLG ;\5FNG YI[, G CMJFGL lJU[Z[ 5|SFZGL V,U 

V,U ZH]VFTM ;DIF\TZ[ SZJFDF VFJ[, K[P T[DH ;DI ,\AFJL VF5JF lJG\TL SZTF 5+ 

56 ,BJFDF VFJ[, K[P  

  T[ H ZLT[ S,Mh $5 D]HA SMg8=FS8Z wJFZF 0LOM<8 YI[YL S\5GLG[ :8[8 wJFZF 

GM8L; VF5JFGL T[DH tIFZ AFN SM. IMuI ;\TMQFSFZS B],F;M ZH] GCL YI[YL SMg8=FS8 

8DL"G[8 SZJFGL HMUJF. K[P T[ H ZLT[ SP $& DF G]SXFG DF\UJF ;A\W[GL HMUJF. K[P  

   

s!5f  VF SFD[ :8[8 wJFZF S\5GL ;FD[  ~FP!$4#)4!)!qv RF{N ,FB 
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VMU6RF,L; CHFZ V[S;M V[SF6] 5]ZF D/JF CF,GM SZ[, K[P H[GL ;FD[ S\5GLV[ :8[8GL 

;FD[ ~FP!(4&_4!)$qv D/JF ;A\W[ NFJM SZ[, K[P H[YL A\G[ TZOYL NFNFGL NFN HMJFDF 

VFJ[ TM DGLxI]8 NFJF K[P H[ ;A\W[ TSZFZ GYLP :8[8GM NFJM TFPZ*v*v!))Z GF ZMH 

NFB, YI[, K[P HIFZ[ S\5GL wJFZF H[ NFJM NFB, SZ[, K[ T[ TFP!v(vZ___ GF ZMH 

NFB, SZJFDF VFJ[, K[P H[GL NFJFG[ ,LDL8[XGGM AFW G0[ K[ S[ S[D m T[ D]N'M DCtJGM 

RSF;JFGM ZC[ K[P VF SFD[ SC[JFTF SZFZ 8DL"G[XGGL TFP!#v!v!)() CMJF ;A\W[ SM. 

H TSZFZ GYLP H[DF p5Z RRF" SZ[, K[ T[ D]HA :8[8GF SYG D]HA S\5GLV[ ;DIDIF"NFDF 

SFDULZL SZ[, G CM. T[VMV[ SZFZ 8DL"G[8 SZ[, K[P HIFZ[ S\5GLGF SYG D]HA DF,;FDFG 

DMS,JFDF TYF HDLG ;\5FNG YJFDF lJ,\A YI[, CM. T[ ;A\W[ VJFZGJFZ ZH]VFTM SZ[, 

CMJF KTF :8[8 TZOYL SM. 5|lT;FN D/[, G CM. T[ SFZ6[ T[VMG[ G]SXFG YI[, CM. :8[8 

NFJFJF/L ZSD J;], VF5JF HJFANFZ YI[, K[P  

 

s!&f  H[YL CF,GF NFJFDF 51FSFZM JrR[ H[ SZFZYL ;A\WM :YFl5T YI[,4 T[ 

SZFZGM V\T TFP!#v!v!)() GF ZMH VF6JFDF VFJ[, CMJF ;A\W[ Z[S0" :5Q8 K[P H[YL 

TFP!#v!v!)() YL ,[6L ZSD J;], SZJF ;A\W[GL ;DIDIF"NFG] JCG RF,] YFI T[ :5Q8 

K[P T[ D]HA HMJFDF VFJ[ TM :8[8 TZOYL NFJM TFPZ*v*v!))Z GF ZMH NFB, YI[, K[4 

V[8,[ S[ +6 JQF"GF ;DIDIF"NF AFN NFB, SZJFDF VFJ[, K[P H[ VFXZ[ K DF; lJ,\AYL 

NFB, YI[, K[P T[ H ZLT[ S\5GL TZOYL 56 H[ SZFZGF E\U ;A\W[ S\5GLGF SYG D]HA :8[8 

HJFANFZ YFI K[4 T[ NFJM TFP!v(vZ___ GF ZMH V[8,[ S[ SZFZ 8DL"G[8 YIF AFN VFXZ[ 

!! JQF" AFN NFB, YI[, K[P ALHL ZLT[ HMJFDF VFJ[ TM S\5GLV[ V,UYL NFJM NFB, SZ[, 

K[P 5Z\T] :8[8GF NFJFDF SM. SFpg8Z S,[.D SZ[, GYLP H[ CSLST[ HMTF A\G[ NFJFG[ 

,LDL8[XGGM AFW G0TM CMJFG] :5Q8 YFI K[P  

 

s!*f  VF NFJFGF SFD[ SM. 56 51FSFZGF lJPJPzLV[ T[VMGF NFJFG[ ,LDL8[XGGM 

AFW G0TM G CMJF ;A\W[ SM. H B],F;M VNF,T ;D1F SZ[, GYLP T[ ;\HMUMDF VNF,T 

;D1F HIFZ[ ,LDL8[XGGM D]N'M VUtIGM H6F. VFJ[ tIFZ[ GFDNFZ ;JM"rR VNF,TGM R]SFNM 

Manindra Land and Building Corporation Ltd. Vs. Bhutnath Banerjee and 

Others, AIR 1964 SC 1336 : (1964) 3 SCR 495 , it was held that the Court 

has no choice in the matter and the Court is bound to dismiss the suit 

which is barred by limitation. The burden of proof in the matter of 

limitation lies upon the plaintiff. It is only when the prima facie plaintiff 

file:///C:/Program%20Files%20(x86)/Case%20Finder/ILL/test.htm%23casesref280901
file:///C:/Program%20Files%20(x86)/Case%20Finder/ILL/test.htm%23casesref280901
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shows that his case is within limitation, the onus may shift upon the 

defendants to prove otherwise. 

 

s!(f  VFD p5ZMST R]SFNM wIFG[ ,[TF VNF,TGL OZH Y. HFI K[ S[4 

,LDL8[XGGF D]N'FGL RRF" SZJFDF VFJ[P TASS[ ,LDL8[XG V[S8DF V,U V,U 5|SFZGF 

,LDL8[XG H6FJ[, K[4 H[ GLR[ D]HA K[P  

23 For money payable to the Three years plaintiff for money paid for the 
defendant.  

24 Lor money payable by the Three years defendant to the plaintiff for money 
received by the defendant, for (he plaintiff's use.  

When the money is paid.  

When the money is received.  

Articles 27 and 54 of the Limitation Act also became relevant for consideration.  

Article Description of suit  

Period of Time from which period  

Limitation begins to run  

27 For compensation of breach of Three years a promise to do anything at a 
specified time, or upon the happening of a specified contingency.  

54 For specific performance of a Three years contract  

When the time specified arrives or the contingency happens.  

The date fixed for the performance, or, if no such date is fixed, when the plaintiff 
has notice that performance is refused.  

 

  p5ZMST TDFD ,LDL8[XGGF 5|MlJhGDF\YL SM. 56 5|MlJhG ,[JFDF VFJ[ 

TM 56 ,LDL8[XG # JQF" H6FJ[, K[P CF,GF NFJFDF 51FSFZMGF %,L0L\U D]HA T[VMV[ SZ[, 

SZFZGF E\U YI[YL ZSD J;], SZJF ;A\W[GF ,LDL8[XGGL X~VFT YFIP  

 

s!)f  H[ ;A\W[ GFDNFZ S6F"8S CF.SM8"GM R]SFNM (2021) 2 AIRKarR 267 

DIVISION BENCH ( Before : B. Veerappa and K. Natarajan, JJ. )THE 

EXECUTIVE ENGINEER Vs. GOVINDA REDDY Regular First Appeal 

No. 1247 of  2013  Decided on : 13-11-2020 wIFG[ ,[TF T[DF 9ZFJ[, K[ S[4 

Even assuming that the suit filed from the date of  cause of  action is 
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within the time of  limitation, the fact remains that Rule 55 of  the 

Limitation Act, 1963 provides only three years to file a suit for 

recovery of  money from the date of  action. In the present case, the 

loss was suffered in the year 1999 and the defendant retired in 

2001. The suit was filed in 2007. There is an inordinate delay in filing 

the suit and as on the date, the suit is hopelessly barred by 

limitation as rightly held by the learned Civil Judge. 

  H[YL p5ZMST R]SFNFGL CSLSTM wIFG[ ,[JFDF VFJ[ TM  VF NFJFGF SFD[ H[ 

D]N'FVM SF-JFDF VFJ[, K[4 T[GL lJX[QF RRF" G SZJFDF VFJ[ TM 56 NFJFG[ ,LDL8[XGGM 

AFW G0TM CM. ZN YJF5F+ CMJFG] 9ZFJJF 5]ZTF VG[ JFHAL SFZ6M H6FI K[P T[D KTF 

VF NFJFDF SF-JFDF VFJ[, D]N'FVMGL lJ:TFZYL RRF" SZJL VFJxIS H6FI K[P  

 

sZ_f  H[ ;A\W[ D]N'F G\P! D]HA HMJFDF VFJ[ TM S\5GL wJFZF :8[8G[ VJFZGJFZ 

T[VMG[ 50TL D]xS[,L TS,LO ;A\W[ 5+ jIJCFZ SZJFDF VFJ[,FG] Z[S0" 5Z K[P H[ ;A\W[ 

:8[8GF HJFANFZ VlWSFZLGL p,8T5F;DF 5]KTF T[VMV[ 56 :JLSFZ[, K[ S[4 ccS\5GL wJFZF 

;DIDIF"NF JWFZJF DF8[ D]bI SFZ6M JS" VM0"Z DM0[YL VF5JFDF VFJ[, T[DH HDLG 

;\5FNGGL ;D:IF TYF ;LD[g8GL VKT TYF ,[AZGL VKT lJU[Z[ CTFP JW]DF VF 

VlWSFZLV[ p,8T5F;DF :JLSFZ[, K[ S[4 S\5GL T[GL ;DIDIF"NFGL VZHLDF H[ SFZ6 

NXF"J[, T[ ;FRF VG[ IMuI CTFP T[ SFZ6MG[ VFWFZ[ VF\Sv!#! GF ZL5M8"DF D[ ;DIDIF"NF 

JWFZL VF5JF E,FD6 SZ[,P V[ JFT BZL K[ S[ S\5GLV[ NXF"J[, SFZ6M ZLH[S8 SZ[, GYLP 

V[ JFT BZL K[ S[ 8[g0Z ACFZ 5F0TF 5C[,F HDLG ;\5FNG YI[, CMJ] HM.V[4 H[ 5! 8SF 

H[8,] YI[, CMJ] HM.V[P 0L5F8"D[g8 TZOYL HDLG ;\5FNG 5]6" SZL NLW[, CMI T[ ;A\W[ SM. 

VFWFZ ZH] SZ[, GYLP DG[ 8[g0Z V[ ATFJTF H[ HM.G[ H6FJ] K] S[ T[DF NXF"J[, D8LZLI, 

0L5F8"D[g8[ ;%,FI SZJFG] CMI K[P V[ JFT BZL K[ S[ SM. JFZ 0L5F8"D[g8G[ 56 D8LZLI, 

TYF ;LD[g8GL VKT YTL CMI K[P ;LD[g8GL VKT ;A\W[ S\5GLV[ :8[8G[ 5+ ,B[,FP V[ JFT 

BZL K[ S[ VDFZL 5F;[ HyYM G CMJFYL SMg8=FS8ZGF S\5GLGF DF6;MG[ DF\uIF D]HAGM HyYM 

;LD[g8GM VF5L XS[, GCLP TFP!$v$v(& GF 5+YL TYF TFPZ(v$v(& GF 5+YL TYF 

TFP!(v!_v(& TYF TFP!5v!Zv(& GF 5+YL S\5GLV[ :8[8G[ HDLGGM SAHM D/[, 

GYL T[ CSLSTGM 5+ ,B[,P TFP!v!Zv(& GF 5+YL S\5GLV[ :8[8G[ 5+ ,B[, H[DF 

p<,[B SZ[, K[ S[ VFU/GF SMg8=FS8Z[ SFD SZ[, T[DF DF8LGM -U,M ! YL $ DL8ZGL p\RF. 

;]WLGM SZ[, CTMP VFU/GF SMg8=FS8Z[ SZ[, -U,M ;FO SZJFGL VF S\5GLGL HJFANFZL G 
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CTLP S\5GL TZOYL DF,;FDFG ;%,FI YI[, G CMJFGF 36F 5+M ,BJFDF VFJ[,P JW]DF 

;FC[N[ :JLSFZ[, K[ S[4  S\5GL wJFZF DF,;FDFGGL DF\U6L ;A\W[ TYF VKT ;A\W[ TYF 

HDLGGF SAHF ;A\W[ 5+ ,B[,P T[DH  S\5GL TZOYL 5F8" Z[8 5[D[g8 ;A\W[ 56 5+ ,B[, 

CMJFG] T[DH T[J] 5F8" Z[8 5[D[g8 :8[8 TZOYL SZJFDF VFJ[, G CMJFG] 56 ;FC[N[ :JLSFZ[, 

K[PTFP!_v*v(* GF 5+YL S\5GLV[ B[0]TM SFDULZLDF V0R6 SZTF CMJFGM 5+ ,B[,P 

TFPZ_v!_v(* GF 5+YL S\5GLV[ SZ[, SFDULZLG] R]SJ6] YI[, G CMJFGM 5+ ,BL 

OZLIFN SZ[, K[P TFPZ)vZv(( GF 5+YL S\5GLV[ ,B[, K[ S[ HDLG ;\5FNG YI[, G CM. 

BFGUL DF6;M SFD SZJF N[TF GYLP l0;[P (( ;]WL HDLG ;\5FNGGL SFDULZL YI[, G 

CTLP VF\Sv!#! GF :8[8D[g8 D]HAGL HuIFV[ HDLG ;\5FNGGL SFDULZL 5]6" YI[, G 

CTLP V[ JFT BZL K[ S[ ;ZSFZ[ ;\5]6" HDLG ;\5FNG SZ[, GYL T[ Z[S0"GF SFU/MYL Ol,T 

YFI K[P 

  VF A\G[ NFJFGF SFD[ SM. 56 51FSFZ TZOYL VNF,T ;D1F RMSS; 5|SFZ[ 

T[VMG[ S. SFDULZLGF SFZ6[ S[8,] G]SXFG YI[, K[4 RMSS; S. SFDULZLGF SZFZ ;A\W[ E\U 

YI[, K[4 T[DH T[JL SFDULZL VgI S. V[Hg;L DFZOT[ S[8,L ZSD VF5LG[ SZFJJFDF 

VFJ[, K[4 T[ ;A\W[ SM. H 5]ZFJM Z[S0" 5Z SM. 56 51F[ ZH] SZ[, GYL4 S[ SM. V[SFpg8 

A]S;4 S[ 5ZR[; VM0"Z4 S[ VgI V[Hg;LGF GFD4 SJM8[XG4 .gJM.;4 AL,4 ,[hZ H[JL 

GF6FSLI AFATMGM 5]ZFJM Z[S0" 5Z ZH] SZ[, GYLP H[YL DF+ 5]ZFJFGF ;MU\NGFDFDF VD]S 

CSLSTM H6FJL N[JF DF+YL VNF,T 5F;[YL ;FDF 51F lJ~wW GF6FSLI C]SDGFD] D[/JL 

XSJFGL V5[1FF ZFBL XSFI GCLP H[ 51FSFZG[ VNF,T 5F;[YL H[ SM. NFN D[/JJFGL CMI T[ 

;A\W[ 5]ZFJF VlWlGIDGL HMUJF.VM D]HA 5]ZFJM ZH] SIF" AFN H T[JL NFN VNF,T VF5L 

XS[P H[ CSLSTM ;A\W[ GFDNFZ U]HZFT CF.SM8"  ;D1F VF H 5|SFZGM SL:;M VFJ[,4 H[DF 

56 JFNL S\5GLV[ SMg8=FS8 WLDL SFDULZLGF SFZ6[ ZN SZ[,4 H[ R]SFNM 2014 (1) GLR 

292  Hon'ble Judges:R.D.Kothari, J. Jayendra Construction Versus 

Rajkot Jilla Panchayat  GF SFD[ 9ZFJ[, K[ S[4 Contract Act, 1872 - S. 74 - 

breach of  contract - claim for specific damages - as work was slow, 

plaintiff  terminated contract and got the work done by other agency 

- suit claiming damages for difference in cost by the two agencies - 

Trial Court decreed the suit - contended that plaintiff  had not 

proved actual loss suffered by him - held, in cases where loss in 

terms of  money can be determined, it must be proved and 

provisions of  S. 74 of  the Act would not attract - suit dismissed - 
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decree set aside - appeal allowed.  

 

  JW]DF VF 5|SFZGF NFJFDF JFNLGL X] OZH CMI T[ ;A\W[ RRF" SZTF 9ZFJ[, 

K[ S[4 How to appreciate that plaintiff has successfully established its 

case or not. Unless it is a case of liquidated damages and the 

amount that the aggrieved party would be entitled to is quantified in 

the contract itself, in general and broadly, it can be said that in 

order to succeed in cases like the case on hand, the party has to 

establish its case on three points (i) there is a breach of contract by 

the defendant and termination of contract with the defendant in 

accordance with the terms of contract (ii) that the plaintiff has 

taken all necessary steps to mitigate the damages and (iii) 

expenditure/damages that plaintiff had said to have incurred for 

carrying out the incomplete work left by the defendant.]  

  H[ R]SFNFDF GFDNFZ ;JM"rR VNF,TGM R]SFNM V[PVF.PVFZP !)*_ 

;]PSMP !)55 GM 8F\SL RMSS; SIM 5]ZFJM VFJF S[;MDF 51FSFZMV[ ZH] SZJM HM.V[ T[ ;A\W[ 

RRF" SZTF 9ZFJ[, S[4 As laid down in Maula Bux s case (supra), where the 

loss in terms of money can be determined, the party claiming 

compensation must prove the loss suffered by him. The plaintiff 

comes forward with the case demanding specific sum from the 

defendant. It is the say of the plaintiff that Rs.6,41,291.39 ps. is the 

additional expenditure that plaintiff has to incur for completing the 

incomplete work left by the defendant. The plaintiff had alleged to 

have completed the work through another contractor i.e. Samip 

Construction Company. There is virtually no evidence as to what 

amount the plaintiff had paid to Samip Construction Company. The 

plaintiff has produced Exh.78 which is a copy of 11th running 

account bill said to have been submitted by Samip Construction Co. 

It is for Rs.17,164.05 ps. The only other document is at Exh.79 - 

copy of the 1st running bill. Barring these two - these two too, are 

non payment receipt/vouchers - there is no evidence of payment 

made to the Samip Construction Company. Further, barring vague 
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assertion about incomplete work there is nothing on record 

showing what was incomplete work. The contract originally 

entrusted to the defendant was for construction of Road, Nala etc. 

for about 8 villages. It is the say of the plaintiff that notice was given 

to the defendant to remain present for carrying out measurement 

work. However, the defendant has remained absent. The defendant 

denies this assertion. Assuming that the say of the plaintiff is true, 

what measurement was carried out and what actual work carried 

out by the defendant and what was the incomplete work, ought to 

have been clarified by the plaintiff. Neither in pleading nor in 

evidence, the plaintiff says what was incomplete work.  

  JW]DF VF 5|SFZGF NFJFDF SIF 5]ZFJFGL V5[1FF VNF,T ZFB[ T[ ;A\W[ RRF" 

SZTF 9ZFJ[, S[4 It  hardly needs to be stated that if  the suit is 

considered to be the suit based on account, the plaintiff  has a 

worse case in view of  Sec. 34 of  the Evidence Act. In order to 

succeed in suit based on account, beside proving the entry made in 

the account which is produced before the Court, these entries need 

to be corroborated by independent evidence on record. Neither 

there is account on record nor there is sincere effort to support 

such specific due by any independent and acceptable evidence. 

Nature of  account on record is such that it could not stand to 

scrutiny even for a moment when same is considered with 

reference to law laid down by the Supreme Court in this regard (See 

: Mahasay Ganeshprasad Roy s case (AIR 1953 SC 431, 

Chandradhar Goswami s case (AIR 1967 SC 1058, Para.6) and 

Ishwardas Jain s case (AIR 2000 SC 426).  

  It would not be incorrect to say that from the material 

on record only fact possible to believe is, defendant has committed 

breach of  contract. Neither termination of  contract is clear and 

specific nor there is any evidence that plaintiff  has made any 

attempt to mitigate the loss. The circumstances of  the case in fact 

in respect of  mitigation of  loss are to the contrary. Taking liberal 

view on these aspects, viz., termination of  contract and absence of  
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attempt on the part of  plaintiff  to mitigate the loss , cannot save the 

case as the case must fail on the ground that the damages as 

claimed by the plaintiff  is not established.  

 

sZZf  VFD p5ZMST R]SFNM ;\5]6" ZLT[ VF NFJFGL CSLSTMG[ ,FU] 50[ K[P VF A\G[ 

NFJFDF DF+ 5]ZFJFGF ;MU\NGFDF TYF 51FSFZM JrR[ YI[, SZFZM TYF 5+ jIJCFZGL GS,M 

ZH] YI[, K[4 5Z\T] p5Z RRF" SZ[, K[ T[ D]HA RMSS; G]SXFGL YI[, CMI T[ ;A\W[ SM. H 

5]ZFJM DF{lBS S[ N:TFJ[HL :J~5GM ZH] YI[, G CM. VF A\G[ NFJFVM ;A\W[ ,LDL8[XGGM 

AFW G0TM G CMJFG] DFGJFDF VFJ[ TM 56 G]SXFG TYF J/TZ VF5JF ;A\W[GF H[ TtJM 

Z[S0" 5Z ,FJJF 50[4 T[JF SM. H TtJM SM. 56 51F TZOYL Z[S0" 5Z ,FJJFDF VFJ[, H G 

CM. ;DU| CSLST[ NFJM D\H]Z SZL XSFI T[D GYLP  

  VFD ;DU|  CSLST[ :8[8GF HJFANFZ VlWSFZLGL p,8T5F; HMJFDF VFJ[ 

TM T[GFYL S\5GL TZOYL SM. ;lJ";DF BFDL YI[, CMJFG] :5Q8 ZLT[ 9ZFJL XSFI T[D GYLP 

SZFZGL XZTM VG];FZ HMJFDF VFJ[ TM S\5GLG[ SFDULZL SZL XS[ T[ DF8[ VD]S lGIDM TYF 

HMUJF.VM D]HAGL SFDULZL :8[8 TZOYL 56 SZJFGL HJFANFZL CMJF KTF :8[8 TZOYL 

YI[, G CMJFG] Z[S0" 5ZYL H6FT] CM. DF+ S\5GLG[ HJFANFZ 9ZFJL XSFI T[D GYLP H[YL 

sNFJF G\P!Z)q)Zf GF D]N'F G\P! GM  HJFA GSFZDF VF5JFDF VFJ[ K[P  

 

sZ#f  T[DH D]N'F G\P! GL CSLST[ HIFZ[ DF+ S\5GLGL HJFANFZL OLS; SZLG[ 

S\5GLG[ HJFANFZ U6L XSFI T[D GYL4 T[ CSLST[ HMTF T[DH S\5GLG[ SZFZ 8DL"G[8 SIF"GL 

HF6 YI[, K[ S[ S[D T[ ;A\W[ :8[8GF VlWSFZLV[ p,8T5F;DF H6FJ[, K[ S[4 T[VMG[ VF 

CSLST ;A\W[ BAZ GYL4 T[ CSLST HMTF T[JL HF6 SZ[, K[ S[ S[Dm T[ :5Q8 ZLT[ Z[S0" 5ZYL 

H6F. VFJT] G CM. T[DH B]A H A<SL Z[S0" CM. B]A H H]G] Z[S0" CM. VF R]SFNM ,BTF 

;DI[ 56 VDFZF wIFG 5Z T[JL CSLST VFJ[, G CM. D]N'F G\PZ GM HJFA 56 GSFZDF 

VF5JFDF VFJ[ K[P  

  VFD p5Z RRF" SZL T[ D]HA D]N'F G\P! TYF Z GM HJFA GSFZDF VF5JFDF 

VFJ[ K[P T[DH VF VNF,TG[ CS]DT CMJF ;A\W[ VUFp C]SDM YI[, K[4 T[ C]SDM R[,[gH 

YI[, G CM. T[DH VF VNF,TG[ CS]DT G CMJFG] SM. 56 51F TZOYL VNF,T ;D1F 

CSLSTM ZH] SZ[, G CM. VF VNF,TG[ CS]DT CMJFG] :5Q8 YT] CM. S\5GL T[ CSLST 5]ZJFZ 

SZJFDF ;O/ ZC[, G CM. T[GM HJFA 56 GSFZDF VF5JFDF VFJ[ K[P  
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  T[DH ;DU| CSLST[ p5Z RRF" SZL K[ T[ D]HA ,[6L ZSDGF NFJFDF SMh 

VMO V[SXG pE] YIF TFZLBYL # JQF" ;]WLDF NFJM SZJFGL ;DIDIF"NF wIFG[ ,[TF T[JF 

;DIDIF"NFDF NFJM S\5GL TYF :8[8 TZOYL SZJFDF VFJ[, G CM. NFJFG[ ,LDL8[XGGM AFW 

G0TM CM. NFJF G\P!Z)q)Z GF D]N'F G\P# TYF $ GM HJFA GSFZDF VF5JFDF VFJ[ K[P T[ H 

ZLT[ NFJF G\P !&&qZ___ GF NFJFGF TDFD D]N'FVMGM HJFA 56 GSFZDF VF5JFDF VFJ[ 

K[P VFD ;DU| CSLST[ A\G[ NFJFG[ ,LDL8[XGGM AFW G0TM CM. GLR[ D]HA C]SD SZJFDF 

VFJ[ K[P  

   voVF B ZL    C] S Dvo 

 

  NFJF G\P!Z)q!)))Z sGJF G\P!q!5f ;DIDIF"NF ACFZGF 

CMJFG] 9ZFJL ZN SZJFDF VFJ[ K[P  

  T[ H ZLT[ SFpg8Z S,[.D NFJF G\P!&&qZ___ sGJF G\P!_q!5f 

56  ;DIDIF"NF ACFZGF CMJFG] 9ZFJL ZN SZJFDF VFJ[ K[P  

  A\G[ 51FSFZ[ ;FD;FDF NFJF SZ[, CM. BR" NZ[S 51FSFZ[ 5MTFG] 

EMUJJFG] ZC[X[P  

C]SD D]HA C]SDGFD] NMZJ]P  

 

   VFHZMH TFZLB  Z) DL ;%8[dAZ ;G[ ZZ GFZMH B]<,L VNF,TDF 

JF\RL ;\E/FJL DFZL ;CL SZL HFC[Z SIM"P 

 

       s EFJ[X  H[P 58[, f 

   V[0LxG, l;lGIZ l;lJ, HH4 

TFP Z) v)v ZZP  JF5LP HLP J,;F0P  

       HLPH[P __)**  

 


