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para: 11. The use of the phrase "until the contrary is proved" in Sec. 118 of the Act
and use of the words "unless the contrary is proved" in Sec. 139 of the Act read with
definitions of " may presume" and "shall presume" as given in Sec. 4 of the Evidence
Act, makes it at once clear that presumptions to be raised under both the provisions are
rebuttable. When a presumption is rebuttable, it only points out that the party on whom
lies the duty of going forward with evidence, on the fact presumed and when that party
has produced evidence fairly and reasonably tending to show that the real fact is not as
presumed, the purpose of the presumption is over. The accused in a trial under Sec. 138
of the Act has two options. He can either show that consideration and debt did not exist
or that under the particular circumstances of the case the non-existence of consideration
and debt is so probable that a prudent man ought to suppose that no consideration and
debt existed. To rebut the statutory presumptions an accused is not expected to prove his
defense beyond reasonable doubt as is expected of the complainant in a criminal trial.
The accused may adduce direct evidence to prove that the note in question was not
supported by consideration and that there was no debt or liability to be discharged by
him. However, the Court need not insist in every case that the accused should disprove
the non-existence of consideration and debt by leading direct evidence because the
existence of negative evidence is neither possible nor contemplated. At the same time, it
is clear that bare denial of the passing of the consideration and existence of debt,
apparently would not serve the purpose of the accused. Something which is probable
has to be brought on record for getting the burden of proof shifted to the complainant.
To disprove the presumptions, the accused should bring on record such facts and
circumstances, upon consideration of which, the Court may either believe that the
consideration and debt did not exist or their non-existence was so probable that a
prudent man would under the circumstances of the case, act upon the plea that they did
not exist. Apart from adducing direct evidence to prove that the note in question was not
supported by consideration or that he had not incurred any debt or liability, the accused
may also rely upon circumstantial evidence and if the circumstances so relied upon are
compelling, the burden may likewise shift again on to the complainant. The accused
may also rely upon presumptions of fact, for instance, those mentioned in Sec. 114 of
the Evidence Act to rebut the presumptions arising under Secs. 118 and 139 of the Act.
The accused has also an option to prove the non-existence of consideration and debt or
liability either by letting in evidence or in some clear and exceptional cases, from the
case set out by the complainant, that is, the averments in the complaint, the case set out
in the statutory notice and evidence adduced by the complainant during the trial. Once,
such rebuttal evidence is adduced and accepted by the Court, having regard to all the
circumstances of the case and the preponderance of probabilities, the evidential burden
shifts back to the complainant,...
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14. Considering the facts and circumstances of the case, this Court is of the opinion that the trial Court
was completely justified in passing the impugned judgment and order. The decision to not conduct cross-
examination of the complainant in spite of repeated opportunities and to not remain present on the next
date of trial when his Further Statement u/s. 313 of Cr.P.C. recorded on the earlier date was to be
exhibited was a deliberate, intentional and conscious decision on the part of the petitioner. It was not that
the petitioner was not aware about the stage of trial proceedings. However, deliberately, the petitioner had
chosen to remain absent from the trial proceedings from the date his Further Statement u/s. 313 of Cr.P.C.
was recorded but before it could be exhibited.
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(22.) So far as the first question is concerned as regards the pronouncement of
the judgment and order of conviction and sentence in the absence of the
applicant accused, I am of the view that no illegality could be said to have been
committed by the trial Court.

(25.) However, the judgment that the learned Magistrate may pronounce in the
absence of the accused by itself will not vitiate the judgment. Subsection (7) of
Section 353 of the Cr.P.C. clearly lays down that no judgment delivered by any

criminal court shall be deemed to be invalid by reason only of the absence of

any party.
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