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GF  SFD[ TFZLB #_q!!qZ_!) GF ZMH 5|lTlJJFNL vVFZM5LVMG[

AMdA[ 5|MCLALXG V[S8GL S,Dv&&s!fsALf4  &5sV[fs.f4 !!

&sALf4 (! D]HAGF U]GFGF SFD[ X\SFGM ,FE VF5L lGNM"QF KM0L

D]SJFGM C]SD SZ[,M4 T[ C]SDYL GFZFH Y. CF,GL V5L, SZ[, K[P

sZf lJJFNLqzL;ZSFZ[ V5L,DF\ H6FJ[, K[ S[4 GFDNFZ GLR[GL VNF,T[

SFINFGL  HMUJF.VMG]  VY"38G  SZJFDF  E},  SZ[,  K[  TYF

5]ZFJFG]  D]<IF\SG  SZJFDF  E},  SZ[,  CMIP  VFZM5L  G\AZv!

GFV[ U[ZSFIN[;Z JUZ 5F; 5ZDL8[ 5Z5|FgTGL .gu,LX NFZ]GL SL\

U ljC:SL S\5GLGL *5_ V[DPV[,PGL AM8, G\Uv$_ GM D]N'FDF,

,. VFZM5L G\AZvZ G[ VF5JF HTF 5S0F. H. U]gCM SZJFDF

V[SALHFG[  DNNUFZL  SZL  U]gCM  SZ[,  K[P  OlZIFNL  TYF  ZL0L\U

5F8L"GF  SD"RFZLVMV[  GFDP  SM8"  Z]AZ]  H]AFGL  VF5[,  K[  T[DH

5S0FI[, AM8,MDF NFZ] EZ[, CTM T[JL CSLST V[OPV[;PV[,PGF

ZL5M8"  VFWFZ[ ;FALT SZ[, CMJF KTF GFDP VNF,T[ DFG[, GCLP

OlZIFNL VG[ TPSPVP V[S H jIlST CMI TM 56 5LPV[;PVF.P

V[ 5M,L; :8[XGGF J0F VlWFZL K[ VG[ U\ELZ 5|SFZGF U]GFGL

5LPV[;PVF.P H[JF VlWSFZLV[ T5F; SZJL HM.V[ T[G[ wIFG[ ,.

lGQ51F  T5F;  SZL  5]ZFJM  ZH]  SZ[,  CMIP  ;NZ  SFINFGL  S,D

v!!&sALf G] VG]DFG SZJF DF8[ SM. lGID 5wWlT GYL 5Z\T]

lGID  K[  S[  HIFZ[  ZL\U5[S NFZ]GL AM8, D/L VFJ[, CMI VG[  T[

AM8, p5Z A|Fg0G] GFD4 S\5GLG] GFD4 D[gI]O[SRZG] GFD ,B[,

lJUG]  ,[A,  ,UF0JFDF  VFJ[,  CMI  tIFZ[  T[  AM88,DF  ,[A,

D]HAG]  5|JFCL  EZJFDF  VFJ[,  K[  T[J]  VG]DFG  SZJFG]  CMI

K[ T[GF DF8[ SM. V,U 5wWlT GYLP D/[, AM8,G] V[OPV[;PV[,P

DFZOT 5'yYSZ6 SZJFDF VFJ[, K[ T[GF ZL5M8"DF VF<SMCM, 0L8[S
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YI[, K[  T[G[  HMTF VF SFD[  D/[, AM8,DF NFZ]  CMJFG]  VG]DFG

SZJF  5]ZTM  5]ZFJM  K[  lJU[Z[  CSLSTM  H6FJL  VFZM5LVMGF

SAHFDFYL DM8F HyYFDF NFZ]GL AM8,M D/L VFJ[, K[ VG[ ;HF

SZJF DF8[ 5]ZTM 5]ZFJM CMJF KTF  VFZM5LVMG[ X\SFGM ,FE VF5L

KM0L D]SJFGM C]SD SZ[, K[ T[ C]SD ZN YJF 5F+  CMI T[D H6FJL

V5L,  D\H]Z  SZL  ;FDFJF/FqVFZM5LVMG[  TS;LZJFG  9ZFJJF

VZH SZ[, K[P

s#f S[;GL  8}\SDF\   CSLST  V[JL  K[  S[4  VF  SFDGF  VFZM5L  G\AZv!

GFV[ U[ZSFIN[;Z JUZ 5F; 5ZDL8[ 5Z5|FgTGL .gU,LX NFZ]GL

SL\U ljC:SL S\5GLGL *5_ V[DPV[,P GL S],v$_4 S\5GL ZL\U5[S

S], lS\DT Z]l5IF !Z4___qv GF D]N'FDF, ,. VFZM5L G\AZvZ

G[  VF5JF HTF  5S0F. HTF VFZM5LVM ;FD[  OlZIFN VF5[,LP

tIFZAFN T5F;GLX VD,NFZ[ ,F9L  5|MCLALXG :8[XG U]gCF ZHLP

G\P!$)qZ_!& GF  SFD[  T5F;  SZL  lS=DLG,  5|M;LhZ  SM0GL

S,Dv!*#sZf D]HA SM8"DF\ RFH"XL8 ZH} SZ[, CT]\P 

tIFZAFN SM8" TZOYL   lS=DLG, 5|M;LhZ SM0GL S,DvZ_*

D]HA 5M,L; 5[5;"GL GS, VFZM5LVMG[ lJGF D]<I[ 5}ZL 5F0JFDF\

VFJ[,  CTLP  VFZM5LVMV[  U]GFGM  .gSFZ  SZTF\  VF\SvZ_

VG[   VF\S vZ! YL %,L GM\WJFDF\ VFJ[, CTLP 

tIFZAFN  OlZIFN51F  TZO[  S],v(  ;FC[NM  TYF  S],v5

N:TFJ[HL 5]ZFJM ZH} SIM" CTMP

s$f AgG[ 51FGF lJwJFG WFZFXF:+LzLVMGL N,L,M wIFGDF\ ,[TF\ T[DH

S[;GL  CSLST  wIFGDF\  ,[TF\  GLR[  D]HAGF  D]N'F  DFZF  lG6"I

DF8[ p5l:YT YFI K[P

voo D]N'F oov
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!f X]\  lJJFNLq;ZSFZ V[J]  5]ZJFZ SZ[  K[  S[4  OMHNFZL S[;
G\AZv!*qZ_!* GF SFD[  ,F9LGF lJwJG HI]l0lXI,
D[lH:8[=8  sO:8"S,F;f  zLGFVMV[  SZ[,  VF\Sv*_ GM
TFZLB o #_q!!qZ_!) GF ZMHGM VFZM5LVMG[ X\SFGM
,FE VF5L  lGNM"QF  9ZFJLG[  KM0L  D]SJF  V\U[GM  C]SD
U[ZSFIN[;ZGM4  E},EZ[,M  VG[  ZNAFT, YJFG[  5F+
K[m

Zf X]\ C]SDm

s5f p5ZMST D]N'F V\U[ DFZF HJFAM GLR[ D]HA K[P

!f  GSFZFtDSP

Z f K[J8GF C]SD 5|DF6[P

voo SF Z 6M oov

D]N'F G\AZv ! ov   

s&f VF SFD[ VZHNFZqzL;ZSFZ  TZO[ lJwJFG V[P5LP5LPzLV[ N,L,

SZ[,  K[  S[4  GFDNFZ  GLR[GL  VNF,T[  SFINFGL  HMUJF.VMG]

VY"38G SZJFDF E}, SZ[, K[ TYF 5]ZFJFG] D]<IF\SG SZJFDF E},

SZ[,  CMIP  VFZM5L  G\AZv!  GFV[  U[ZSFIN[;Z  JUZ  5F;

5ZDL8[   5Z5|FgTGL  .gu,LX NFZ]GL  SL\U  ljC:SL  S\5GLGL  *5_

V[DP V[,P GL AM8, G\Uv$_ GM D]N'FDF, ,. VFZM5L G\AZvZ

G[  VF5JF HTF 5S0F. H. U]gCM SZJFDF V[SALHFG[  DNNUFZL

SZL  U]gCM    SZ[,    K[P  OlZIFNL  TYF  ZL0L\U  5F8L"GF

SD"RFZLVMV[  GFDP SM8"  Z]AZ] H]AFGL VF5[, K[ T[DH 5S0FI[,

AM8,MDF  NFZ]  EZ[,  CTM  T[JL  CSLST  V[OPV[;PV[,PGF  ZL5M8"

VFWFZ[  ;FALT  SZ[,  CMJF  KTF  GFDP  VNF,T[  DFG[,  GCLP

OlZIFNL VG[ TPSPVP V[S H jIlST CMI TM 56 5LPV[;PVF.P

V[ 5M,L; :8[XGGF J0F VlWSFZL K[ VG[ U\ELZ 5|SFZGF U]GFGL
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5LPV[;PVF.P H[JF VlWSFZLV[ T5F; SZJL HM.V[ T[G[ wIFG[ ,.

lGQ51F T5F; SZL 5]ZFJM ZH] SZ[, CMIP ;NZ SFINFGL S,Dv!!

&sALf G] VG]DFG SZJF   DF8[  SM. lGID 5wWlT GYL 5Z\T] lGID

K[  S[  HIFZ[ ZL\U5[S  NFZ]GL AM8, D/L VFJ[, CMI VG[  T[ AM8,

p5Z A|Fg0G] GFD4 S\5GLG]  GFD4 D[gI]O[SRZG] GFD ,B[,   lJUG]

,[A,  ,UF0JFDF  VFJ[,  CMI tIFZ[  T[  AM8,DF  ,[A, D]HAG]

5|JFCL  EZJFDF  VFJ[,  K[  T[J]  VG]DFG  SZJFG]  CMI  K[  T[GF

DF8[  SM.  V,U  5wWlT  GYLP  D/[,  AM8,G]  V[OPV[;PV[,P

DFZOT 5'yYSZ6 SZJFDF VFJ[, K[ T[GF ZL5M8"DF VF<SMCM, 0L8[S

YI[, K[  T[G[  HMTF VF SFD[  D/[, AM8,DF NFZ]  CMJFG]  VG]DFG

SZJF  5]ZTM  5]ZFJM  K[  lJU[Z[  CSLSTM  H6FJL  VFZM5LVMGF

SAHFDFYL DM8F HyYFDF NFZ]GL AM8,M D/L VFJ[, K[ VG[ ;HF

SZJF DF8[ 5]ZTM 5]ZFJM CMJF KTF  VFZM5LVMG[ X\SFGM ,FE VF5L

KM0L  D]SJFGM  C]SD  SZ[,  K[  T[  C]SD  ZN  SZL   ;FDFJF/Fq

VFZM5LVMG[  TS;LZJFG 9ZFJJF VZH SZ[, K[P

s*f p5ZMST  N,L,M  ;\NE"[  VF  SFD[  ZH}  YI[,  OlZIFN51FGM  5]ZFJM

HM.V[ TM OlZIFN51F[ VF SFD[ T5F;JFDF VFJ[, 5\R 5\RGFDFGL

CSLSTG[ ;DY"G VF5TF GYL T[VMG[ OZL UI[,F HFC[Z SIF" AFN

56  OlZIFN51FGF  S[;GL  CSLSTG[  ;DY"G  D/[  T[JL  SM.

CSLST  ;FC[NM H6FJTF GYLP  OlZIFNL SLZ6EF. TG;]BEF.

VF\SvZ#  GL  H]AFGLDF  VF\SvZ$  YL  OlZIFN  ZH]  ZFB[,

K[P  ;NZ  ;FC[N[  OlZIFN CSLSTG[ ;DY"G D/[ T[JM 5]ZFJM VF5[,

K[P  HIFZ[  Z[0L\U  5F8L"GF   5M,L;  ;FC[NM  T[DH  T5F;  SZGFZ

VD,NFZ  OlZIFN  CSLSTG[  ;DY"GSFZL  5]ZFJM  VF5[  K[P  5Z\T]

EFZTLI 5]ZFJF WFZFGL S,Dv!5& DF SZJFDF VFJ[, HMUJF.
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wIFG[  ,[TF  DHS]Z  ;FC[NMGM  ;DFJ[X Z; WZFJTF  ;FC[NMDF  YTM

CMI  Z;  WZFJTF  ;FC[NMGL  H]AFGL  :JT\+  ;FC[NMGL  H]AFGL

wJFZF ;DY"G  5|F%T G YFI tIF\  ;]WL T[VMGL V[S DF+ H]AFGL

p5Z VFWFZ  ZFBL VFZM5L lJZ]wW V;G]DFG SZL XSFI GCLP VF

SFD[ SM.      :JT\+ ;FC[NM T5F;[, GYLP TPSPVPGL p,8 T5F;

wIFG[ ,[TF T[VMV[ SA], ZFB[, K[ S[ VF SFD[ T[VMV[ HFT[ OlZIFN

VF5[,  K[P  OlZIFNDF  ALHF  5\RG]  GFD  T[VMV[  H6FJ[,  GYLP

AGFJJF/L HuIF HFC[Z ZM0 CMJF KTF T[VMV[ :JT\+ ;FC[NMGF

lGJ[NG ,LW[, GYLP ZLSJZL 5\RM OlZIFN51FG[ ;DY"G VF5TF G

CMI  T[DH  TPSP  VD,NFZ[  SAH[  ,LW[,  AM8,GL  S\5GL

V\U[  SM. .gSJFIZL SZJFDF VFJ[, GYL S[  T[GF  p5Z ,BFJ[,

;L, V;, CTF S[ S[D T[GL T5F; SZ[, GYLP  VFD4 VF 5]ZFJF

l;JFI OlZIFN51F[ VgI SM. 5]ZFJM VF SFD[ ZH} SZ[, GYLP

s(f TDFD  ;FC[NMGL  DF+  ;ZT5F;  wIFG[  ,.V[  TM  56  AM8,M

p5Z ,UFJJFDF\ VFJ[, ,[A, H[vT[ S\5GLGF S[ HF6LTL  A|Fg0GF

CTF  T[JF RMSS; XaN SM. 56 ;FC[N AM,[, GYLP

s)f GFDNFZ  U]HZFT  CF.SM8"GM  U],FAEF.  Z6KM0EF.  lJZ]wW

U]HZFT ZFHIGM R]SFNM  !))ZsZf HLPV[,PV[RP sI]PH[Pf Z_ 5Z

VFWFZ  ZFB[,  K[P  T[  R]SFNFDF\  AMdA[  5|MCLALXG  V[S8GL  S,D

v!!&sALf VgJI[ GFDNFZ U]HZFT CF.SM8["  GLR[  D]HA 9ZFJ[,

K[o

(A) BOMBAY PROHIBITION ACT, 1949 (XXV
OF 1949) - Secs. 65(a), 66(1)(b), 116B - Labels
on the bottles - Presumption under section
116B  can  be  drawn  if  the  prosecution
establishes that the labels are original ones.
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“In absence of examination of any manufacturer
of the product as appeared from the labels on the
bottle,  it  cannot  be  presumed  that  the  labels
appearing  on  the  bottles  are  the  original  one.
Neither  the  complainant  nor  the  witnesses  of
seizure  memo  has  stated  that  the  labels
appearing on the bottle are original one. To draw
presumption  under  Sec.  116B  of  the  Act,  the
prosecution has to establish that the labels found
on the sealed bottles indicating the names of the
known brand and the name of the manufacturer,
are the original one. In absence of this evidence
as to the label being original, requirements of Sec.
116B  are  not  satisfied.  As  the  requirements  of
Sec.  116B  are  not  satisfied,  presumption
thereunder  cannot  be  drawn.  As  presumption
cannot be drawn and as there is no evidence to
prove by evidence of the Chemical Analyser that
the  accused  were  in  possession  of  prohibitory
liquor, the conviction under Sec. 65(A) and 66(1)
(b) cannot be sustained.

T[DH  JW]DF\  GFDNFZ  U]HZFT  CF.SM8"GF  U]HZFT  ZFHI

lJZ]wW  H:ALZl;\CGM  R]SFNM  H[  Z_!#s#f  HLPV[,PVFZP  5FG

G\P!)5Z 5Z 5|l;wW YI[, K[  T[  wIFGDF\  ,[TF\  GFDNFZ U]HZFT

CF.SM8[" GLR[ D]HA 9ZFJ[, K[o

(D)  Bombay  Prohibition  Act,  1949  (25  of
1949) - Sec. 66 - Seizure of bottle of foreign
liquor - Sample of contents of bottle not sent
to Chemical  Analyser  for  his  opinion -  No
evidence  that  seal  of  bottle  is  original/
affixed  by  company  -  Further,  bottle  not
kept in safe custody - Held, accused cannot
be held guilty for offence of Sec. 66.

 
“Simultaneously,  so  far  as  the  seizure  of  Malta
brand whisky from the accused is  concerned,  it
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seems  that  the  prosecution  took  it  for  granted
that as it is a sealed bottle having inscription of
Malta  brand whisky,  the  contents  of  the  bottle
automatically  fell  within  the  presumption  of
whiskey, as provided under the Prohibition Act.
No attempt was made to safe custody of the bottle
and to get its sample sent to chemical analyzer for
its  analysis  and  for  his  opinion.  Apart  from it,
there is no evidence as to whether the seal on the
bottle is original one, affixed by the company or it
is  substituted?  The  possession  of  the  whiskey
bottle, alleged to be recovered from the accused,
remained in the custody of the police unattended
and unguarded condition on the table of P.S.I. for
more than 5-00 hrs. i.e. till 6-00 p.m. So, there is
no attempt at all on the part of the Investigating
Agency to find out the contents of the bottle and
have  it  examined  through  the  competent
authority so as to establish that the content of the
bottle  is  prohibited  item  under  the  Prohibition
Act. So, the learned trial Judge has rightly found
that for want of any evidence on this aspect, the
accused  cannot  be  held  guilty  for  the  offence
alleged under Sec. 66 of the Prohibition Act and
we  are  also  concurring  with  such  findings  as
learned A.P.P. could not point out any evidence
otherwise than this so as to take different view in
this matter.”(Para 22)

s!_f p5ZMST  R]SFNF  VG[  OlZIFN51F[  ZH}  SZ[,  Z[S0"  5ZGM   5]ZFJM

wIFG[ ,[TF\ HIFZ[ OlZIFN51FGF 5]ZFJFDF\ H[ AM8,MDF\ 5|JFCL D/L

VFJ[,  T[GF  pt5FNSG[  T5F;JFDF\  VFJ[,  G  CMI  tIFZ[  V[J]\

VG]DFG SZL XSFI GlC S[ AM8,M p5Z ,UFJJFDF\ VFJ[, ,[A,

D]HAGL CSLST ;FRL K[ VG[ T[DF\  5|lTA\lWT 5|JFCL K[P 

JW]DF\4  OlZIFN51FGF  SM.56  ;FC[N[  VF   ,[A,  5|bIFT

A|Fg0GF  VG[  ;FRF  CMJFGM  Z[S0"  5Z  5]ZFJM  VF5[,M  GYLP  T[JF
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;\HMUMDF\  VFZM5L  ;FD[GM  U]GM  5]ZJFZ  DFGL  XSFI  GlCP

OlZIFN51F[  S,Dv!!&sALf  G]  VG]DFG  NMZJF  DF8[   ;L,A\W

AM8,  p5Z  ,UFJJFDF\  VFJ[,  ,[A,  HF6LTL  A|Fg0GF  CMJFG]\

VG[ T[GF pt5FNSG]\ GFD H6FJJ]\ H~ZL K[ VG[ T[   ,[A, ;FR]\ VG[

BZ]\ CMJFGM RMSS; 5]ZFJM VF5JM 50[P T[ l;JFI HM.V[ TM VF

SFD[ 5S0JFDF\ VFJ[, D]N'FDF, SM8" ;D1F ZH} SZJFDF\ VFJ[, CMI4

;FC[NG[  ATFJJFDF\  VFJ[,  CMI  VYJF  T[VMV[  S[lDS,

V[GF,F.hZG[  DMS,L  VF  D]N'FDF,  5|lTA\lWT  lJN[XL  5|JFCL

K[ T[JM SM. 5]ZFJM ZH} SZ[,M GYLP

s!!f p5ZMST  SFINFGL  HMUJF.4  GFDNFZ  J0L  VNF,TGF  R]SFNF4

OlZIFN51F[  ZH}  SZ[, 5]ZFJFGM 5|SFZ J\RF6[ ,[TF\  VF SFD[  T5F;

SZGFZ  VD,NFZ  VG[  OlZIFNL  T[  V[S  H jIlST K[P  T[  l;JFI

D]N'FDF, AM8,DF\ 5|lTA\lWT 5|JFCL CT]\  T[JM SM. 5]ZFJM OlZIFN

51F[  S[lDS, V[GF,F.hZG[ T5F;L S[  T[DG]\  5|DF65+ D[/JL ZH}

SZ[,  GYLP  ;FC[N  D]N'FDF,  p5ZGF  ,[A,  ;FRF  VG[  HF6LTL

A|Fg0GF CTF T[ AFAT[ RMSS; 5]ZFJM VF5TF GYLP

s!Zf p5Z  SZ[,  RRF"4  S[;GF  ;\HMUM4  S[;GL  CSLST4  S[;G]\  Z[S0"4

TFZ6M4   SFZ6M   T[DH   50[,   5]ZFJFG]       O[ZD]<IF\SG

(re-apprication)  SZTF\  56  ,F9LGF  HI]l0lXI,  D[lH:8[=8

sO:8"S,F;f zL wJFZF SZJFDF\ VFJ[,  C]SD E],EZ[,M4 VIMuI4

U[ZSFIN[;Z VG[ SFINFGF  5|:YFl5T  l;wWF\TM   lJ~wWGM   CMJFG]

H6FT] GYLP  VFZM5LVMG[ lGNM"QF 9ZFJTF T[GF R]SFNFDF\ C:T1F[5

SZJM HZ]ZL H6FT] GYLP 
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s!#f VFD4 p5ZMST RRF" SIF" D]HA lJwJFG 8=FI, SM8"[  H[  C]SD SZ[,

K[  T[  E],EZ[,M4 VIMuI4 U[ZSFIN[;Z VG[ SFINFGF  5|:YFl5T

l;wWF\TM lJ~wWGM CMJFG]H6FT] GYLP 5lZ6FD[ 8=FI, SM8"[ OMHNFZL

S[; G\AZv!*qZ_!* GF SFD[ TFZLB  o #_q!!q Z_!) GF ZMH

H[  C]SD  OZDFJ[,  K[  T[  C]SDDF\  SM.  C:T1F[5  SZJFG]  IMuI

VG[ JFHAL H6FT]  GYLP T[YL  D]N'F  G\AZv! GM HJFA  GSFZDF

9ZFJL  D]N'F  G\AZvZ 5ZtJ[  GLR[  D]HAGM  VFBZL  C]SD SZJFDF\

VFJ[  K[ ov

voo    C] S D    oov  

!PP VZHNFZqzL;ZSFZGL  CF,GL  lS=DLG,  V5L,  VFYL  GFD\H]Z 

SZJFDF\ VFJ[ K[P 

ZPP ,F9LGF   lJwJFG   HI]0LXLI, D[lH:8=[8    O:8"S,F; zLGFVMV[
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