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IN THE COURT OF THE CIVIL JUDGE AND JUDICIAL
MAGISTRATE FIRST CLASS, SAVANUR.

PRESENT : SRI. SRINIVASA.S.N.,
Civil Judge and JMFC.,
Savanur.

O.S.No.118/2010

Dated, this day of 20" day of March, 2025

Plaintiffs : Sri.Dilerkhan
S/o Abdulkarimkhan Biradar & others

V/s
Defendants : Smt. Shahajadbegum M Biradar & others

PARTIES IN IA- XLV

Applicants : Sri.Dilerkhan S/o Abdulkarimkhan Biradar &
[Plaintiffs] others
V/s

OPPONENT : Smt. Shahajadbegum M Biradar & others
[Defendants]

i |Provision under which the application is |U/S. 151 of CPC
filed :

ii |Relief sought for : To pass ad-interim
temporary injunction
restraining the
defendant No.1 and
2, their men/agents,
servants, heirs or any
persons claiming
through them, from
alienating the suit
schedule properties
to others till disposal
of the suit.

iii| The date on which the application is 28-01-2025
filed :
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iv 'The date on which the objection is filed 06-02-2025
by opponents:

v |The date on which the order is passed |20-03-2025
on the said applications

ORDER ON JA No.XLV (45)

The plaintiffs have filed IA-XLV (IA NO.45) under Order
XXXIX Rules 1 and 2 r/w Section 151 of the Code of Civil
Procedure 1908 seeking an order of temporary injunction
restraining Defendants No.1 and 2 and their men/agents,
servants, heirs or any persons claiming through them, from
alienating the suit schedule properties to others till disposal of the

suit in the interest of justice and equity.

2. In the accompanying affidavit, the plaintiff No.10 has stated
that the plaintiffs have filed this present suit seeking for the relief
of declaration and etc. Further deposed that they are having
definite share in the suit schedule properties after the death of
late Sardar Mehaboobalikhan. Further stated that Defendant No.1
by suppressing the material facts and by playing fraud upon the
court and during the life time of her mother and so also knowing
very well that she had no right, title and interest over the suit
properties, has obtained the decree in question behind their back.

Based on that decree, Defendant No.1 entered her name in the
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records of the suit schedule properties and claiming that she is

the absolute owner of the suit properties.

3. Itis further stated that Defendant No.1, during the pendency
of the present suit, sold one of the suit properties i.e., CTC No.479
to one Mohd. Ismail S/o Abdul Raheem Byahatti 31-05-2024
registered on 03.06.2024, behind the back of the plaintiffs and
with malafide intent to defeat their rights. Further he deposed that
this action of the defendant No.l is unlawful and the defendant
No.1 has sold the on of the suit properties to others without
obtaining the permission of the plaintiffs. Therefore they are
apprehended that the defendant No.1 is likely to alienate the suit
properties. Hence they have filed this present interim application
to restrain the Defendant No.1 and 2 by way of temporary
injunction from alienating the suit properties till the disposal of

the suit and prayed to allow the application.

4. In response to the application, the defendant No.1 and 2 has

filed detailed objections to the said I.A.No.45 and it is as follows;

a) The defendant no.1 has contended that the plaintiffs have no
legal right or ownership over the suit properties. The title and
ownership of suit properties vest with the defendant no.1. The

defendant no.1 is the absolute owner of the suit properties.
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b) The defendant no.1 has contended earlier the suit properties
were under the superintendence of the Court of Wards, Dharwad.
The ownership of defendant no.l1 is expressly declared in
0.S.No.171/1984 which was confirmed by the Hon’ble High Court
of Karnataka in R.S.A.No.130/1999 and R.S.A.No. 277/1999.
Pursuant to the said decree, the competent government authority
has sanctioned the withdrawal of superintendence over the suit
properties from the Court of Wards, Dharwad as per Ex.D-30. In
pursuance of the said order, the Deputy Commissioner, Dharwad
issued a Gazette Notification dated 22-4-2006 in accordance with
Section 42 of Bombay Court of Wards Act. In pursuance of the
government order dated 21-5-2004 withdrawing with effect from
the date of said notification, their superintendence over the estate
of Nawazkhatu in favour of defendant no.1 as per Ex.D-17. In
compliance of said order, the Deputy Commissioner, Dharwad, by

order dated 21-2-2007 transferred possession of the suit

properties to defendant no.1 as per Ex.D.18.

c) The defendant no.1 has contended, in pursuance of the
same, the defendant no.1 is in exclusive possession and
enjoyment of the suit properties. The plaintiff neither challenged
the gazette notification nor the transfer order dated 21-2-2007.

The plaintiffs previously filed Writ Petiton No.82835/2013 and
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Writ Appeal No.100371/2014 before the Hon’ble High Court of
Karnataka, Dharwad Bench, Dharwad, seeking a directions to DC
Dharwad, to take steps for recovering the possession of the suit
properties handed over to the defendant no.1. However both the
Writ Petition and Writ Appeal were dismissed which are marked as
Ex.D-32 and Ex.D-33. While dismissing the Writ Petition, the
Hon’ble High Court of Karnataka, Dharwad Bench, Dharwad, in
paragraph 9 of its order, made the {following observations

regarding the transfer of possession and Defendant No.1l's lawful

possession of the suit properties:-

“In the meanwhile, Deputy Commissioner,
Dharwad, respondent No.2 herein passed an
order on 22.04.2006 in accordance with
provisions of Section 42 of the Bombay Court of
Wards Act, 1905 and in pursuance to the
Government Order R.D. 39 LGD 2001: 12: dated
21.05.2004 withdrawing with effect from the
date of said notice his superintendence over the
estate of late Smt. Nawajkhatu W/o. Dilerkhan,
Nawab of Savanur, except one item. In order to
give effect to said order, 2nd respondent by order
dated 21.02.2007 has transferred possession of
the properties vide Annexures - R7 and R8 to 5th
respondent, as per endorsement issued by

Tahasildar, Savanur vide Annexure R9. Thus,
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Sth respondent has - continued in possession of

the properties.”

d) Furthermore, in para 11 of its Order, the Hon'ble High court

has observed as follows:-

“As such, by order dated 22.04.2006 Annexure —
R6, appropriate government has withdrawn its
superintendence over the estate of deceased
Nawajkhatu and pursuant to to the same,
possession has been delivered to 5th respondent
vide Annexures - R7 & RS8. At this stage, no
infirmity can be found in the said order and as
such, I am of the considered view, no direction
can be issued to 2nd respondent Deputy
Commissioner to handover or to take over
possession of properties which has been

delivered to 5™ respondent.”

e) The defendant no.1 has contended already the Hon'ble High
Court has already upheld the transfer of title and possession of
the suit properties by the Deputy Commissioner in accordance
with the decree passed in O.S.No.171/1984. Since the Defendant
No.1 holds absolute title and possession of the suit properties, the
plaintiffs, having no legal right or title thereto, and they cannot
seek an injunction restraining defendant No.1 from dealing with

her own properties.
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f). The defendant no.1 further contended that an injunction
cannot be granted in a mere declaratory suit for heirship without
challenging the Gazette notification and the transfer of title and
possession of properties. When there is no prayer for possession,
an injunction is not maintainable, particularly when the person
seeking such a relief is neither in possession of the suit properties
nor has made a claim for possession in the suit. As the plaintiffs
lack a prima-facie case and the balance of convenience is not in
their favor, the present interlocutory application is liable to be

dismissed with exemplary costs.

g). Further the defendant no.1 has contended that one of the
present plaintiffs had previously instituted 0O.S.No.249/2014
before this Hon'ble Court, seeking a relief of permanent injunction
restraining Defendant No.1 from alienating the suit properties,
which is identical to the relief sought in the present interim
application. In the said suit, the plaintiffs herein filed interim
application restraining the defendant no.1 from alienating the suit
properties to others. Upon hearing both the parties, this court had
rejected the interim application. During the pendency of the said
suit, Defendant No.1 filed an application under Order VII Rule 11
of CPC, seeking for rejection of the plaint. Subsequently, the

plaintiff therein, who is Plaintiff No.8 in the present suit,
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voluntarily withdrew the said suit by filing an application dated

19-10-2022, which is marked as Ex-D-29.

h) The defendant no.1 has contended that the present
application is nothing but a deliberate attempt to prolong the
proceedings, thereby causing unwarranted delays in the
adjudication of the suit. Therefore they prayed to dismiss the
application with exemplary costs, in the interest of justice and

equity.

5. Heard both side and perused the materials on record.

6. The points that arise for my consideration are:-

1). Whether the plaintiffs have made out prima-
facie case ?

2).  Whether the balance of convenience lies in
favour of the plaintiffs?

3). Whether the plaintiffs will be put to
irreparable loss and hardship if IA-45 is not

allowed as prayed for?

4).  What order?

7. My findings to the above points are as follows:
Point No.1 : In the Negative
Point No.2 : In the Negative
Point No.3 : In the Negative

Point No.4 : As per the final order for the following,
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8. POINT No.1l: The plaintiffs have filed this suit seeking for the

relief to declare that the plaintiffs are legal heirs of deceased
Nawazkhatu, declare the Judgement obtained by defendant No.1
in OS N0.171/1984 on 30-10-1994 through fraud and restrain the
defendant No.1 from claiming her as legal heir of deceased

Nawazkhatu and for other reliefs.

9. Sri.M.S.B Advocate appearing for the plaintiffs argued that
the Defendant No.1 and 2 had obtained a decree in O.S.
No.171/1984 by committing fraud upon the court and based on
that decree, defendant No.1 got her name entered in the revenue
records. Now the defendant no.1 has alienated one of the suit
property to one Mohd. Ismail on 03-06-2024. Further argued that
one of the plaintiffs in the present suit, had filed suit against the
defendant No.1 and 2 seeking for permanent injunction in
0.S.N0.249/2014 on the file of this court and later the

plaintiff has withdrawn the same by filing the application.

He quoted that “®3=eried 2030 mggo 2T 2300 BELVFRT S0POT @dﬁb

3§ DO Kiozb,%gad’".
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10. Sri.M.S.B Advocate further argued that in the cross

examination of DW-1, the DW-1 is denying certain facts and it is

as follows;

RWoRTON D BckF &F° JBPF PICHIE TION
D) 20830 eazﬁvcﬁogo WBRRED P0IBT XV, WD
2 0dT AL-132 20w MICLERT0D S0P TP
380013§b 132 & 2080 MOBOSHIOVND. IFD e9TEO3
©93e5=080 30 1AYRIS ZevzaN QeRtLZes 0B0 gl
ToR03VTIT. WO WRFaDY FOTTY VVPTISN FrHRY
BBIGTT 0B WBRTIED 0BT F9F0odd mﬁrodoﬁb
208ed2, TRV HOBO BOBOIVTIT.

0B-18 TQ 3pc0x3Fo3x eATY Fo9Sgy Fed
Ae3) B8 eazstodogb AQA00ZeD HOWT Wasy) 03J0FITY) TR,
B0IgRpe &3 RANYIO B0, 0z oY IBedAPed. mam)
239, IrBOBROBYER 2000 BevwRr BANYS> 2007 dor
2015 O 30 eus  DPenelTdNned =0 Beckds  ept
DIFE TS[0O B0 FIBEOFY WORTLTIT  HOBTY zbgo
QOOZW. BT BI00DY HTWIW  BHEE d/agajﬁb
ATFCRITY BEEIBRORTVUSIT 0BT 3330.

D 26-06-2013 3 & 2 OI[OR 2w0mo 928 0dogd
AQ0OZED HOBWT 7D, TOFEIT RTFUT  BWEBT  HTIO
JTFOR) FOFY) SANY maawdg) BREXOIIT, ‘agfa@?w eSANY
Toosgy Fed edrodgdy IQACLSD 2omd 7D, @O
©REoY HOMT [BRIIP 3% FePCL$eD 20633, FoFodn
DoDB0LFP> B0 YRy Boowd INB  BeIIPo
doctdr ©8x° Ho@r 3N wI INB D08y FeYooZes
Q06> WoBoJVFE.  FWD wrodbgy eIt Secdigo

Begodn el BDBedd 30 H0ro BOBRGZL D eazﬁrodogp
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OD-133 0O,  mY 38001)§J 133(®) 0B
NIBO3RLD003D.

OR-18 T Bzo0 odeyde eANY oy, DRort 23coYHDY
&% TV JZY [Bwweosc Ay B TS[OR el
AQA03ED 20T Rogh.  MOoEAC EAIBY WOOB  JBE
©0. 102 30D 116 BAETF0 SNV HOZ) BIBISTT
D0ET 0. AB-18 T FzC AP B A TSIC [0ae030
TR0 HFEEOTR0BYES 200 Br0RIZRED 20wV 0.

11.  Sri.M.S.B Advocate further argued that as per Ex.P.132 and
Ex.P.133, the actual possession of suit properties mentioned in
Ex.P.18 is not transferred to defendant No.1. He also argued that
if the defendant No.1 had taken possession of the suit properties,
why she made Ex.P.133 application to the Deputy commissioner.
The rights of the parties has to be adjudicated, therefore it is
necessary to the keep the properties in tact. As per Ex.P.132 and
133, the ownership and possession of the suit properties is in

dispute.

12. The counsel appearing for the plaintiffs further argued that
the Defendant No.1 has sold one of the suit properties to one
Mohd. Ismail on 03.06.2024, without notice to the plaintiffs and
with an intent to defeat their rights. The plaintiffs apprehend that
Defendant Nos.1 and 2 may further alienate other suit properties

and they claim that they are the legal heirs of Nawazkhatu, and
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that their rights are at stake. Therefore it is necessary to the keep

the suit properties in tact.

13. Sri.M.S.B Advocate further argued that the essential
elements for granting the temporary injunction i.e., prima-facie
case, balance of convenience and irreparable loss. And they
contended that they have established the prima-facie case and
other elements to grant temporary injunction in favour of
plaintiffs by restraining the defendant No.1 and 2 from alienating

the suit properties to others during the pendency of the suit.

14. Sri.S.K, Advocate appearing for the defendant No.1 and 2
argued that the plaintiffs have no legal right, title, or interest in
the suit properties. He argued that earlier the plaintiffs filed
application in the present suit in I.A.No.Il under order 39 rule 1
and 2 restraining the defendants No.3 and 4 from delivering and
handing over the suit schedule A properties to defendant No.1, till
disposal of the suit. Firstly this court granted status quo order.
After hearing both the sides, this court has allowed the said
application on 28-01-2011. The plaintiffs filed
Misc.App.No.3/2014 before this court against the defendants for

disobedience of the status quo order and same is dismissed on 08-
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12-2022. At that time the plaintiffs have not filed any interim

application against the defendant No.1.

15. The counsel appearing for the defendant No.1 and 2 further
argued that the genealogy of the plaintiff is contrary to themselves
only. While granting temporary injunction, it has to show that the
said case requires the trial, but in this case already the trail has
been commenced. Defendant No.l is the absolute and rightful
owner of the suit properties. Her title was conferred by a valid
decree in O.S. No.171/1984, upheld in RSA Nos.130/1999 and
277/1999 by the Hon’ble High Court of Karnataka. The Court of
Wards superintendence was lawfully withdrawn by Government
Order dated 21-05-2004 which is marked as Ex.D.30. In
pursuance of the said order, the Deputy Commissioner, Dharwad
issued a Gazette Notification dated 22-04-2006 in accordance with
Section 42 of Bombay Court of Wards Act. The Gazette
Notification dated 22-04-2006 and Deputy Commissioner’s order
dated 21-02-2007 validly transferred possession to Defendant
No.1 as per Ex.D.18. The plaintiffs never challenged the Gazette

Notification or the transfer order.

16. The counsel appearing for the defendant No.1 and 2 further

argued that the Plaintiffs had earlier filed W.P. N0.82835/2013
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and W.A. No.100371/2014, before the Hon’ble High Court of

Karnataka, Dharwad Bench, Dharwad, both of which were
dismissed. The High Court confirmed that possession was

rightfully delivered to Defendant No.1.

17. He further argued that the plaintiffs herein filed one suit in
0.S.No.249/2014 before this court, seeking for permanent
injunction against the present defendants. In the said suit also, A
similar interim relief was also sought in O.S. N0.249/2014, which
was withdrawn by the plaintiff after the [A for injunction was
rejected. The counsel argued that res judicata applies to interim

application also. Hence it is not maintainable in the eye of law.

18. He also argued that the plaintiffs have not sought for
declaration and possession. Therefore they cannot vacate the
defendants without due process of law. Further argued that the
plaintiffs have not taken paper publication before filing of this
suit. Further argued that the plaintiffs have not sought for the
possession in their prayer and they have not filed this suit within

limitation.

19. The present application is a repeated attempt to delay
proceedings and harass the defendant No.1 and 2. There is no

prima facie case, no balance of convenience, and no irreparable
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loss to the plaintiffs. An injunction cannot be granted in a
declaratory suit for heirship without a claim for possession. The

application is therefore liable to be dismissed with exemplary

costs.

20. Upon careful observation of the pleadings, submissions and
the documents placed on record, this Court has observed that the
ownership and possession of the suit properties by Defendant
No.1 is based on a decree in O.S.No.171/1984, which was upheld
by Hon’ble High Court of Karnataka in R.S.A.No.130/1999 and
R.S.A.N0.277/1999. The suit properties were previously under
superintendence of the Court of Wards, Dharwad, and the
Government withdrew its superintendence over the estate of late
Nawajkhatu through Government order dated 21-05-2004 as per
Ex.D-30. The Deputy Commissioner, Dharwad, issued a Gazette
Notification dated 22-04-2006 i.e.,Ex.D-17 under Section 42 of the
Bombay Court of Wards Act, followed by an order dated
21-02-2007 transferring possession of the suit properties to

Defendant No.1 as per Ex.D-18.

21. The plaintiffs had earlier approached the Hon’ble High Court
of Karnataka, Dharwad Bench, in W.P. No.82835/2013 and W.A.

No.100371/2014 seeking directions to recover possession of the
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suit properties. Both petitions were dismissed. The Hon’ble High
Court of Karnataka, clearly upheld the validity of the Government
Order, Gazette Notification, and the possession transfer order in

favor of Defendant No.1 in Ex.D-32 and Ex.D-33 and found that

Defendant No.1 was in lawful possession.

22. One of the present plaintiffs (Plaintiff No.8) had earlier
instituted 0.S.No.249/2014 before this court seeking for
permanent injunction restraining Defendant No.1 and 2 herein
from alienating the suit properties. An interim injunction was
rejected. Subsequently, the said suit was voluntarily withdrawn by

the plaintiffs as per Ex.D-29.

23. The suit is primarily for declaratory relief of heirship without
any prayer for possession. The relief sought is ex facie not
maintainable in a mere suit for declaration of heirship without
seeking possession. Without seeking possession, an injunction
against the person in actual, lawful possession is generally not
maintainable. The law is well-settled that in the absence of title or
possession, injunction cannot be granted against a lawful owner.
The plaintiffs have failed to produce any document demonstrating
their ownership, title, or possession over the suit properties. The

conduct of the plaintiffs reveals a clear intention to delay the
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proceedings and to harass the defendants No.1 and 2. The
plaintiffs have failed to establish prima-facie case against the
defendant No.1 and 2. Hence, in view of all these observations, the
plaintiffs have not made out prima-facie case at this stage to grant
temporary injunction. Therefore, this Court has answered point

No.1 in the Negative.

24. Point No.2 and 3 :- Since the plaintiffs have failed to

establish a prima-facie case, as discussed above and in light of the
finding on Point No.1, these points do not survive for
consideration. The balance of convenience lies clearly in favor of
Defendant No.1, who is in lawful and exclusive possession of the
suit properties pursuant to court orders and government orders.
The plaintiffs, on the other hand, have not sought possession and
are not in possession of the suit schedule properties. Granting an
injunction would cause greater hardship to the defendant No.1,
hence balance of convenience is not in favor of plaintiffs. The suit
is filed in the year 2010 and the plaintiffs have filed this
application restraining the defendant No.1 and 2 in 2025 at the
final stage of completion of evidence. Therefore, no irreparable loss
or hardship would be caused to the plaintiffs if the application is

dismissed.
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25. Before granting of the temporary injunction, the following
considerations are required to be satisfied:
(i) There is a prima-facie case in favour of the

plaintiff and against the defendant.

(ii) That irreparable injury is likely to be caused
to the plaintiff which cannot be compensated for
in terms of money.

(ii) That the balance of convenience lies in

favour of the plaintiff and against the defendant.

26. The counsel for defendant No.1 and 2 argued that the
interim relief has to be in connection with the main relief. An
interim relief has to be ancillary to the main relief. In support of
this view, this court has relied on the decision of Hon’ble Apex
Court in C.C.I. Ltd. v/s. Industrial Bank Ltd. (AIR 1983 SC
1272) laid down the law, in this respect, as follows:-

“...An interim relief can be granted only in aid
of, and a ancillary to the main relief which
may be available to the party on final
determination of his rights in a suit or
proceedings. If this be the purpose to achieve
which power to grant temporary relief is
conferred, it is inconceivable that where the
final relief cannot be granted in the terms
sought for because the statute bars granting
such a relief ipso facto the temporary relief of

the same nature cannot be granted...”
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27. In support of this view this Court is relied on the decision of
our Hon'ble High Court of Karnataka reported in ILR 1989
Kar. Page No.1701 (Shri Gowrishankara Swamigalu VS Sri
Siddhaganga Mutt), held at para No. 25 which is extracted

as under:-

“25. I need hardly add the existence of a prima
facie case in these matters of granting injunction
is really the harbinger or the all clear sign to go
ahead in investigating other aspects of the
question governing the grant or refusal of
injunction. If there was no prima facie case at all
or the case put forward was so weak and tainted
having very little prospect of being accepted by the
Court, further questions of balance of convenience
and irreparable loss need not be considered since
the plaintiff would fall at the very first stile itself ,
But if there was a prima facie case then other
considerations governing the grant of injunction”
would come into play and will also have to be
evaluated before granting or refusing the

injunction.

28. At this stage, the plaintiffs have failed to establish the prima
facie case in favour of them. Therefore, this Court has answered

point No.2 & 3 in the Negative.
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29. Point No.4:- For the foregoing reasons, I proceed to pass the
following;

ORDER

The I.A. No.XLV (IA NO.45) filed under Order
39 Rule 1 and 2 r/w Section 151 of Code of Civil
Procedure, by the plaintiffs is hereby dismissed.

Digitally signed by
SRINIVASA SRINIVASASN

Date: 2025.03.28
SN 15:27:13 +0530

Civil Judge & JMFC.,
Savanur,
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