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21. In passing the impugned judgment and

order dated 21-11- 2017, the High Court mis-

construed  Section 139 of Negotiable

Instruments Act, which mandates that unless

the contrary is proved, it is to be presumed

that the holder of a cheque received the

cheque of the nature referred to in Section

138, for the discharge, in whole or in part, of

any debt or other liability. Needless to

mention that the presumption contemplated

under Section 139 of the Negotiable

Instruments Act, is a rebuttable presumption.

However, the onus of proving that the

cheque was not in discharge of any debt or

other liability is on the accused drawer of

the cheque.

22. In Hiten P. Dalal vs. Bratindranath
Banerjee, this Court held that both Section
138 and 139 require that the Court shall
presume the liability of the drawer of the

cheques for the amounts for which the
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cheques are drawn. Following the judgment
of this Court in State of Madras vs.
Vaidyanatha lyer4, this Court held 2 (2008)
14 SCC 457 3 (2001) 6 SCC 16 4 AIR 1958
SC 61 that it was obligatory on the Court to

raise this presumption.

23. Section 139 introduces an exception to
the general rule as to the burden of proof and
shifts the onus on the accused. The
presumption under Section 139 of the
Negotiable Instruments Act is a presumption
of law, as distinguished from presumption of
facts. Presumptions are rules of evidence and
do not conflict with the presumption of
innocence, which requires the prosecution to
prove the case against the accused beyond
reasonable doubt. The obligation on the
prosecution may be discharged with the help
of presumptions of law and presumptions of
fact unless the accused adduces evidence
showing the reasonable possibility of the
non- existence of the presumed fact as held in

Hiten P. Dalal (supra).

24. Presumption of innocence is undoubtedly

a human right as contended on behalf of the

551 2[Ei8 Dol ¥¥
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respondent-accused, relying  on  the
judgments of this Court in Ranjitsing
Brahmajeetsing  Sharma vs. State of
Maharashtra and Anr5 and Rajesh Ranjan
Yada @ Pappu Yadav vs. CBI through its
Director 6. However the guilt may be
established by recourse to presumptions in
law and presumptions in facts, as observed

above.

25. In Laxmi Dyechem vs. State of Gujarat
& Ors. , this Court reiterated that in view of
Section 139, it has to be presumed that a
cheque was issued in discharge of a debt or
other liability but the presumption could be
rebutted by adducing evidence. The burden of
proof was however on the person who wanted
to rebut the presumption. This Court held
“however, this presumption coupled with the
object of Chapter XVII of the Act leads to the
conclusion that by countermanding payment
of a post dated cheque, a party should not
be allowed to get away from the penal
provision of Section 138 of the Act”.

26. In Kumar Exports vs. Sharma Carpets,

this Court reiterated that there is a

551 2[Ei8 Dol ¥¥
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presumption that every negotiable instrument
duly executed, is for discharge of a debt or
liability, but the presumption is rebuttable by
proving the contrary. In the facts and
circumstances of the case it was found that
the cheque in question was towards advance
for purchase of carpets, which were in fact
not sold by the payee of the cheque to the
drawer, as proved from the deposition of an
official of the Sales Tax Department, who
stated that the payee had admitted that he

had not sold the carp cross ets.

27. In K.N. Beena vs. Muniyappan and
Another, this Court held that in view of the
provisions of Section 139 of the Negotiable
Instruments Act read with Section 118
thereof, the Court had to presume that the
cheque had been issued for discharging a
debt or liability. The said presumption was
rebuttable and could be rebutted by the
accused by proving the contrary. But mere
denial or rebuttal by the accused was not
enough. The accused had to prove by cogent
evidence that there was no debt or liability.
This Court clearly held that the High Court

had erroneously set aside the conviction, by

551 2[Ei8 Dol ¥¥
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proceeding on the basis that
denials/averments in the reply of the accused
were sufficient to shift the burden of proof on
the complainant to prove that the cheque had
been issued for discharge of a debt or a
liability. This was an entirely erroneous
approach. The accused had to prove in the
trial by leading cogent evidence that there

was no debt or liability.

37. A meaningful reading of the provisions of
the Negotiable Instruments Act including, in
particular, Sections 20, 87 and 139, makes it
amply clear that a person who signs a
cheque and makes it over to the payee
remains liable unless he adduces evidence
to re cross but the presumption that the
cheque had been issued for payment of a
debt or in discharge of a liability. It is
immaterial that the cheque may have been
filled in by any person other than the
drawer, if the cheque is duly signed by the
drawer. If the cheque is otherwise valid, the
penal provisions of Section 138 would be

attracted.

40. Even a blank cheque leaf, voluntarily

551 2[Ei8 Dol ¥¥
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signed and handed over by the accused,
which is towards some payment, would
attract presumption under Section 139 of
the Negotiable Instruments Act, in the
absence of any cogent evidence to show that
the cheque was not issued in discharge of a

debt.

41. The fact that the appellant-complainant
might have been an Income Tax practitioner
conversant with knowledge of law does not
make any difference to the law relating to the
dishonour of a cheque. The fact that the loan
may not have been advanced by a cheque or
demand draft or a receipt might not have
been obtained would make no difference. In
this context, it would, perhaps, not be out of
context to note that the fact that the
respondent-accused should have given or
signed blank cheque to the appellant-
complainant, as claimed by the respondent-
accused, shows that initially there was

mutual trust and faith between them.

42. In the absence of any finding that the
cheque in question was not signed by the

respondent-accused or not voluntarily made
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over to the payee and in the absence of any
evidence with regard to the circumstances in
which a blank signed cheque had been given
to the appellant-complainant, it may
reasonably be presumed that the cheque was
filled in by the appellant-complainant being
the payee in the presence of the respondent-
accused being the drawer, at his request
and/or  with  his  acquiescence.  The
subsequent filling in of an unfilled signed
cheque is not an alteration. There was no
change in the amount of the cheque, its date
or the name of the payee. The High Court
ought not to have acquitted the respondent-
accused of the charge under Section 138 of
the Negotiable Instruments Act.

(au) GURlsd YSIEIA HlolRAe tulol Adi, AUEWE YSIEIH]
SRAUIE] dF dHgHIotall AAofRitilal ¥ edld 2 A & A LAlol Adli
A8 YSIEIHI 211Goll SIIHER AR AEIAd 0!l YSIERA M G
S3| SHH—A< Vol 13E YYGio] SRAUIEN dRBRIHI ¥ ViojHIal Y
Uinl 8 ddi As siugAll duliell Ysaell U2 A41ud &ldigf AHgjHlof
SAI UI2 &ldig) 5AAA & ol HIot SIE &[Sscall gosiR su1ell 5
A1t isl €1 ief] AojdHIsio] Visal &g &ldigf Hiofl S aig] d
5AdA & AHY AEWG gfHloigl Visel sdlell ¥UIGER] AR
glJ ARIIA asA?] As sl deliofl Ysaell U2 A4Nd o]
dg eifgdl Hiz Yrdl 2y s3 AR dl sRAUE] dF Y &Ad
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