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Sr. No.1 The judgment of the Hon'ble Supreme Court of India in case
of Gian Chand and Ors. Vs. State of Haryana, reported in AIR 2013 SC
3395, in Criminal Appeal No0.2302 of 2010 decided on 23.07.2013,
wherein held on this subject as under:

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), S.15,
S.35, S.54. Conscious possession. Proof. Once possession of contraband
material with accused is established provisions of S.106 of Evidence Act
get attracted. Accused has to establish how he came to be in possession of
same as it is within his special knowledge. Evidence Act (1 of 1872),
S.106.

Sr. No.2  The judgment of the Hon'ble Supreme Court of India in case
of State of Rajasthan Vs. Babu Ram, reported in AIR 2007 SC 2018, in
Criminal Appeal No.1097 of 2002 decided on 05.06.2007, wherein held on
this subject as under:

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), S.50.
Search of person. Compliance of S.50. Bag, briefcase or any article or
container carried by accused. Cannot be treated as body of human being.
Does not come within definition of 'person’. Compliance of S.50 not
necessary when search is conducted of bag carried by accused. Acquittal of
accused for non-compliance of S.50. Not proper. Matter, however,
remanded to High Court for deciding other issues.

Sr. No.3  The judgment of the Hon'ble Supreme Court of India in case
of Union of India Vs. Ram Samujh & Anr, reported in 1999(7) Supreme
578, in Criminal Appeal No.866 of 1999 decided on 30.08.1999, wherein
held on this subject as under:

It should be borne in mind that in murder case, accused commits murder of
one or two persons, while those persons who are dealing in narcotic drugs
are instruments in causing death or in inflicting death blow to number of
innocent young victims, who are vulnerable; it cause deleterious effects
and deadly impact on the society; they are a hazard to the society; even if
they are released temporarily, in all probability, they would continue their
nefarious activities of trafficking and/or dealing in intoxicants
clandestinely. Reason may be large stake and illegal profit involved. To
check the menace of dangerous drugs flooding the market, the Parliament
has provided that the person accused of offences under the NDPS Act
should not be released on bail during trial unless mandatory conditions
provided in Section 37 namely,
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(¢)

(i)  there are reasonable grounds for believing that accused is not
guilty of such offence; and
(ii) that he is not likely to commit while on bail are satisfied.

Sr. No.4  The judgment of the Hon'ble Supreme Court of India in case
of Khet Singh Vs. Union of India, reported in 2002(2) G.L.H. 165, in
Criminal Appeal No.31 of 2000 decided on 20.03.2002, wherein held on
this subject as under:

Narcotic Drugs and Psychotropic Substances Act, 1985, Ss.17, 18, 21.
Appellant was travelling in truck while intercepted by custom officials
found to be carrying a bag containing opium. Search and seizure took
place at the crossing where the truck was intercepted. No mahazar
prepared. No sample was drawn at that place. Appellant was taken to the
office of the customs department. Search memo was prepared in custom
office. There being no allegation or suggestion that the contraband article
was in any way meddled with by officers. The appellant was found to be in
possession of the opium. No interference called for in conviction and
sentence.

In the present case, though the mahazar was not prepared at the spot where
the accused person were found to be in possession of the contraband article
but the [@page 165] same was done only at the office of the customs
department while the accused persons were very much present throughout,
there was no allegation or suggestion that the contraband article was, in
any way, meddled with by the officers. Therefore, we are of the view that
the appellant has rightly been found to be in possession of the opium. We
find no reason to interfere with the conviction and sentence entered against
the appellant. The appeal is dismissed accordingly.

AR 6i. U d§ dHall [Aeddiol dsld A 2His— ¢ <l dl 241RU] . 2
aR% daail [Qedial asla2ll vis—coell Avfld edldl 2y s3d 8. ¥ duIA
Adi cial ARIIA d5 % edldl su1H1 A41Ad 8 A dAIR] AdI A AS A
% & d2l AR of. U a8 ¥ AUYIRNEIA 2% SUIHI 419 & A 4113 2]A]
AR ai. 20fl 2101 Adl 2RI oi. 201 (. 9. A Ais—ccofl YAl

%182 S3M 9.

(¢.q) ARIUIRA c28 2% &Ad edldl duIRT Adi A1 Yuucd Ad] 4l

KA 8 5, ARURA 413 YsdiHl A19d deHldaliHloll A1 [o1:RiS
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Sr. No. 1: The judgment of the Hon'ble Supreme Court of India in case
of Makhan Singh Vs. State of Haryana, reported in 2015 (1) Drugs Cases
(Narcotics) 233, decided on 21.04.2015, wherein in paras - 11, 12 & 16 it
is held as under:

Para-11:- It is to be pointed out that the prosecution misdirected itself by
unnecessarily focusing on Section 50 of the NDPS Act, when the fact is
that the recovery has been made not from the person of the appellant but
from the fitter-rehra which was allegedly driven by the appellant and, thus,
Section 50 of the NDPS Act had no application at all. The prosecution
ought to have endeavoured to prove whether the appellant had some nexus
with the seized fitter-rehra. Though the police has seized the fitter- rehra
(Ext. PB), the prosecution has not adduced any evidence either by
examining the neighbours or others to bring home the point that the
appellant was the owner or possessor of the vehicle. PW6 admitted in his
cross-examination that signature or thumb impression of the appellant was
not obtained on the recovery memo (Ext. PB). In our opinion, courts below
erred in attributing to the appellant the onus to prove that wherefrom
fitter-rehra had come, especially when ownership/ possession of fitter-
rehra has not been proved by the prosecution.
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Para 12:- Jaswant Singh, who is a Sarpanch of the village and was
examined as DW1, has supported the defence version that the appellant
was taken away by the police from his home and he was falsely implicated.
When the defence has taken the specific stand that the appellant was taken
from his house by the police and that stand has been corroborated by the
testimony of DW1, the prosecution ought to have adduced cogent evidence
that the alleged fitter-rehra on which the appellant was alleged to be
carrying 120 kilograms of poppy husk belongs to the appellant. Failure to
adduce the evidence connecting the appellant with the fitter-rehra that the
ownership/possession of fitter-rehra with the appellant is fatal to the
prosecution case, benefit of which ought to have been given to the accused.

Para.16: In the present case, since the vehicle was searched and the
contraband was seized from the vehicle, compliance with Section 50 of
the NDPS Act was not required. In the absence of independent
evidence connecting the appellant with the fitter-rehra, mere compliance
with Section 50 of the NDPS Act by itself would not be sufficient to
establish the guilt of the appellant. It is a well-settled principle of the
criminal jurisprudence that more stringent the punishment, the more heavy
is the burden upon the prosecution to prove the offence. When the
independent witnesses PW1 and DW2 have not supported the prosecution
case and the recovery of the contraband has not been satisfactorily proved,
the conviction of the appellant under Section 15 of the NDPS Act cannot
be sustained.

Sr. No. 2: The judgment of the Hon'ble Punjab and Haryana High Court
in case of State of Haryana Vs. Amarjit Singh, in Cri. Misc. No. 398-MA
of 2009 decided on 08.09.2009, wherein held on this subject as under:

In this case, the respondent was no apprehended at the spot. It was,
therefore, incumbent upon the prosecution to have established that the
respondent was driving the car at the time when the contraband was
recovered. Since, there is no evidence such as this, no fault can be found
with the reasoning of the trial Court.

Sr. No. 3: The judgment of the Hon'ble Bombay High Court in case of
Trupati Vs. State of Maharashtra, reported in 2009(1) Crimes 249 (Bom),
wherein held on this subject as under:

Narcotic Drugs and Psychotropic Substances Act, 1985. Section 20(b)(ii).
Contraband Ganja. Conscious Possession. Transportation of artificially
prepared sheets of ganja weighing 90 of ganja. Ganja sheets were
concealed in place of seat cushions in the car vehicle. One of such
artificially prepared sheets of ganja was concealed near bonet of car. It
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cannot be said that such contraband ganja was being transported without
any knowledge of the driver of the car vehicle. Fact that accused No.2 to 4
were sitting on artificially prepared sheets of ganja by itself cannot be
sufficient to attribute conscious possession of articles to them. Accused 2
to 4 deserve benefit of doubt hence acquitted of charge.

Sr. No.4 The judgment of the Hon'ble Supreme Court of India in case
of Ismailkhan Alyubkhan Pathan Vs. State of Gujarat, in Criminal Appeal
No0.1704 of 1996 and in case of Mustafakhan Abdulkhan Pathan and Ors.
Vs. State of Gujarat, in Criminal Appeal No.808 of 1997 decided on
14.09.1999, wherein in paras-4 to 10 it is held as under:

Para 4:- There is no evidence that anybody had seen that any one of
the accused was dealing with Narcotic Drugs. There is also no evidence to
show that any one of them had admitted either through a confession or
otherwise of any incriminating role. Nor is there evidence that the accused
persons, who were found sitting in the room, had possession of the room,
actual or constructive. It is the prosecution case that the said room was in
the possession of Nasir. But that Nasir is not an accused in this case. He
was not examined as a prosecution witness to disclose as to how the
accused persons happened to be in the room. None of the neighbours
supported the prosecution case that any one of the accused had a
connection with the article in question.

Para 5:- Thus, we are left with only a modicum of evidence as against
the accused, which only shows that they were present in the room which
was in the possession of one Nasir and that the said room contained a
gunny bag with the narcotic substance "Charas"

Para 6:- We are unable to sustain the conviction of the offence under
Section 20(b) read with Section 29 of the Act as for any one of the
appellants on the strength of the aforesaid evidence. It is too insufficient to
bring home the guilt of the appellants.

Para 7:- It appears that the High Court put the burden on the appellants
to explain as to how they were present in the room. This is what the High
Court has observed:

" In the present case, at odd house of the night when the premises was
raided, all the accused were present and have not explained as to who and
why and since when they were present in the premises. Therefore, in our
opinion, only inference can be drawn from their unexplained presence in
the premises, they being not tenants of the premises is that they were in
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possession of the premises at the relevant time and the substance found
from that premises in possessed by them."

Para 8:- There is no statutory provision for drawing any presumption
that a person who was present at any particular place shall be presumed to
be in possession of the Narcotic or Psychotropic Substance. No
presumption under law can be drawn even under Section 114 of the
Evidence Act merely because these persons were present when PW 7 went
there.

Para 9:-  Either those persons would have been casually present in the
room or at least one of them would have been unaware of what was going
on inside the room. We are not told who among the many accused that one
possible innocent person could have been.

Para 10:- In the light of the aforesaid imponderable, it is difficult to
sustain the conviction as against any one of the appellants. We, therefore,
allow these appeals and set aside the conviction and sentence passed on
these appellants. We acquit them and direct them to be set free unless they
are required in any other case.

Sr. No.5 The judgment of the Hon'ble Gujarat High Court in case of
Saidabanu W/o. Abdulrahim Abdulkarim Shaikh Vs. State of Gujarat, in
Criminal Appeal No.746 of 2006, wherein in paras-6.4 & 10 it is held as
under:

Para 6.4:- In our opinion, therefore, the panchnama of search and
seizure, when not supported by panch witnesses and one of the police
witness, besides indicating the entry to the house, because of the source of
key to the house, would render the investigation doubtful. It would be also
appropriate to record that no evidence in form of deposition of any
neighbour or other independent witness is produced by the prosecution to
show the exclusive possession of the house in question, being that of the
appellant. There is no documentary evidence to show exclusive ownership
and possession of the appellant. The search and seizure of the contraband,
therefore, reels under a cloud of doubt.

Para 7:- The picture, therefore, that emerges is that the prosecution
case is without any foundation in form of an FIR. There is total lack of
material to show, what set the police investigating agency into motion for
investigation. In fact, no offence is registered by police as a separate crime,
for which the appellant is convicted in relation to incident of 07.01.2002.
The only material is in form of search and seizure panchnama of the house
alleged to be in exclusive possession of the appellant, for which there is no
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authentic or reliable evidence. The evidence, which is produced is scanty
and unreliable. The trial Court, therefore, erred in convicting the appellant.
The conviction cannot be sustained or confirmed. The appeal, therefore,
has to be allowed, and the same is allowed.

Sr. No. 6 The judgment of the Hon'ble Supreme Court of India in case
of Mohinder Singh Vs. State of Punjab, reported in 2017 SAR (Criminal)
868, wherein held on this subject as under:

Justiciability- Case of carrying contraband in a truck driven by acquitted
co-accused. Reversal of acquittal is unjustified.

No investigation was conducted with regard to the origin and destination
of the contraband. The owner of the truck was also not proceeded under
Section 25 of the NDPS Act. No proceedings for confiscation of the truck
were taken.

The NDPS Act being a presumptive legislation, the interpretation has to be
strict. In the facts and circumstances of the present case, whether it is the
acquittal of the co-accused or the defective investigation, the interest of
justice calls for restoring the order of the acquittal passed by the Sessions
Judge. Order of the High Court in appeal is set aside. Appellant is
acquitted and set at liberty unless wanted in any other case.

Sr. No. 7 The judgment of the Hon'ble Supreme Court of India in case
of Union of India Vs. Leen Martin, reported in 2018(0) AIJEL-SC 61672,
in Criminal Appeal No0.2150 of 2011 decided on 15.02.2018, wherein held
on this subject as under:

Narcotic Drugs and Psychotropic Substances Act, 1985- S.8(c), 20(b)(ii)
(), 23, 28, 67. Recovery of contraband. Testimony of officials
witness(Intelligence Officer). Acquittal. Legality. Appeal against acquittal.
Held, considering evidence of PWs 8 and 9, panch witnesses, their
evidences are contradicting the statement of the intelligence Officer (PW-
1)-except the statement made u/s. 67 of the N.D.P.S. Act by respondent
no.1, there is no other material to substantiate the case against the said
respondent. Further, PW-1 i.e., Intelligence Officer did not state that the
bag containing the narcotic substance was opened in the presence of
panchas. Cross-examination of PW-9 clearly reveals that he does not agree
to the contents of the panchnama with respect to the fact that the search
and inspection of the baggage took place in his presence. His signature
obtained on the panchnama were not voluntarily put, which is apparent
from the following statements made by PW-9 during the cross-
examination. Entire case of the prosecution hinges on the alleged recovery
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of the narcotic substance from respondent no.1 but, this very fact is not
proved beyond reasonable doubt as independent witnesses PW-8 and PW-9
have portrayed a different story as to the recovery and seizure. In facts and
circumstances of this case exclusive reliance on the statement made by
respondent no.1would neither be prudent nor safe. Therefore, statement of
the official witness PW-1 cannot be the sole basis for convicting
respondent no.1. Therefore, High Court had rightly acquitted respondent
no.1. Impugned judgment and order confirmed. Appeal dismissed.

Sr. No.8 The judgment of the Hon'ble Bombay High Court in case of
Dilkush G. Sinai Vs. State of Goa, in Criminal Appeal No.28 of 1994
decided on 13.07.1995,wherein in paras-7 & 15 it is held as under:

Para.7:- P. W. 3 PSI Kiran Poduval was also the Investigating Officer.
The said officer during the course of his testimony before the learned
Special Judge in terms admitted as under:

"I told the panchas to conduct the search of the accused to be on the
safer side. What I mean by saying to be on the safe side is that it
will be better if the search is conducted by the independent person
by panchas, this is what we were taught in the police training
school."

The said witness further stated during the course of his testimony as
under:-

"In all my cases where I am the [.O. wherever personal search is
taken of the suspect/accused I instructed the panchas to conduct the
search, if I am not mistaken."

Witness Sanjay Gauntankar i.e. the panch witness (P.W. 2) has admitted in
his evidence as under :-

"I first searched his lower portion of the body of the accused and
thereafter the upper portion."

Again:

"We both the panchas have carried out the personal search of the
accused. It was not done by Shri K. G. Desai Head Constable or H.
C. Gawas. It was I who removed the contraband drugs from the pant
pocket's front portion of the accused. It was the PSI Poduval who
instructed us to conduct the personal search of the accused near the
Chapel or any other place."

It must be stated in the passing that the said witness Sanjay Gauntankar
had given a totally different version on this aspect of the case during
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the course of his examination-in-chief. The said witness had at that time
stated as under:-

"Then the personal search of the accused was being conducted by the
head constables Desai and Gawas in the presence of PSI Poduval."

In view of the above material on record, we have no hesitation in reaching
the conclusion in light of the evidence of P. W. 3 that the search of the
person of the accused was conducted by the panch witnesses and not by P.
W. 3. In view of the above referred evidence, it is not correct to contend
that the said search was conducted by P. W. 3 merely with the assistance
of panchas. We must read the evidence as it stands. It is not open to the
Court to misread the evidence.

Para. 15:- We have, therefore, no hesitation in upholding the submission
of the learned Counsel for appellant on this aspect of the case. We hold
that the search effected by the panch witness was illegal. We hold that the
said search was effected by a person unauthorised to effect the search
under the law. We hold that the trial of the accused was vitiated as a result
of the said unauthorised illegal search. It must be stated in the passing that
on this aspect of the case the learned Counsel for the appellant also relied
on the observations made by the Division Bench of this Court in the case
of Ramchandra Totaram Khatri and another vs. The State, reported in AIR
1956 Bom. 287. In this case, it was held by the Court that merely because
the police took the panchas with themselves before the raid, the panchas do
not become members of the raiding party and cannot be looked upon as
partisan witnesses. It was held that the police took the panchas with
themselves so that they could watch what happens. The panchas are not
interested in what happens nor are they parties to the trap. It was held that
the panchas were taken by the police along with themselves while
conducting the search so that the search was conducted in presence of
independent and respectable persons. It is obvious from this case also that
it was very wrong on the part of the PW-3 to abdicate his function to
conduct the search and instruct the panch witnesses to effect the search of
the person of the accused. The P.W. 3 might have committed a bona fide
error but the legal consequences of such error is fatal for the prosecution
case. It shall be for the Inspector, General of Police to issue a circular to
all the police officers concerned informing them that the search should be
conducted only by the officer duly authorised under the Act and not by an
outsider, not even a Panch or any other independent person.

Sr. No.9 The judgment of the Hon'ble Supreme Court of India in case
of Mohammed Khalid and Another Vs. The State of Telangana, reported in
2024 SAR (Cri) 420, in Criminal Appeal Nos.1610-1611 of 2023 decided
on 01.03.2024, wherein held on this subject as under :
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In fact, possibility of three samples being sent to FSL stands negated by
the fact that the Seizure Officer handed over one of the three collected
samples to the accused. FSL report also does not disclose about the panch
chits and seals and signature of the accused on samples. No proceedings
under Section 52A of NDPS Act were undertaken by the Investigating
Officer PW-5. FSL report, therefore, held nothing but a waste paper and
unworthy of being read in evidence. Conviction set aside.

Also, it is trite law that confession of an accused recorded by a Police
Officer is not admissible in evidence as the same is hit by Section 25 of the
Evidence Act. Prosecution, therefore, miserably failed to prove that
charges against the accused. Conviction , therefore, set aside.

Sr. No. 10 The judgment of the Hon'ble Patna High Court in case of
Bigau Gond Vs. State of Bihar, reported in 2011(0) AIJEL-PT 1731268, in
Criminal Appeal No.4 of 2009 decided on 04.05.2011,wherein held on this
subject as under:

"Magistrate"-Section 3(1) of Cr.P.C., 1973 r/w Section 2(xxix) of NDPS
Act, 1985. Word 'Magistrate' which appears anywhere in the NDPS Act,
specially in Section 50 has always to be referred to as 'Judicial Magistrate'.
Land Reforms Deputy Collector (LRDC) can never be said to be a Judicial
Magistrate.

Sr. No. 11 The judgment of the Hon'ble Supreme Court of India in case
of Bothilal Vs. The Intelligence Officer Narcotic Control Bureau, reported
in 2023 SAR (Cri) 725, in Criminal Appeal No0.451 of 2011 decided on
26.04.2023, wherein held on this subject as under:

Confessional statement made to empowered officer. Inadmissible in
evidence in view of bar under section 25 of Evidence Act.

Non examination of independent witnesses. Effect of . No explanation for
non-examination of two independent material witnesses. Hence, their
statements not admissible in evidence.

Narcotic Drugs and Psychotropic Substances Act, 1985. Sec.52A. Disposal
of Seized Narcotics. Non-compliance of Procedure. Process of drawing of
samples has to be in the presence and under the supervision of the
Magistrate and the entire exercise has to be certified by him to be correct.
In the present case, act of drawing samples by Intelligence Officer from all
the packets at the time of seizure was not in conformity with what is held
by Supreme Court in Union of India v. Mohanlal & Anr. 2016 SAR
Online (SC) 445 case. This creates a serious doubt about prosecution's case
that substance recovered was contraband.
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Sr. No. 12 The judgment of the Hon'ble Orissa High Court in case of
State of Odisha Vs. Registrar General, Orissa High Court, reported in
2022(2) Drugs Cases (Narcotics) 847, wherein held on this subject as
under:
Narcotic Drugs & Psychotropic Substances Act, 1985. Section 52-A(2),
(3), (4), 36-A. Disposal of seized narcotic drugs & psychotropic
substances: Under Section 52-A(2) read with (3) power in regard to
preparation of inventory & allowing applications for disposal of seized
narcotic drugs which is vested on Magistrate, cannot be interpreted to be
exercised by Special Court constituted under section 36 of Act of 1985:
Directions issued to speed up the process under section 52-A (2) to (4) of
Act of 1985: There is no scope for invoking 'mischief rule' to read the word
'Magistrate' in said provision as 'Special Court'. Order accordingly.

Sr. No. 13 The judgment of the Hon'ble Karnataka High Court in case of
R. Mayilvahanam Pillai and Rajesh Salecha Vs. Intelligence Officer,
Narcotic Control Bureau and Intelligence Officer, Narcotic Control
Bureau Vs. Mohsin Khan @ Mohsin Chacha, reported in 2008 Cril.J 4425,
wherein in paras-57 & 58 it is held as under :

Para 57:- In the absence of written information given by the informant
being placed on record and PW 1 admitting in his evidence that Ex. P1 is
not the information that he received, it cannot be said that the prosecution
has proved one of the mandatory requirements of Section 42 of the Act, in
as much as the information received by, PW-1 from the informant though
said to have been reduced to writing and signed by the informant has not
been placed on record. Secondly, even if it is considered for argument sales
that PW-1 did receive the information from the informant and that it was
signed by the informant, nothing prevented PW-1 from mentioning about
the said information in Ex. P1. The contents of Ex. P1 therefore will have
be referred to in this regard and they are as under:-

In Formation Report u/s. 42 of NDPS Act, 1985

One Mayil, residing at 110-A, Appurao Garden Shenoynagar, Chennai-30,
having a Cherry Red colour Maruthi Car bearing Registration No.TN-02-
E-8317/25-6-99 procure about 5 kgs of Heroin from one Rajesh of
Bangalore. One Siva of Thanjoor staying in a room at Renuka Lodge near
Abinaya Theatre will be arranging for procuring the Heroin. Mayil will be
transporting the Heorin to Chennai by concealing it in this above-
mentioned Maruthi Car. I request that necessary action may please be
taken to apprehend the above said persons at Bangalore, which may result
in secure (sic) of Heroin, kindly take immediate action I may required
identity for the information.
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Para 58: Therefore in the light of the aforesaid contents of Ex.P1, the
testimony of PW-1 even if it is accepted in toto, as regards Ex.P1 is
concerned, it cannot be said that the prosecution has proved beyond all
reasonable doubt that information was received by PW-1, the information
was taken down in writing. Secondly, the requirement of Sub section 2 of
Section 42 that the information which was taken down in writing has to be
forwarded to the official superior within 72 hours also cannot be said to
have been proved in the instant case. Moreover, the time framed of 72
hours was not there in the earlier Sub-section 2 prior to the amendment and
the requirement at that relevant period was the report to be submitted
"forthwith". Thus from the evidence of PW-1 itself, it has been established
that the mandatory requirements of Section 42 of the N.D.P.S. Act have not
been complied and the consequence of the same is that it vitiates the entire
proceedings that ensued thereafter in view of the law laid down by the
Apex Court in the aforementioned decisions. The learned trial Judge was
therefore in error in holding that Section 42 of the Act will not be
applicable nor Section 41 but that Section 43 applies to the case on hand.
The said finding as such therefore cannot be sustained in law.

Sr. No. 14 The judgment of the Hon'ble Supreme Court of India in case
of Boota Singh & Ors. Vs. State of Haryana, reported in 2021(1) Drug
Cases (Narcotics) 146, in Criminal Appeal No0.421 of 2021 decided on
16.04.2021, wherein in para-12 it is held as under :

Para 12:- The evidence in the present case clearly shows that the vehicle
was not a public conveyance but was a vehicle belonging to accused
Gurdeep Singh. The Registration Certificate of the vehicle, which has been
placed on record also does not indicate it to be a Public Transport Vehicle.
The explanation to Section 43 shows that a private vehicle would not come
within the expression "public place” as explained in Section 43 of the
NDPS Act. On the strength of the decision of this Court in Jagraj Singh
alias Hansa (2016) 11 SCC 687, the relevant provision would not be
Section 43 of the NDPS Act but the case would come under Section 42 of
the NDPS Act.

Sr. No. 15 The judgment of the Hon'ble Gauhati High Court in case of
Md. Sahidur Rahman Vs. State of Assam and Another, reported in 2019
Cri.L.J.(NOC)18(Gau.), in Criminal Appeal No0.326 of 2015 decided on
11.05.2018 wherein held on this subject as under:

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Ss. 20(b)
(ii)(c), 42(2). Illegal possession of ganja. Search and seizure.
Authorization. Raiding party allegedly receiving prior secret information
about accused carrying ganja in his vehicle. Raiding officer found to have
recorded secret information in general diary. No material on record to
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prove that copy of secret information even sent to Superior Officer. Failure
of raiding party to strictly adhere to provisions of S.42, while conducting
search and seizure. Vitiates search and seizure. Accused entitled for
acquittal.

Sr. No. 16 The judgment of the Hon'ble Supreme Court of India in case
of State of Rajasthan Vs. Jag Raj Singh alias Hansa, reported in 2016 Cri.
L. J. 3336, in Criminal Appeal No.1233 of 2006 decided on 29.06.2016,
wherein held on this subject as under:

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), S. 42(1).
Search and seizure. Information taken down by officer in writing under
S.42(1). Copy of information sent to his immediate superior. Was not as
per information recorded by officer but is separate memo prepared of their
own. There was breach of S.42(2). Acquittal, proper.

Sr. No. 17 The judgment of the Hon'ble Gujarat High Court in case of
State of Gujarat Vs. Gyansingh Kalyansingh Jhat, in Criminal Appeal
No.1184 of 2005 decided on 05.07.2016, wherein in para-11 it is held as
under :

Para 11:  On overall analysis of the evidence on record, once the raid
was carried out at the place of incident and the person was found to be in
suspicious condition and raiding party was consisting of an officer in the
rank of Police Inspector in that view of the matter, the investigation could
not have been handed over to Police Sub Inspector who is below the rank
of the Police Inspector who was member of raiding party. Once the raid
was carried out consisting of Police Inspector who had seized contraband
article (ganja), in that case if the investigation is handed over to his
subordinate, then naturally the subordinate officer would try to carry out
the investigation in order to prove the case of the raiding party and the
entire investigation gets tainted. Not only that, but as per the say of the
complainant and from the evidence emerging out from the panchnama of
the scene of offence, the entire sealing procedure alleged to have been
carried out at the place where the respondent accused had been
apprehended and searched in person, where as the investigating officer has
admitted that the muddamal was sealed in the police station. In that view
of the matter, the entire seizure and sealing procedure becomes doubtful.
So far as the compliance of Section 50 of the NDPS Act is concerned, the
learned trial Court has recorded that the raiding party was duty bound to
carry out the search in the presence of Gazetted Officer or Magistrate but it
has not been done so far while carrying out the personal search of the
present respondent. Consequently therefore, the search is also tainted for
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non-compliance of mandatory requirement of Section 50 of the NDPS,
Act.

Sr. No. 18 The judgment of the Hon'ble Supreme Court of India in case
of Ashok Kumar Sharma Vs. State of Rajasthan, reported in 2013(1) Drugs
Cases (Narcotics) 15, in Criminal Appeal No.817 of 2008 decided on
09.01.2013, wherein held on this subject as under:

NDPS Act, 1985. Section 50. Scope of. Whether the empowered officer,
acting under Section 50 is legally obliged to apprise the accused of his
right to be searched before a Gazetted Officer or a Magistrate and whether
such a procedure is mandatory under the provisions of the NDPS Act. Held
yes. There is an obligation mandatory on the part of the authorised officer
to make the accused aware of the existence of his right to be searched
before a Gazetted Officer or a Magistrate, if so required by him and this
mandatory provision requires strict compliance. Only if the suspect does
not choose to exercise the right in spite of apprising him of his right, the
empowered officer could conduct the search on the body of the person.
Non compliance of this mandatory procedure has vitiated the entire
proceedings initiated against the accused-appellant. Appeal allowed.

Sr. No. 19 The judgment of the Hon'ble Supreme Court of India in case
of Narcotics Central Bureau Vs. Sukh Dev Raj Sodhi, reported in 2011(2)
Crimes 311 (SC), in Criminal Appeal No.1079 of 2002 decided on
20.05.2011, wherein held on this subject as under:

Narcotic Drugs and Psychotropic Substances Act, 1985. Section 50-
Provisions of Section 50 are mandatory. Must be constructed very strictly.

Sr. No. 20 The judgment of the Hon'ble Supreme Court of India in case
of Arif Khan @ Agha Khan Vs. State of Uttarakhand, reported in 2018(0)
AIJEL-SC-62201, in Criminal Appeal No0.273 of 2007 decided on
27.04.2018, wherein held on this subject as under:

Narcotic Drugs and Psychotropic Substances Act, 1985. S.20, 50. Search
and seizure. Recovery of 2.5 kg. charas from the person of appellant.
Appeal against conviction. Non-compliance of mandatory procedure. Held,
appellant was not produced before any Magistrate or Gazetted Officer.
Search and recovery of the contraband "Charas" was not made from
appellant in the presence of any Magistrate or Gazetted Officer. None of
the police officials of the raiding party, who recovered the contraband
"Charas" from him, was the Gazetted Officer and nor they could be and,
therefore, they were not empowered to make search and recovery from
appellant of the contraband "Charas" as provided u/s. 50 of the NDPS Act
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except in the presence of either a Magistrate or a Gazetted Officer.
Further, in order to make the search and recovery of the contraband articles
from the body of the suspect, the search and recovery has to be in
conformity with the requirements of S. 50 of the NDPS Act. Thus,
prosecution was not able to prove that the search and recovery of the
contraband (Charas) made from appellant was in accordance with the
procedure prescribed u/s. 50 of the NDPS Act. Since the non-compliance
of the mandatory procedure prescribed u/s. 50 of the NDPS Act is fatal to
the prosecution case and prosecution failed to prove the compliance as
required in law, appellant is entitled to claim its benefit to seek his
acquittal. Appellant acquitted from all charges. Appeal allowed.

Sr. No. 21 The judgment of the Hon'ble Supreme Court of India in case
of State of Rajasthan Vs. Parmanand & Anr., reported in 2014 SAR

(Criminal) 432, in Criminal Appeal No.78 of 2005 decided on 28.02.2014,
wherein held on this subject as under:

Narcotic Drugs and Psychotropic Substances Act, 1985-Sec.50. Search and
seizure. Right of accused to be searched before a nearest gazetted officer
or before a nearest Magistrate. Joint communication of such a right to the
accused would frustrate the very purport of Sec. 50. Communication of
said right to the person who is about to be searched is not an empty
formality but it has a purpose. Most of the offences under the Act carry
stringent punishment. Therefor, the prescribed procedure has to be
meticulously followed. These are minimum safeguards available to an
accused against the possibility of false involvement. Communication of
this right has to be clear, unambiguous and individual. Accused must be
made aware of the existence of such a right. This right would be of little
significant if the beneficiary thereof is not able to exercise it for want of
knowledge about its existence. A joint communication of right may not be
clear or unequivocal. It may create confusion and may result in diluting the
right.

Narcotic Drugs and Psychotropic Substances Act, 1985-Sec.50. Search and
seizure. Independent nearest Magistrate or nearest gazetted officer. Does
not include the officer of raiding party.

Narcotic Drugs and Psychotropic Substances Act, 1985-Sec.8 read with 18
and 8 read with 29 and Sec.50. Carrying contraband. Acquittal of accused
by High Court. Validity. Respondents accused allegedly found in
possession of 9 kg 600 gms of opium. Right of accused to be searched
before a nearest gazetted officer or before a nearest Magistrate has not
been properly communicated to respondents. Alleged officers in whose
presence the search was conducted were members of raiding party i.e. they
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were not independent officers. There were clear breach of provisions of
Sec. 50 and 50(1) of the Act which vitiated the search and seizure.
Conviction of respondent was therefore illegal. Respondent have rightly
been acquitted by High Court.

Sr. No. 22 The judgment of the Hon'ble Gujarat High Court in case of
Sohanlal Kasiram Brahmin and Anr. Vs. State of Gujarat and Anr.,
reported in 2007 (1) EFR 525, in Criminal Appeal No.291 of 2002 decided
on 06.10.2006, wherein held on this subject as under:

All samples must be drawn and sealed in the presence of the accused,
panchnama witnesses and seizing officer and all of them shall be required
to put their signature on each sample. The official seal of the seizing
officer should also be affixed. If the person from whose possession the
drugs have been recovered, wants to put his own seal on the sample, the
same may be allowed on both the original and duplicate of each sample.
The sample is duplicate should be kept in heat sealed plastic bags. The
plastic bags should be kept in a paper envelope and properly sealed. Such
sealed envelope should be marked as original and duplicate.

Narcotic Drugs and Psychotropic Substances Act, 1985, Section 17 read
with 29. Panch witnesses denied the fact of recovery of muddamal as well
as sealing procedure. Other panch witness not examined. Sealing
procedure is found to be defective and possibility of tempering with
muddamal cannot be ruled out. There is contradiction with regard to seal.
Appeal allowed.

Sr. No. 23 The judgment of the Hon'ble Himachal Pradesh High Court in
case of Pawan Kumar Vs. State of Himachal Pradesh, reported in 2015(1)
Drugs Cases (Narcotics) 450, in Criminal Appeal No0.178 of 2012
alongwith Criminal Appeal No.263 of 2012 decided on 16.03.2015,
wherein held on this subject as under:

Charas. Recovery of. From the joint possession of the accused. Conviction
under Section 20 and 29 of the NDPS Act. In challenge. The accused
persons were charged for conspiring with each other and being in joint and
conscious possession of charas weighing 19.300 kg being transported in
vehicle. NCB form was not filled in accordance with law. No explanation
where the sample remained for 11 hours before being deposited in the
malkhana. No cogent and convincing explanation given why the case
property was put into 2 bags though throughout proceedings there was
only one poly gunny bag, which was sent up to FSL, Junga. The trial Court
acquitted four accused and convicted only one accused, thus, in case they
all were charged and tried for offence under Section 29 of the Act for
abetting and entering into conspiracy, all of them should have been
acquitted. Conviction order set aside. Acquittal on benefit of doubt.
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Sr. No. 24 The judgment of the Hon'ble Delhi High Court in case of Eze
Val Okeke @ Val Eze Vs. Narcotic Control Bureau, reported in 2005(1)
Crimes 573, in Criminal Appeal No0.720 of 2003 decided on 15.12.2004,
wherein held on this subject as under:
Prosecution is under obligation to prove that sample delivered of CFSL
was in same condition and there was no possibility of tampering with it.

Sr. No. 25 The judgment of the Hon'ble Delhi High Court in case of
Custom Vs. Jorawar Singh Mundy, reported in 2013(2) Drugs Cases
(Narcotics) 164, in Criminal Appeal No.14 of 2013 decided on 29.01.2013,
wherein held on this subject as under:

NDPS Act, 1985. Section 21(C) and 23 read with sections 28 and 29.
Acquittal of the charges under. Acquittal of the respondent on three count
viz. non-compliance of Section 50 of the NDPS Act, possession of alleged
contraband being not in a conscious possession and that the case property
was not secured properly by the prosecution. The most material aspect is
whether the prosecution has been able to prove that the contraband
recovered was kept in a safe custody and the same was not tampered with.
The case property was not secured properly and without tampering with
the seals on the paper slip the case property could be removed from the
cloth pulanda after opening the stitches. In a case of recovery of narcotic
drug it is the paramount duty of the prosecution to prove beyond
reasonable doubt that the case property allegedly recovered from the
accused was kept in safe custody and no tampering was done therewith.
Where the case property can easily be removed without tampering with the
seals, the sacrosanct onus cast on the prosecution has not been discharged.
Thus the learned Trial Court committed no error in coming to the
conclusion that the case property had not been secured properly. Once the
Investigating Officer was satisfied that the respondent was not in the
conscious possession of the contraband he ought to have made
investigations. In view of the deficiencies in the investigation carried out,
Court does not find it fit to convict the Respondent even for the possession
of 81.1 grams of morphine. The learned Trial Court rightly did not raise
the presumption under Sections 35 and 54 of the NDPS Act in view of the
fact that the prosecution has failed to discharge its initial burden where
after the presumption could be raised against the Respondent. The
impugned judgment cannot be said to be suffering from perversity or gross
illegality and the view taken by the learned Additional Sessions Judge is a
plausible view and hence calls for no interference.

Sr. No. 26 The judgment of the Hon'ble Supreme Court of India in case
of Rajesh Jagdamba Avashti Vs. State of Goa, reported in 2005(1) EFR 1,

in Criminal Appeal No.1148 of 1999 decided on 03.11.2004, wherein held
on this subject as under:
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Narcotic Drugs and Psychotropic Substances Act, 1985, Section 20(b) (iii).
Police apprehended and recovered charas. 100 gm. from one foot and 115
gms. from another foot. Charge was framed against appellant under
Section 20(b) (ii) for having been found in possession of 180.70 gms of
charas. Weight of the substance sealed in two envelopes was found to be
different from the weight of the substance received by the laboratory.
Appellant could be held guilty for unauthorised possession of 98.16 gm of
charas found in envelope 'A’" if not for the total quantity of 180.70 gms as
charged. PW 2, the panch witness appears to be a stock witness. The other
panch witness has not been examined. Conviction set aside. Appeal
allowed.

Sr. No. 27 The judgment of the Hon'ble Gujarat High Court in case of
Navinkumar Alias Shambhuprasad Alias Bapji Chimanlal Vyas Vs. State of
Gujarat, reported in (2006) 4 GLR 3022, in Criminal Appeal No.456 of
2000 decided on 26.12.2005, wherein in paras-7 & 8 it is held as under :

Para. 7:- The prosecution case is that Mr. D.J.Vaghela, PSI, R.R.Cell,
Gandhinagar Range, Gandhinagar, had raided house of the appellant,
which resulted into find of poppy straw, prepared opium, poppy husk,
psychotropic substances etc. Mr. Vaghela is neither a Gazetted Officer, nor
empowered officer under Section 41(2) of the Act. Therefore, the
provisions of Section 42 of the Act would apply to the facts of the case.
There is no manner of doubt that it was his duty to comply with the
provisions of Section 42 of the Act. The evidence on record shows that he
had reduced the information received by him into writing, which is quite
evident from the contents of Exh.27. However, the record does not show
that he had forwarded the report contemplated by Section 42(2) of the Act
to his immediate official superior. In fact, in Para-20 of his deposition,
P.S.I. Mr. Vaghela has, in terms, admitted that except reducing the
information into writing by making an entry in the Station Diary, he had
not informed any officer of his department about the receipt of the
information. Mr. K.T. Dave, learned A.P.P. for the State, could not satisfy
the Court that the report as envisaged under Section 42(2) of the Act was
forwarded by PSI Mr. D.J.Vaghela to his immediate official superior. Thus,
there is no manner of doubt that mandatory provisions of Section 42(2) of
the Act were not complied with. By catena of decisions of the Apex
Court, it is well settled that non-compliance of the provisions of Section
42(2) of the Act would entitle accused to acquittal because of inbuilt
prejudice resulting from non-compliance of the said provisions. Therefore,
instant appeal deserves to be accepted on this short ground.

Para. 8:- However, the record further shows that the muddamal samples
were not properly sealed as required by law. The testimony of PSI Mr.
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D.J.Vaghela read with other evidence produced on record of the case,
would indicate that slips bearing signatures were not affixed on any of the
muddamal samples at all, but, were kept loose and the original slips
bearing signatures of panch-witnesses have been produced on record of the
case at Exhs.34 to 37. The correct procedure of sealing muddamal is
enumerated by three decisions of this Court, namely: (1) Chandrakant
Nagindas Modi v. State of Gujarat 1989(1) F.A.C.153; (2) Unreported
decision dated August 17, 2001 rendered by the Division Bench
comprising B.C. Patel (as he then was) & A.L. Dave, JJ., in Criminal
Appeal No0.323 of 1996 filed by Jitendra alia Sanjaykumar Surykant Desai
against State of Gujarat, and (3) decision dated May 7, 2002 rendered by
the Division Bench comprising Kshitij R. Vyas & Ravi Tripathi, JJ in
Criminal Appeal No. 287 of 1999 filed by Ganpatram Punmaram Vishnoi
against State of Gujarat. As per law laid down by this Court, the slips
bearing signatures of the panch-witnesses should be affixed on samples
and thereafter seals should be applied so that if any attempt is made to
tamper with the sample, the slips affixed would get torn. On reappreciation
of evidence, this Court is satisfied that correct and fool-proof procedure of
sealing was not resorted to by Mr. Vaghela and possibility of tampering
with muddamals was not ruled out at all. This deficiency will have to be
evaluated in the light of other discrepancies brought on record of the
case. The case of the prosecution is that samples of 250 grams of ganja,
250 grams of poppy husk, 20 grams of charas, 649 tablets of madhu-
munakka containing psychotropic substance were sent to F.S.L. for
detailed analysis. The report of analysis indicates that sample of ganja
was weighing 225 grams instead of 250 grams, whereas sample of poppy-
husk was weighing 236 grams instead of 250 grams and sample of charas
was weighing 17.5 grams instead of 20 grams and 653 muddamal tablets,
having psychotropic substance, were received by F.S.L. for analysis
instead of the fact that total number of tablets seized was 649. This
discrepancy is not explained by any of the witnesses examined by the
prosecution. This discrepancy has to be viewed in the light of the
defective procedure adopted by P.S.I. Mr. Vaghela at the time of sealing
muddamal articles. Therefore, it is not satisfactorily explained by the
prosecution that the muddamal samples were sealed in such a manner so as
to rule out tampering of the same before it reached F.S.L. On this ground
also, the appellant is entitled to get benefit of reasonable doubt. On review
of evidence led before the trial Court, this Court is of the opinion that it is
difficult to sustain conviction of the appellant and the appeal will have to
be allowed.

For the foregoing reasons, the appeal succeeds. Judgment dated
January 19, 2000 rendered by the learned Special Judge & Additional
Sessions Judge, Mehsana Camp at Patan, in Special N.D.P.S. Case No. 2
of 1999 convicting the appellant for commission of offences punishable
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under Sections 15, 20, 21 & 22 of the N.D.P.S. Act, 1985 and sentencing
him to R.I. for ten years and fine of Rs. 1 Lakh, in default, S.I. for three
years, for commission of each offence, is hereby set aside. Instead, the
appellant is acquitted. The respondent is directed to release the appellant
from jail forthwith unless his presence in jail is needed with reference to
any other case. The muddamal be disposed of in terms of directions
given by the learned Judge in the impugned judgment.

Sr. No. 28 The judgment of the Hon'ble Supreme Court of India in case
of State of Himachal Pradesh Vs. Nirmal Kaur @ Nimmo and others,
reported in 2023(1) Drug Cases (Narcotics) 121, in Criminal Appeal
No0.956 of 2012 decided on 20.10.2022, wherein in para-91 it is held as
under :

Para.91:- In the result, we hold that, once a Chemical Examiner
establishes that the seized ‘poppy straw’indicates a positive test for the
contents of ‘morphine’ and ‘meconic acid’, it is sufficient to establish that
it is covered by sub- clause (a) of Clause (xvii) of Section 2 of the 1985
Act and no further test would be necessary for establishing that the seized
material is a part of ‘papaver somniferum L’. In other words, once it is
established that the seized ‘poppy straw’ tests positive for the contents of
‘morphine’ and ‘meconic acid’, no other test would be necessary for
bringing home the guilt of the accused under the provisions of Section 15
of the 1985 Act.

Sr. No. 29 The judgment of the Hon'ble Supreme Court of India in case
of Mohinder Singh Vs. State of Punjab, reported in 2018(0) AIJEL-SC
62634, in Criminal Appeal No0.2182 of 2010 decided on 14.08.2018,
wherein held on this subject as under:

Narcotic Drugs and Psychotropic Substances Act, 1985-S.50. Recovery of
contraband. Non-compliance of S.50. Appellant was carrying contraband
about seven Kilos of "opium" in bag which he was carrying in scooter.
Held, carrying the contraband in scooter/bag cannot be said to be 'by the
person' necessitating compliance of S.50 of the NDPS Act for personal
search.

Narcotic Drugs and Psychotropic Substances Act, 1985- S.18. Possession
of contraband. Order of acquittal passed by Special Judge reversed by
High Court. Validity. Non production of contraband before Court. Effect
of. Held, for proving offence under NDPS Act, it is necessary for
prosecution to establish that quantity of contraband goods allegedly seized
from possession of accused and best evidence would be court records as to
production of contraband before Magistrate and deposit of same before
Malkhan or document showing destruction of contraband. The High Court
appears to have gone by oral evidence of PW-2 and 3 that contraband
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allegedly seized from accused was produced before Magistrate. When Trial
Court which is in possession of case records recorded a finding that there
is no order of Magistrate showing production of contraband before the
Court and acquitted accused on that basis, the High Court ought not to
have interfered with said order of acquittal. Conviction of appellant u/s. 18
of NDPS Act and sentence of imprisonment set aside. Appeal allowed.

Sr. No. 30 The judgment of the Hon'ble Uttarakhand High Court in case
of Dayal Singh Burha alias Guddu Vs. State of Uttarakhand, reported in
2013(2) EFR 497, in Criminal Appeal No0.92 of 2009 decided on
01.05.2013, wherein held on this subject as under:

Narcotic Drugs and Psychotropic Substances Act, 1985, Section 20 and 52-
A(1)-Criminal Procedure Code, 1973, Section 374(2). Recovery of ___
Kgs of charas from accused/appellant. Conviction and sentence. Appeal.
Legality. In instance case, sample found drawn by person not authorised by
Act, also seized material remained with same person who seized
contraband and not with person mentioned in sub-section (1) of Section
52-A of Act or with Magistrate immediately after same was seized,
therefore, no acceptable evidence of weight of seized article accordingly
conviction of appellant under Section 20 not sustained. Impugned
judgment of trial Court set aside. Appellant to be set free at liberty on
condition as stipulated. Appeal allowed.

Sr. No. 31 The judgment of the Hon'ble Himachal Pradesh High Court in
case of Sanjiv Kumar Vs. State of Himachal Pradesh, reported in 2016(1)
Drugs Cases (Narcotics) 604, in Criminal Appeal No.525 of 2015 decided
on 04.01.2016, wherein held on this subject as under:

Conviction/sentence-of the appellant-accused of the offence under section
15 of NDPS Act, 1985- is challenged. Recovery of huge quantity of poppy
straw. The truck being driven by the accused was checked and eight plastic
white coloured bags which were tied were recovered from which five bags
were found containing 29.500 kg poppy straw each, one bag was found
containing 25 kg and another bag was found containing 27.500 grams and
last bag was found containing 26 kg poppy straw. There is no entry when
the case property was taken out from the malkhana and produced in the
Court, there is no DDR recorded when the case property was produced
before the trial Court. Similarly there is no entry when the case property
after production in the trial Court was re-deposited in the malkhana
register. There is no doubt whether the case property which was produced
in the Court was the same which was recovered from the accused and sent
to FSL, Junga in the absence of any corresponding entries made at the time
of taking it and re-deposit in the malkhana register or it was case property
of some other case. The nabbing of the accused, recovery and sealing
proceedings in the case are doubtful. The prosecution failed to prove the
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case against the accused beyond reasonable doubt for the commission of
offence under Section 15 of the N. D. & P. S., Act. Impugned judgment of
conviction and sentence set aside. Acquittal.

Sr. No. 32 The judgment of the Hon'ble Supreme Court of India in case
of Gangadhar alias Gangaram Vs. State of Madhya Pradesh, reported in
2020(2) Drugs Cases (Narcotics) 760, in Criminal Appeal No.504 of 2020
decided on 05.08.2020, wherein held on this subject as under:

Reverse burden of proof. The presumption against the accused of
culpability under Section 35, and under Section 54 of the Act to explain
possession satisfactorily, are rebuttable. The presumptive provision with
reverse burden of proof, does not sanction conviction on basis of
preponderance of probability. Section 35(2) provides that a fact can be said
to have been proved if it is established beyond reasonable doubt and not on
preponderance of probability.

Sr. No.33 The judgment of the Hon'ble Gujarat High Court in case of
Afshanaben W/o. Salimbhai Kayda Vs. State of Gujarat, in Criminal Misc.
Application No.02 of 2024 in R/Criminal Appeal No.2186 of 2023 decided
on 14.10.2024, wherein in paras-21 & 22 it is held as under :

Para. 21: Recently, Supreme Court in the case of Mangilal Vs. The
State of Madhya Pradesh 2023 LiveLaw (SC) 549, while dealing with the
non-compliance of sub-section 2, 3 and 4 of Section 52(A), has observed
that, when there is a non-compliance of the said provision and the
certification of the Magistrate is lacking any inventory, photography or list
of samples would not constitute primary evidence and reason behind this
provision is to inject fair play in the process of investigation. Subsequent
to this judgment, the Supreme Court in the case of Yusuf @ Asif vs. State
2023 LiveLaw (SC) 890, in the identical situation after referring the case
of Mohanlal(supra), held and observed that, where the samples of seized
contraband are not drawn in presence of the Magistrate and the inventory
of the seized contraband is not certified by the Magistrate, the seized
contraband and the samples drawn therefrom would not be a valid piece of
primary evidence in the trial and once there is no primary evidence
available, the trial as a whole stands vitiated. Thereafter, the Apex Court in
another matter namely Mohammed Khalid and Anr. Vs. The State of
Telangana (Criminal Appeal No0.1610 of 2023)(Coram: Hon'ble Justice B.
R. Gavai and Hon'ble Justice Sandip Mehta) vide its order dated
01.03.2024 on the issue of drawing sample in the presence of Magistrate
and certificate thereof has concluded that if the proceedings under 52(A)
are not undertaken for preparing an inventory and obtaining samples in
presence of Judicial Magistrate, the FSL Report is nothing but a waste
paper and cannot be read in evidence.
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Para. 22: In light of the law laid down by the Apex Court in its
judgments as referred above and applying the same to the facts of present
case, we are of the prima-facie opinion that, in the facts of present case, the
investigating agency did not have drawn samples from the seized
substances in the presence of Judicial Magistrate and there is no material
on record to prove that, the Magistrate had certified the inventory of the
substance seized or of the list of samples as referred by the trial court. The
attempt was made by the State to show that, the compliance was done by
the investigating agency. On perusal of the contents of affidavit filed by the
I. O., it emerges that, after two years of the raid, the process of disposal of
the seized contraband was undertaken and that too, with the aid of
Executive Magistrate. Thus, as discussed above, the prosecution failed to
point out that there was a compliance of sub-section 2, 3 and 4 of 52(A). In
the circumstances, we are of the considered opinion that, the compliance of
the provisions as referred are mandatory and any deviation therefrom
would vitiate the trial.

Sr. No.34 The judgment of the Hon'ble Gujarat High Court in case of
Bipin Bihari Vanmadi Bahera Vs. State of Gujarat, in Criminal Misc.
Application No.01 of 2024 in R/Criminal Appeal No.2468 of 2023 decided
on 14.10.2024, wherein in paras-18 & 19 it is held as under :

Para.18: Recently, Supreme Court in the case of Mangilal Vs. The
State of Madhya Pradesh 2023 LiveLaw (SC) 549, while dealing with the
non-compliance of sub-section (2), (3) and (4) of Section 52(A), has
observed that, when there is a non-compliance of the said provision and
the certification of the Magistrate is lacking any inventory, photography or
list of samples would not constitute primary evidence and reason behind
this provision is to inject fair play in the process of investigation.
Subsequent to this judgment, the Supreme Court in the case of Yusuf @
Asif vs. State 2023 LiveLaw (SC) 890, in the identical situation after
referring the case of Mohanlal(supra), held and observed that, where the
samples of seized contraband are not drawn in presence of the Magistrate
and the inventory of the seized contraband is not certified by the
Magistrate, the seized contraband and the samples drawn therefrom would
not be a valid piece of primary evidence in the trial and once there is no
primary evidence available, the trial as a whole stands vitiated. Thereafter,
the Apex Court in another matter namely Mohammed Khalid and Anr. Vs.
The State of Telangana (Criminal Appeal No.1610 of 2023)(Coram:
Hon'ble Justice B. R. Gavai and Hon'ble Justice Sandip Mehta) vide its
order dated 01.03.2024 on the issue of drawing sample in the presence of
Magistrate and certificate thereof has concluded that if the proceedings
under 52(A) are not undertaken for preparing an inventory and obtaining
samples in presence of Judicial Magistrate, the FSL Report is nothing but a
waste paper and cannot be read in evidence.
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Para.19: In light of the law laid down by the Apex Court in its judgments
as referred above and applying the same to the facts of present case, we are
of the prima-facie opinion that, in the facts of present case, the
investigating agency did not have drawn samples from the seized
substances in the presence of Judicial Magistrate and there is no material
on record to prove that, the Magistrate had certified the inventory of the
substance seized or of the list of samples as referred by the trial court.
Thus, as discussed above, the prosecution failed to point out that there was
a compliance of sub-section (2), (3) and (4) of 52(A). In the circumstances,
we are of the considered opinion that, the compliance of the provisions, as
referred, are mandatory and any deviation therefrom would vitiate the trial.
The content of Paragraphs 18 & 19 in this judgment is identical to
Paragraphs 21 and 22 of the judgment in Afshanaben W/o. Salimbhai
Kayda Vs. State of Gujarat, in Criminal Misc. Application No.02 of
2024 in R/Criminal Appeal No0.2186 of 2023, decided on 14.10.2024.

Sr. No. 35 The judgment of the Hon'ble Chhattisgarh High Court in case
of Bhupendra Singh alias Rana Vs. State of Chhattisgarh, reported in 2024
CRI.L.J. 2820, in Criminal Appeal No.718 of 2022 decided on 02.01.2024,
wherein held on this subject as under:

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Ss. 20(b)
(ii)(C), 52-A. Tllegal possession of contraband. Non-compliance of S.52-A.
Effect. Accused persons were allegedly found transporting 1075 kgs of
Ganja. Independent witnesses and witness of weighing had turned hostile.
No evidence to show that samples were drawn in presence of Magistrate
and list of samples drawn were certified by Magistrate. Drawing of
samples in presence of a Gazetted officer was not sufficient compliance of
mandate of S.52-A(2) of NDPS Act. No record to prove that Magistrate
had certified inventory of substance seized. I.O. stated that he had not
initiated proceedings with regard to S.52-A of NDPS Act. Non-compliance
of mandatory procedure prescribed under S.52-A of NDPS Act. Failure of
prosecution to prove its case beyond reasonable doubt. Conviction was set
aside. Moreover, since investigating agency had adopted lethargic
approach, directions issued to investigating agencies to strictly follow
mandatory procedure mentioned under NDPS Act.

Sr. No.36 The judgment of the Hon'ble Supreme Court of India in case
of Mangilal Vs. The State of Madhya Pradesh, reported in 2023 Supp.
SAR (Cri) 618, in Criminal Appeal No0.1651 of 2023 decided on
12.07.2023, wherein held on this subject as under:

A. Narcotic Drugs and Psychotropic Substances Act, 1985-Secs. 8(b),
15(c), 25, 27, 52 A and Evidence Act, 1872, Sec. 114(g). Possession of
contraband. Disposal of seized Narcotic Drugs and Psychotropic
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Substances. Non-compliance of Section 52A of NDPS. Adverse Inference.
No explanation either for non-production of the seized materials or the
manner in which they are disposed of. No order passed by the Magistrate
allowing the application, if any, filed under section 52A of the NDPS Act.
Serious doubt with respect to the seizure as the police officer himself had
deposed on the existence of the very same seized materials even before
the occurrence. Appellant acquitted by rendering the benefit of doubt.

B. Narcotic Drugs and Psychotropic Substances Act, 1985-Sec. 52A and
Evidence Act, 1872, Sec.114(g). Disposal of seized Narcotic Drugs and
Psychotropic Substances. Non-compliance of Section52A of NDPS.
Adverse Inference. Before any proposed disposal/destruction mandate of
Section 52A of the NDPS Act requires to be duly complied with starting
with an application to that effect. Court should be satisfied with such
compliance while deciding the case. Onus is entirely on the prosecution in
a given case to satisfy the Court when such an issue arises for
consideration. Production of seized materials is a factor to establish
seizure followed by recovery. Provisions of the NDPS Act are both
stringent and rigorous and therefore the burden heavily lies on the
prosecution. Non-production of a physical evidence would lead to a
negative inference within the meaning of Section 114(g) of the Evidence
Act.
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