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respect of suit property as per the terms of the sale agreement dated 26.01.2022.

2) Whether the plaintiff is entitled for the relief according to the provisions of
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3) To what other relief is the plaintiff entitled to?
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"The lower appellate court has completely ignored Sec.12 of the Specific
Relief Act, 1963. According to the said provision, if either party to the
contract is unable to perform the whole of it or the part which cannot be
performed bears a small proportion to the entire contract, the court can
direct specific performance of so much of the contract that can be performed
and award compensation in money for the deficiency. In the decision in
Parthasarathy Mudaliar v. Kondia Chettiar, 196 6 (1) M.LJ. 90, the Division
Bench of this court, construing Section 15 of the old Act, held that specific
performance in respect of a portion of the property capable of being sold
can be ordered on the purchaser paying the entire consideration and
relinquishing his claim in respect of the balance of the amount and the
damages arising therefrom. Applying the said principle, the learned Judge of
this court in the decision in Krishnaswami, S.V. v. Munian, 1988 (1)

L.W.602, has held thus:-
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"Sections 12(2) and 12(3) of the Specific Relief Act were enacted with a

view to meet such eventualities when the whole of the contract cannot be
performed the vendor - Provisions have been enacted for the benefit of

the purchaser and thus cannot operate to his detriment.

In this case, plaintiff has specifically stated that she is ready and willing
to have specific performance of the property even excluding the vacant
site,"

Si6ueun@m wresoryl@ Gl _gmeiv 2 wikSlwesrmnd eupiusSw 2023(3) MLJ uvésib
393, Haja Mydeen and Another .Vs. K.S. Sanjayan and others- et6oimp (pedt
Si08leb uMT-12 v QleBTEUBHTMI Fo MUILL_ (R 6ToTS).

"Though the plaintiffs sought the relief of specific performance for entire
properties, now the plaintiffs is filed an undertaking affidavit before this
court stating that they relinquished all the claim in respect of remaining
part of the contract. It is well settled that the relinquishment of right in
respect of remaining part can also be made even during the appeal. Such
view of the matter, as the plaintiffs has fulfilled the conditions set out in

Section 12, they are certainly entitled to get specific performance."
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Sigyulyeiremmi e16sTMID, cunSludlesr Guobulg GFwWeH Slemmwu UUBHSUIULG SlemTwib
WP &s Deul SWIMNes &evemov 6r6oTuems HlemiesSing eredrmib, ereorBey euné)
Gasmepd arbmemns PpHmiemns uflamd enSléE SleoLbsdbsalqwg Eevemou
eT6sTMID euNSIL_UL_L_G).

28. Speommev el HTOGl6L UNFT.D,. 1 Hloomu 2 | 60TULg&Hens 6u6ordSHlew
GOIEIC L. GCssH wuasHE WaTUTsBen 15.05.20221 BaSHlullev  11b
SirSleumSlulil_b unssl Sleomws @sTemsmW OUHMISO&T( Sleomub (Wiq & &b
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BpWSHHLISHRD SHHeHM otedrTm eI SHHISH0&smeTor Gaustor(fld  6T6dTMID
oSl ou’ L g. Guhug anssSHHE& WpSTeUTs wIEoTUWDIE Ol _gmev 2 wif
BSlwesrmd eupiiSyerer 2023 (3) MLJ 393 eupiulyeirer Sty & 1q & iq
eunSIL_ UL g). wresorydl@ Gl _gmev 2 wiifSHloesrmid eupiiSlyerer 2023 (3) MLJ
393 Haja Mydeen and Another Vs. K.S. Sanjayan and Others (péor ity umm 12
6L Glesrau(BLNM Fo MUILL_ (B 6iToms)).
" It is relevant to note that one of the attesting witness in the document is
none other than the son of the first defendant, which is also admitted by the
first defendant. DW1 further admitted in the cross-examination t hat the
case itself contested by this younger son and his evidence also indicated that
at the time examination of PW.1, he was present in the Court. When the
endorsement and agreement are clearly established by the plaintiffs, the
defendant cannot take a plea of total denial. Even the plea of ready and
willingness made by the plaintiffs is not denied in the written st statement.
The plaintiffs sent legal notice dated 21.07.1994. Even in the cross
examination, he has not denied the receipt of the legal notices and he has
only answered as he did not remember. The same make it clear that receipt
of legal notice is not denied. The plaintiffs 1 and 2 also deposited the
remaining sale consideration of Rs.99,000/- before the court. The specific

evidence of PWI is that after execution of sale agreement, the first
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defendant received Rs.1000/- and promised to execute sale deed at the end of
the August 1994. The suit has been instituted on 31.08.1994 within the time
agreed in the agreement and remaining sale consideration also deposited in
the Court. The conduct of the plaintiffs in sending legal notice, instituted
suit within time and deposited remaining amount, clearly shows that they
were always ready and willing to perform their part of the contract.
Therefore, ready and willingness on the part of the plaintiffs clearly
established. Further as already discussed entire written statement plea of
readiness and willingness on the part of the plaintiffs is not denied. Only
defence was denial of agreement alone. Therefore, this court is of the view
that all the evidence adduced before the trial court shows that the plaintiffs
are ready and willing to perform their part of the contract. Therefore, this
court is of the view that mere non framing of specific issue in this regard by
trial court will not got to the root of the matter as the pleading in the plaint
not denied in the written statement. Now in the appeal stage, the defendant
cannot take a plea that the plaintiffs are never ready and willing to perform
their part of the contract. More over, legal notices were sent, publication was
issued a thereafter, suit also filed within the time agreed as per the terms,
which is also clearly established the mental attitude of the plaintiffs to
perform their part of the contract. Therefore, ready and willingness on the

part of the plaintiffs have been established and accordingly, point No.lI is
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Gamflyerer Hlemeuvullev 1 (PHL 3 Sovds O&ENTSEHSs6fET WS eTEIGIETE| GIIHD
otedTug  Fbubswones 1 GnHendl  srubler  eteuedls  eSleunmhissepd
E@sfladlésstiu_adlédemen. IMEFT.DL1  SleoMu 2 | BTUIQEHDS  DbhLEN6TTEH NS
ufl&evemeot Q&g LMTEHELEUNE QUIN.EFT..1 SleoTw peucmrdSlepierer 8 il L
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"As per S.1 5 of the old Act the specific performance will have to be ordered
as per the terms of the contract and on condition the person asking for the
specific performance relinquishes all claim to further performance and all
right to compensation, either for the deficiency or for the loss or damages
sustained by him. But the provision had been changed under the new Act
under S.12(3)(b)(i) to the effect that in such a case the party asking for
specific performance need to pay only the consideration for the whole of the
contract reduced by the consideration for the part which is left unperformed.
Hence under the new provisions the respondent can ask for specific
performance of the contract by paying money equal to the value of the lands
comprised in respect of 'A' Schedule lands on payment of proportionate
consideration equal to the value of A schedule lands."

Siiulleb Qnss Q&TsHSlev NSIHTEsmm TS SHleomu CHTEHHWITS
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