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(22.4) In the matter between M/s prajapati Oil Industries
through owner Rameshbhai V/S State of Gujarat reported in
2004(1) GLH page No.365, Hon'ble Gujarat High Court has held
that, as soon as a cheque is issued in favour of a party the

presumption is that, it is issued against consideration. The burden
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to rebut this presumption is on the person who issues the cheque.
In absence of such rebuttal it can not be said that cheques were
without consideration. Also, Hon'ble Gujarat High Court in para-
25 of its judgment held that, on a bare reading of Section-138 of
the act it is clear that as soon as cheque is produced of record, a
presumption will arise about the consideration that the negotiable
instrument concerned was made or drawn for consideration.

In the matter between Mangubhai Mansukhram pandya
V/s Pranjivan Tribovandas purohit, reported in 1991(2) GLH
page no.65 Hon'ble Gujrat High Court has held that, Section-118
of the N.I.Act raises a statutory presumption that,

— There was consideration for every negotiable
instrument. This presumption continues until it is
rebutted.

— Onus of proof that there was no consideration is on the
defendant.

— Initial burden lies on the plaintiff to prove execution of
the pronote. But once the burden discharged court has to

raise the statutory presumption.

(222)  olIHER YMH SI2 GiRd GRA oS SH AoyssUTaA suoll
[@Q3ea  dfloRie WRAIA, acee (3) AAlAl3U ol Ysiewi

weidld s3d 8 5, "The Bare denial of the passing of the

consideration apparently does not appear to be any defence.
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Something which is probable has to be brought on record for
getting benefit the onus of proving to the plaintiff. To disprove
the presumption, the defendant has to bring of record such facts
and circumstances upon consideration of which the court may
believe that the consideration does not exist or its nonexistence
was so probable that a prudent man would,under the

circumstances of the case, act upon the plea it did not exist."
| GURid olIHEIR YMH SIE 8.al. olloll [A3ee1 Yolluol, 2009
AR, YW 81E 2¢cu agl elda . edid Q3ea wlogaii,

2009(9) AA.201.20l.—a5 ol Ysieni weNld s3¢ 8 5, Burden of
proving that cheque had not been issued for any debt or liability
is on the accused. Denial avernments in reply by accused are not
sufficient to shift burden of proof on to the complainant. Accused
has to prove in trial by leading cogent evidence that there was no

debt or liability. Further held that, setting a side of conviction on
basis of some formal evidence led by accused is not proper. 2l
GWid olIHER YMH Sléall 8201l Yalial Cl1g [A3e8l EcdIFNY . &
28 (R00¢ [BHlod @) ¥olRA 199R), 5. UsIQIdl [A3e8 Ul.5. Y0€R0l
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“(4) Now, ordinarily, a matter cannot be said to
be ready to be placed on the final hearing board
till the date concerned accused against whom it is
admitted 1is duly served and appears before the
COurt either personally or through his Tlearned
advocate, To this ordinary practice, one just and
legal exception is carved out where the respondent
when found to be absconding, and ultimately
declared to be so by this Court there is indeed no
question of serving any other notice upon him and
matter can be said to be or deemed to be ready for
all purposes. When accused 1is one breath with
manifest intention avoids service of notice upon
him and successfully manages to do so, he in his
second breath cannot be subsequently permitted to
say that the appeal against him cannot be heard in
his absence when he was not duly served. No person
can be permitted to earn the benefit out of hos
double standards — own wrong. In fact, under such
circumstances not to enlist this appeal on the
final board, would be to indirectly play in the
hands of some tricky, scheming, mischievous
respondent — accused who is always and quite
obvious and out and out interested in seeing that
the matter does not reach final hearing and
thereby successfully avoid final judgment for
quite some 1indefinite time passed against him
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apprehending that acquittal order if quashed ans
set-aside, he would be at once convicted and
sentenced for the alleged offences and accordingly
forwarded to jail to serve out the improsonment.
Such deliberately created mischievous situationg
where in accused illegally has the upper-hand is
simply not permissible and cannot countenanced
that lightly. The principle of hearing the accused
before any order of conviction and sentence 1is
recorded against him cannot be permitted to be
abused ans stretched to such an illegal and absurd
extent where he can bring the administration of
justice to the griding halt at his whims and
caprice avoiding the notice to be served upon him
keeping the Court at a safe distance, ultimately
taking advantage of his own illegal abscinsion.”
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[138. Dishonour of cheque for insufficiency, etc., of funds in
the account. —Where any cheque drawn by a person on an

account maintained by him with a banker for payment of any
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amount of money to another person from out of that account for
the discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank,
such person shall be deemed to have committed an offence and
shall, without prejudice to any other provisions of this Act, be

punished with imprisonment for [a term which may be

extended to two years], or with fine which may extend to twice

the amount of the cheque, or with both:
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