SI. 5. ol. 19¥C¢ /03U ¥¥Ha2

GJMH020199082025
eid diRlv R9/03/201Y
222200 dIFli R0 /0U/R0U
3Ad diRluv RU/0¢/R0RS
AHA21 ) ay Mg (kg

HEA1Rllol1 oflo wYSIAA AW 528 s IRl S1E A28,

. HEA1e1
SI%EIZ 3 0. 19vE</0U
Ais -
AY.9].A5. dos d] ... SRAIE]

ad] deil 18142 AR &l §€ol aidflaiig A1
G.ay. 37, Ll— dlsd]
Y. A : Yaie,
ollod A1(8 : oflo HId), ef28)al AAsAH] vdIsI,
YA UIZ] vdle ofl A1, 313U AS, HAIRII-R.
—: [Qg -
BHARATIBEN SAVJIJI THAKOR . AR
THAKOR VAS, AT: KHODANA,
TA: PATAN,
DI: PATAN—-384285.

ol :— ¢ UAo2 oS AedAae AlR23 As2 R009dll SAH U
H¥Gl

sRUIE] dB3 [A.9.2fl. ¥.J].[AAE]
AR d23 [A.9.4{l. &l.Al.6i1R1e

2. Al s1A sRAERA AR [Apg 4 VAoe Aos AedAoe
Al2ead 52 R009dfl sAH U Yxol SRAUIE EVid S B.

Page 1 of 23



SI. 5. ol. 19¥C¢ /03U ¥¥Ha2

R. I sIA sRAIE Y2iall 5uoll &5l &slsa Al & 5, i1 sIdHoall
s3U1E] SUall YRl AcUS ol FAYISA 865N 2222 AUAA A(SD
SUoll & Aol BURISd wRIAE A1) ARl 21 2165 dIgo
Aoy AfS21 23YArIal Aseafl AU UHIR YEI YEI USRa LRIC
AUdloll AR S2 8. HBAIRN HSIA sRAIE] clse isIGoe
A1Ad 8. SRAUIE e1Ud SR SAUIE] Aos Hi WIS AR 8.
Al AHoll Sl 112130 del slglof]l 31 s3AUIE]l Aos adl
sAluleH Ael s3] elvd su1 dHY sIUIES caId] dHIH Hiols
siIGI8] a1 HI2 AlBsa 8. TRUIE] dos LaRl SRAIENG oIS 1s
sRRserall gAYl AESIR VA 8. d AESR o 3¢ sidd]
SIARAUIE E1Vd SE .

AHRIMIA s2lu1€] cisai ugl [ERier (SECUARED CATTLE
FINANCE ) «33lu1d &l¢f 2HRIUIA s3luIE] oisail 24us sd 2ol
ug] (&Rl ( SECUARED CATTLE FINANCE ) aAagdl #Hivell sed
3¢l slulEl ols edrl ARl ¥33UId Y%l Date : 27-11-
2023 ofl A% 3. 344787/— o [GRIQI /dlol AYUIHI A1 d
[ERier HIRs &HI yeulded] AHUA AHY dlal 1A1Hoe AR
cRUIS sdlofl RA [ERIRI AU, Foll dlol ASIBo2 oG :
88855014 8. %oll 522 AIS] of. 14137665 &.

ARIIA Andd BURsd dlal/[ERICl ofl HIA1S &HI dHY
dlot 2A3al] sl &l axHin cgell 836l Ysaell 2431 2RIVl
uidl oiei2 50100674609602 Hiell ECS/SI ¢4l 212l Scfle s3]
4yd s3] s Adl AAH(A x10d 8.

ARIIA A4 2AHdlall 24184 ECS/SI €dRl 4121 sofle
googselol Yol dRIW:i21-02-2025 ol A% §AIEl sl
siuEAa Aefl 284 31. 66107.00/— WA ANl 2431 sIFIIE]
sl AARMall UidiHI Yg ¢isia of eldig] "Insufficient Funds”

oll Q21 2119 dIFlul 1 21-02-2025 ail A%l 31l AH] 2H1Ad 8.

Page 2 of 23



SI. 5. ol. 19¥C¢ /03U ¥¥Ha2

AIH SAAI1E] As o siRvEAW]] Al 254 HAM o€,

AIH AR s3lu1E]l clsoll siuguR ctlll 284 Ysdl
AU o aldig] 2ARIMIal 2. Yi22.49].9f &l dI. : 24—-02-2025
ol A%ofl Slafall ofiElAH dl. : 01-03-2025 ol AY ANV B. AIA
AURIMIa 2. UlRe. A58l 210 ollZld 2Rl 2401 dl. :
04-03-2025 ol A% ol o1 2AAd &. ARMNIa dlléldll
siydell gAd eldl odi AURMIA sUIEl Aosal carll 284 Ysd]
ANd oell, KU sRaIElA sldd] sRAuIE elvid sA 8. [AANAHI
ARIVIA 2ud oiRjyd SAU1 Aal s[RUIEIA dndR 2HuIgdi [Jeid] sd
8.

3. Al sidoll ARG AHeIdd &RI MIAA Y Sal AHARII
AEIAd AHA 8I%R Adl AR sRyIE dl Alulas s1o101d
aisdl [AoliyA Holl 21R4Iofl viofl sl clie Ais—oc &l AR
yailofl (vell) Aaidi dA1adl ARRA dofl A1atl Yatioll osIR
| 8.

v.  gRaule ual asell oflA Yxcioll AiMMls dHy 2dIdY Y14l
Y S B,
—:: AIls Y191 -
Aig [Qa1d
15 2l €t aidloRig RALIIGY ARcAUIR1g] 2A12iEal 1]

—:: €219 Y219 13-
Ais (Ao
ac  Jled A
Ro  SlHlos olidlA

A Uled i

Page 3 of 23



SI. 5. ol. 19¥C¢ /03U ¥¥Ha2

R UlRed sl i
3 dlol 222d02
Ry slriE evid sdi0l 2N123)E]

N

RAURGIE sRAUIEl ¥ Ais—U &l Yudl YA &yl 43
SIAEIERVEN | SELEEICE)

U, Al sId sRAIE ygiell YRidl 2y AJI Glie wARMIall Ay
[6idEatall Aciss AHRIUI &1%2 Bd of &1t AHRIUlg] [AAY [c1dEot
oiell AsRA o®fl. ¥ olleid AHis— d2d dl.o§/oc/0SFall
A% [A2AAUR gSH SAIH] 2419d B.

5.  sRaEl a3’ dHall [A.asldaglel] edld) Aicindidi AH19d 8.
AR 8192 of 8lY 2Hal dHall dRF Sig IUIE 5 JYId of &l
ARIYlall edldall 855 citd SUIMI 1A . ¥ AIcid AiS—a d2Ad

dl.a3/0¢ /050l A% [Ad1AdIR 853 s AH1Ad 8.

5.9 gRuIEloll [A.asldloll 2y=1d & & ¥R 285 U2 Y Udce
os Aeddoe AR2eA Ase 1009l SEH U H¥ 0ol ol Gloid]
HIZoll dHIH AHIULRIS dcd] AHRdcyHi &l AR [Axgdll &slsd
AlfAdd of &R i U gRuIElod]l aBriAi A1g AAgHiol SdIg] &l
& 5 SIUEAWII SIg £l AYU] o FUIGER]oll YRURI AUY] dol|
SIg 11P1H1] ol HSd dlall HEAIH] UAo2 gogsAal AU IHI
AHIAA B Vol ¥AUR SRAUIEl d‘FLIHI AHojdHIel GURYAA LI AR
ARIVIA Uoir Aeildolloll €RRI HYG SIRUEAC ARI 5
¥AIGER] g 1 Rccd ofedl Adl visalicHs YRAd] § 19 Y S lof]

N

8l . %l ARIUI 241 USIRoTl ViSollcHS YI4] § GiAIY Y of S dl

Page 4 of 23



SI. 5. ol. 19¥C¢ /03U ¥¥Ha2

sRu1EU2iall A Y4dIR &AA Hioldlall &l 8,

gyl ¥RNdd 8 ¥ slddll 341 ARV &Rl sRuIEl Gae
duld sAIH A19d oiefl & AR &Rl SIY YRAA] Y SAIMI
AH1dd o], ¥ sRAIEN A4 YuR &AdIgf Hioll RIV]a SIEl
HXOI A% S AHal sRAUIEIS 12y 4R 2AUIgd] [Aaid] s 8.

9.  Gusd &slsd d&l usdl YAAl didi ddl Al Sl
[a11218] H13] 214121 oflA Y oiall HalA GURUd U &,

() g sRuleust YUR 52 8 3, 4 Udoe dlos AedAse 222
252 R0090fl SAH U Y% [RI211al Uil ol Gloidl Hiall
A19WUs dcdl sRAIE dFeIHi ARAcudHi & K] A
AHeldd odNRIFoid gorgdoe Aseoll s 136 HY¥o
sRuIElofl dRELIHI VoIl SY e ?

(R) ¥ Yal ol. () ol ¥UIG &SRHAT AUUIHI 2419 I g AR
YRAR 2 Y 5 ALl Ueid AGH Yool YIRRI HYH SIRUEARaI
aeli § wdisierRkle 2§ARdcd ol ddl visolicHs YAl §
oiAIY Y A B Y| sRAIElS agridi R@d aoNRIRGIA
gorgdoe Aseofl SHH A3C HYGioll VigfHIolo Visol LA &
Aol Yr1dlall ol SRAUIEI UR doield &dd & 2

(3) Ggsa
<. GUAsd YalAl URcd HIRI oUIRIS (a1 of | Hxol 8.
() esRai

(R) oisRHi
(3) vl gs Yoo

Page 5 of 23



SI. 5. ol. 19¥C¢ /03U ¥¥Ha2

—:: [G101> HI2all SRR ::—

Y&l oi. U ofl Uy -

c. Al s1A sRAIEAA AR Qg 9 UAce oS JedAoe
Al22aq Ase Roo0wvdl sAHH U Y¥G gRAIE VA A B. ¢
Udoe Aos Aeddoe Alesd Ase 009l sad u(u) duIQ
AdIHi 2419 dl ANRRAGE PogHogd Ase, 1< Aol USRI XVII
ol ordigAl dir) uisl s dedl se Yl dgasgllois §s
210215011 ViaiIE0] URI G19) USRI, olIHER AdIRU BEIAdall (A
YsieRNYl AdANRRJIGE JorgdoRd AAs2, 1ol USRI XVII
AoAtlal A Rlgid uUINA LAd & 3 sRAIEIRA adNRIVDoE
gorgdloe Aseoll saH 13¢ H¥Giall AR [Aogoll Jofl YAR
Al HIZ SHH 13¢HI YRIAA DJIA AUl dIdIg1lg]
Uldol Sdlo] Gl) & Jial ¥AR ES U SAH 13< JYGiail o]
Glalld HI2oll dHIH AH19YS dcdl ARdcddi 81> AR SAH A13¢
Hxol [Axgofl &slsd AIlAdd of Ui Al Yl As GRS a‘elH
DG AojHlol SAlg] &l B 5 AS YRRl SIR d AS SHH 13¢ i
eIl YO Sl Al AYU] Ao FUIHER]oll YRURI Al doll
Sig a1121Hief] ol YSd Adloll GEAIHI A AS AN & Vol AR
sRuEloll aBRIAHI VigHiol GURUd RN IR ARRA Usa)
Aci19dlall LRI YXC SIUEA0l| ARl § F¥UIGHER] g 24 Rdcd o1€]]
ddl visellcHs YRIdl § oiAId 2y Sdloll &l B. Al AR 2|
USRall UisollcHS YRIA1 § GiAId Y of 52 dl sRuIEUSiall 5
YRAR YA Hiodlall &l 8. % AR Mo A IYalioll LRe
ol gRuIElfl dBLIHI /_A SHH 13E HYXCloll VgjHIolg VSl
53 2% dl Yidioll ol §RAIEN UR dGiEld &R & il gl
WRAR  SWlg] &l 8§ AR sRAIEld  sIRUER
ERli/¥dIcielR] U2 As ANA] &dl. A1H alIHER AURU AEIAd

[AQY YsIERA a8l adNRIRNGE gogNogd Ase, 1< A0l USRI

Page 6 of 23



SI. 5. ol. 19¥C¢ /03U ¥¥Ha2

XVII ol l21dig24] 4 Udoe Aos Aeddoe A2y As2 20094
SHH U YA gRUIES ULl @19 uS B,

10.9 1 513 285 GUR Y LA AIMUS AdHY €2d1AD YRId]
dAUIR AdiAHi AHA1d dl gRue uA Uldiell 54 Allcld sl HIR
Ais—a5 &l &l el aidloRig AL} AAUIRIG] AdIEal13] Y AU
8. A1 Uldlall AdUIdall AdieaiHIHI YuAucd Uldldll ghaule
&51sclol AHol AIUUI MAcol A B. ¥ A€l 1Y 2550l G191 &l
YoRiddel 210d 8.

90.R AiS—15 dod dl.R¢/09/050ll A% SAUIH]
A19d gsH Yot sRAIElH Gde dulR sdlell ARIMIel 655 ity
SAHT A1Ad O B RURGIE AHIRAUIRA sRuIEldl Bde duid
S0l 655 uldigdl sig siidigl sd o8],

QA. ¢ Udoe Aos AedAce Al2esd Ase ool sAH
(A1), (D) 2ial U AAIA AdIHI 2419 dl d ol Yol B,

(c) “electronic funds transfer” means any transfer of
funds which is initiated by a person by way of instruction,
authorisation or order to a bank to debit or credit an
account maintained with that bank through electronic
means and includes point of sale transfers, automated
teller machine transactions, direct deposits or withdrawal
of funds, transfers initiated by telephone, internet and card

payment;

(g) “payment instruction” means any instrument,
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authorisation or order in any form, including electronic
means, to effect a payment,—

(i) by a person to a system participant; or

(ii) by a system participant to another system

participant;

25. Dishonour of electronic funds transfer for
insufficiency, etc., of funds in the account.—( 1) Where
an electronic funds transfer initiated by a person from an
account maintained by him cannot be executed on the
ground that the amount of money standing to the credit of
that account is insufficient to honour the transfer
instruction or that it exceeds the amount arranged to be
paid from that account by an agreement made with a bank,
such person shall be deemed to have committed an
offence and shall, without prejudice to any other provisions
of this Act, be punished with imprisonment for a term
which may extend to two years, or with fine which may
extend to twice the amount of the electronic funds
transfer, or with both:

Provided that nothing contained in this section shall
apply unless—

(a) the electronic funds transfer was initiated for
payment of any amount of money to another person for
the discharge, in whole or in part, of any debt or other
liability;

(b) the electronic funds transfer was initiated in

accordance with the relevant procedural guidelines issued
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by the system provider;

(c) the beneficiary makes a demand for the payment
of the said amount of money by giving a notice in writing to
the person initiating the electronic funds transfer within
thirty days of the receipt of information by him from the
bank concerned regarding the dishonour of the electronic
funds transfer; and

(d) the person initiating the electronic funds transfer
fails to make the payment of the said money to the
beneficiary within fifteen days of the receipt of the said
notice.

(2) It shall be presumed, unless the contrary is
proved, that the electronic funds transfer was initiated for
the discharge, in whole or in part, of any debt or other
liability.

(3) It shall not be a defence in a prosecution for an
offence under sub-section (1) that the person, who
initiated the electronic funds transfer through an
instruction, authorisation, order or agreement, did not
have reason to believe at the time of such instruction,
authorisation, order or agreement that the credit of his
account is insufficient to effect the electronic funds
transfer.

(4) The Court shall, in respect of every proceeding
under this section, on production of a communication from
the bank denoting the dishonour of electronic funds
transfer, presume the fact of dishonour of such electronic

funds transfer, unless and until such fact is disproved.
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(5) The provisions of Chapter XVII of the Negotiable
Instruments Act, 1881 (26 of 1881) shall apply to the
dishonour of electronic funds transfer to the extent the
circumstances admit.

Explanation.—For the purposes of this section, “debt
or other liability” means a legally enforceable debt or other

liability, as the case may be.

1.9 AIARRIGE ogdoe dAsed] sdH 13¢ a8l 3¢
AR AdIHi 2419 dl d ofld Yot B.

138. Dishonour of cheque for insufficiency, etc., of
funds in the account.— Where any cheque drawn by a
person on an account maintained by him with a banker for
payment of any amount of money to another person from
out of that account for the discharge, in whole or in part,
of any debt or other liability, is returned by the bank
unpaid, either because of the amount of money standing
to the credit of that account is insufficient to honour the
cheque or that it exceeds the amount arranged to be paid
from that account by an agreement made with that bank,
such person shall be deemed to have committed an offence
and shall, without prejudice to any other provision of this
Act, be punished with imprisonment for a term which may
be extended to two years, or with fine which may extend to
twice the amount of the cheque, or with both:

Provided that nothing contained in this section shall

apply unless—
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(a) the cheque has been presented to the bank
within a period of six months from the date on which it is
drawn or within the period of its validity, whichever is
earlier;

(b) the payee or the holder in due course of the
cheque, as the case may be, makes a demand for the
payment of the said amount of money by giving a notice; in
writing, to the drawer of the cheque, within thirty days of
the receipt of information by him from the bank regarding
the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the
payment of the said amount of money to the payee or, as
the case may be, to the holder in due course of the
cheque, within fifteen days of the receipt of the said notice.

Explanation.—For the purposes of this section, “debt
or other liability” means a legally enforceable debt or other

liability.

139. Presumption in favour of holder.—It shall be
presumed, unless the contrary is proved, that the holder of
a cheque received the cheque of the nature referred to in
section138 for the discharge, in whole or in part, of any

debt or other liability.

QR. ARl AuiAi 2419d vdlai sRule &slsddlg] dis
2151602 AARIIoll alldigf o2l ddl AR &Rl SIY o219 AYIHI
AH1dd ofell. R sRAUIE &slsAdIg] Ais AsIGoe ARl o lHg]
gldig] Hloidial SIRRI W 8. dH I RldId(l sl &slsd 285 W2

Page 11 of 23



SI. 5. ol. 19¥C¢ /03U ¥¥Ha2

A19d ot€l.

1R.9 AiS—acoll Udloe gorgselal 2o Al A8 Adidi 2419 d)
€ Fed Al dI.Ra /0’ /201Udll A% "Insufficient Funds" ol
RA AT Ud &Ad B. Ais—0 SlAHIeS ollZlA dYl AHis—1
ulzed 3UIE del Ais—a Uled sl AUie du18l ddidi 2419
dl  dl.R¥/0ok/0’Udll A%l SlHles  dlZlA  diRlu
09/03/0Vdll A% AHRIYla HisdlddiHi 2H1dd & ¥ Udoe
go22SRIcloll Vi€ YAlall [Eoi—30di HISAIUUIHI 1A &ldlg]
FRIY Q. AIS—R UlRed 28l AU du18 Adidi 219 d
dl.ow/03/R0udll A% ARIal oIl Hall 2R-d &ldigf ¥Rl
8., Adis—a1 sRAlE duIB AuHi Ad Al sRaElA
dl.R9/03/0Udll A% sRAUIE £1vid Sd 8. ¥ sRu1E 2 1RIV]a
a1l Hdll 2ol [Eai—au clle via sRUIE sAIg] sRERI Geun
&Jlall S HIAHI EIVIA S &ldIg] LI 8. A1H Y Udoe AoS
AedAoe Alerd As2 R009dfl sEH U HYXo [A2iial Uil o]
Holdl HI2oll A4S dcdl sRAIEl] d¥RIHI ARdcauH] & %]
Al AEIdd RN gogdoe As2dl sAH 13C YO
sRAUIENS aBLIHI AojHlel S AN, Bl Yal of. ol ¥dlo]
&S| Ui 2419 8.

Yal ol. R ofl YAl :-

Q3. AR sRAIE(  aFeiHi  AANRRVAE oz
vseoll SdH 13¢€ Y0 AgHIol GURUA IR IR AR U O
Aol YRRl YXG SIRUEAR0N ARIT § ¥dIciER] o] 21 Rccd o]
ddl visellcHs YRIdl § oiAId 2 Sdloll &l 8. Al AR 4|
USIRall ViSallcHs Y14l § oY 2% of 53] A5 dl sRAIEU2Iall 5

N

YRAUR YA Hiodlall &l 8. % AR Mo A IYalioll LReI

Page 12 of 23



SI. 5. ol. 19¥C¢ /03U ¥¥Ha2

ol gRuIEll dBLIHI /_A SHH 13E HYXCloll VgjHIolg] VSl
531 2% dl Yrdioll ol §RAIEN UR dGiEld &R & il gl
YAR SWlg &l 8 § AR sRAUIE(l dBrIAi SIUEAl
geli /%dIvEld] U2 Udloe gorgslol AA0d adl.

3.9 gldall sIA ARIYlal Uldlall oiéhld 541 A1%6f] ds
AUYIHT AH1Ad B, sRAIL Bde duidel ARl 655 iy
SAIHT AR dlE AR &1 sRAIElS Bde duld sdloll 655
uvldigdl s1g siRidigl sd oiell. AR Uldiall [AAY [(sidEaiall
doiss el &% 8d o€l 2al Uldig] [AAY [6ideat ofitnAd ote]
ol ARIU] Uldlall 2413 e1uid UAdI 5A olieid Higld2lR sldl &dl
JR6I%R Wdlg] UAE S B. ¥ AHA &5ISA Ial Adl AER SIA
SRAUIE] &Rl Y SRAIHI AHIAA YAUIg) viSal sl AR &R
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Yl oi. 3 ofl UAT -

1% Al AGISE ollHER ANRId &lYSIéa]l Manoj Vasudev
Sompura Versus State Of Gujarat ol Ysi€l 5 ¥ 2024 (3) GLR
1737 a2l 2023 (3) DCR 363 U2 URlg &JAd & doll 2A2Icofl UR|
4A10) Al 03] FRIU B P of|A Yol B.

1. By way of this petition filed under Articles 226 & 227 of
the Constitution of India read with Section 482 of the Code
of Criminal Procedure , the petitioner has prayed to quash
and set aside the order dated 05.05.2023 passed by the
Court of learned AddlI. Chief Metropolitan Magistrate, Court

Page 13 of 23



SI. 5. ol. 19¥C¢ /03U ¥¥Ha2

No.34 (N.I.), Ahmedabad in Criminal Case No.1264 of
2014 whereby, the petitioner, original accused, has been
convicted for the offence u/s. 138 of the Negotiable
Instruments Act, 1881 (for short, the N.I. Act) and has
been sentenced to undergo simple imprisonment for six
months and to pay compensation of Rs.10 Crores along
with interest at the rate of 09% per annum to the
respondent—original complainant and in default to undergo

further imprisonment for a period of three months.

2. The facts in brief are as under;

The petitioner herein and M/s. Rachana Global Excavation
Ltd. had availed Cash Credit Loan of Rs.5 Crores and Term
Loans of Rs.4.07 Crores and Rs.3.55 Crores from S.M.E.
Branch, Mehesana of respondent-State Bank of India.
Subsequently, the petitioner herein and said Firm had
failed to repay the amount of loans. The petitioner herein,
as authorized person of the said Firm, issued Cheque
N0.00077 dated 15.03.2014 of Rs.10 Crores in favour of the
respondent Bank. However, the same got returned on
18.03.2014 with the endorsement of insufficient funds.
After following due process, the respondent Bank filed
complaint u/s. 138 of N.I. Act against the petitioner herein
and said Firm before the Metropolitan Magistrate Court,
Ahmedabad, which was registered as Criminal Case

No.1264 of 2014.

2.1 It is the say of the petitioner that the proceedings
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before the trial Court were conducted in an ex-—parte
manner inasmuch as the petitioner was not granted
sufficient opportunity to defend himself and hence, the
Fundamental Right guaranteed under Article 21 of the
Constitution of India stood violated. However, by way of
the impugned judgment and order dated 05.05.2023, the
trial Court disposed of Criminal Case No.1264 of 2014 by
convicting and sentencing the petitioner herein as

aforesaid. Hence, this petition.

10. It is pertinent to note that the trial Court has recorded
in the impugned judgment and order that the evidence of
the complainant came to be closed vide closing purshis
Exhibit—-31. The Further Statement of the petitioner u/s.
313 of Cr.P.C. was recorded but, it could not be exhibited
on the particular date. On the next date, neither the
petitioner nor his advocate had remained present and
therefore, his Further Statement, which was recorded on
the earlier date and was also available on record, could not
be exhibited. There is nothing on record to suggest that the
petitioner or his advocate had filed any application before
the trial Court seeking exemption from the trial proceeding
on the date when his Further Statement recorded u/s. 313
of Cr.P.C. was to be exhibited or seeking any modification
in the Further Statement recorded on the earlier date

before it is exhibited.

11. Before the trial Court, sufficient opportunities were
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granted to the petitioner to conduct the cross—examination
of the complainant. However, it appears that the petitioner
had not availed of any of the opportunities provided by the
trial Court to conduct cross—examination of the
complainant. The trial Court had even imposed costs upon
the petitioner for getting his right to conduct cross—
examination of the complainant re—opened but, even
thereafter, the petitioner had not availed of the
opportunity to cross—examine the complainant for reasons
best known to him. Further, the petitioner had not
produced any evidence in his defence nor had submitted
any oral / written arguments or had examined any witness

in his defence.

12. From the above set of facts, it appears that the decision
to not remain present on the next date after getting his
Further Statement u/s. 313 of Cr.P.C. recorded on the
earlier date and to not conduct cross—examination of the
complainant in spite of being afforded with sufficient
opportunities, was a deliberate or voluntary decision taken
by the petitioner. In the interregnum, there is nothing to
suggest that the petitioner or his advocate had filed any
application requesting the trial Court to grant him an
opportunity to record his Further Statement u/s. 313 of
Cr.P.C. or to conduct cross—examination of the
complainant. The petitioner went into oblivion after the
date when his Further Statement u/s. 313 of Cr.P.C. came

to be recorded but before it could be exhibited. Therefore,
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the trial Court was left with no other option but to conduct
the trial in the absence of the petitioner, who had
deliberately or voluntarily chosen to evade the trial
proceedings. Under these circumstances, there was no
reason for the trial Court to issue any warrant against the
petitioner, as contended by learned advocate for the
petitioner. Moreover, the petitioner had not produced any
evidence in his defence or had made any submissions

either oral or in writing.

14. Considering the facts and circumstances of the case,
this Court is of the opinion that the trial Court was
completely justified in passing the impugned judgment and
order. The decision to not conduct cross—examination of
the complainant in spite of repeated opportunities and to
not remain present on the next date of trial when his
Further Statement u/s. 313 of Cr.P.C. recorded on the
earlier date was to be exhibited was a deliberate,
intentional and conscious decision on the part of the
petitioner. It was not that the petitioner was not aware
about the stage of trial proceedings. However,
deliberately, the petitioner had chosen to remain absent
from the trial proceedings from the date his Further
Statement u/s. 313 of Cr.P.C. was recorded but before it
could be exhibited.

Q. A1, A1 SIA 2SS U 2419d 2H 6515d Llal AIHI

A1 dl 4 Udoe VoS Aeddee Alerd Ase ko009l sdH U
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15. The apparent intention is to ensure that not only the

offender is punished, but also ensure that the

complainant invariably receives the amount of the

cheque by way of compensation under section 357(1)

(b) of the Code. Though a complaint under section

138 of the Act is in regard to criminal liability for the
offence of dishonouring the cheque and not for the
recovery of the cheque amount, (which strictly
speaking, has to be enforced by a civil suit), in
practice once the criminal complaint is lodged under
section 138 of the Act, a civil suit is seldom filed to

recover the amount of the cheque. This is because of

the provision enabling the court to levy a fine linked to

the cheque amount and the usual direction in such cases

is for payment as compensation, the cheque amount, as

loss incurred by the complainant on account of

dishonour of cheque, under section 357 ('1)(b) of the

Code and the provision for compounding the offences
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under section 138 of the Act. Most of the cases (except

those where liability is denied) get compounded at
one stage or the other by payment of the cheque
amount with or without interest. Even where the
offence is not compounded, the courts tend to direct
payment of compensation equal to the cheque
amount (or even something more towards interest)
by levying a fine commensurate with the cheque
amount. A stage has reached when most of the
complainants, in particular the financing institutions
(particularly private financiers) view the proceedings
under section 138 of the Act, as a proceeding for the
recovery of the cheque amount, the punishment of
the drawer of the cheque for the offence of

dishonour, becoming secondary.

16. Having reached that stage, if some Magistrates
go by the traditional view that the criminal
proceedings are for imposing punishment on the
accused, either imprisonment or fine or both, and
there is no need to compensate the complainant,
particularly if the complainant is not a 'victim' in the
real sense, but is a well-to—do financier or financing
institution, difficulties and complications arise. In
those cases where the discretion to direct payment of
compensation is not exercised, it causes considerable
difficulty to the complainant, as invariably, by the

time the criminal case is decided, the limitation for
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filing civil cases would have expired. As the provisions
of Chapter XVII of the Act strongly lean towards grant
of reimbursement of the loss by way of
compensation, the courts should, unless there are
special circumstances, in all cases of conviction,

uniformly exercise the power to levy fine upto twice

the cheque amount (keeping in view the cheque

amount and the simple interest thereon at 9% per

annum as the reasonable quantum of loss) and

direct payment of such amount as compensation.
Direction to pay compensation by way of restitution in
regard to the loss on account of dishonour of the
cheque should be practical and realistic, which would
mean not only the payment of the cheque amount
but interest thereon at a reasonable rate. Uniformity
and consistency in deciding similar cases by different
courts, not only increase the credibility of cheque as a
negotiable instrument, but also the credibility of

courts of justice.
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