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IN THE COURT OF THE CIVIL JUDGE & JMEFC,
KALAGHATAGI

PRESENT: Sri.G Sanjeev Kumar, wsa, .,
Civil Judge & JMFC,
Kalaghatagi.

DATED THIS THE 28 DAY OF JULY, 2026
0.S.No.: 124/2011

PLAINTIFF/S: Smt. Sairabanu W/o. Nazeersab Nesargi
Age: 42 years, Occ: Agriculture,
R/o. Gandhinagar,
Tq: Kalaghatagi, Dist: Dharwad.

2 Smt. Tairabanu W/o. Abdulgafar
Savanur,

3 Sri. Shabir S/o. Ibrahimsab Dalal
4 Smt. Gousbi D/o. Ibrahimsab Dalal

5 Sri. Mehaboobsab S/o. Ibrahimsab Dalal
All Resident of Bazar Oni, Kalaghatagi.

(By Sri. N.S.U., Advocate)
V/s

DEFENDANT/S: Sri. Davalsab S/o. Rustumsab Bepari,
Age: 38 years, Occ: Vegetable
Merchant, R/o. Kalli Oni,
Kalaghatagi
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Date of Institution of the suit:

05.11.2011

Nature of the suit:

Suir for Declaration and
Consequential Relief of
Permanent Injunction

Date of commencement of
recording of the evidence:

06.02.2015

Date of which the Judgment
was pronounced:

28.07.2026

Total duration:

Years Months Days
14 08 23

Digitally signed by
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Civil Judge & JMFC,
kalaghatagi.

UDGMENT

This suit is filed by the Plaintiffs for the relief of

Declaration of title with consequential relief of permanent

injunction as against the Defendant concerning the suit

property.

PART- A

1. Factual Trajectory of the plaintiff’s case:

The case of the plaintiff is encapsulated as per below:
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3 0.5.N0.124/2011

(I) It is the case of the plaintiff that she, along with

her brothers and sisters, has been in actual possession and
enjoyment of the suit schedule property and has become
the absolute owner thereof since the year 1996. It is further
contended that one Sri Fakrusab Meboobsab Valikar
executed a registered Gift Deed dated 06.02.1999 in favour
of the plaintiff's mother in respect of the suit schedule
property. Upon the demise of her mother, the plaintiff and
her brothers and sisters succeeded to and inherited the suit
schedule property and, consequently, their names came to
be entered in the revenue records pertaining to the said

property.

(ii) However, the defendants, having no manner of
right, title or interest over the suit schedule property,
started interfering with the plaintiff's peaceful possession
and enjoyment thereof. It is further averred that the
defendants made an unsuccessful attempt to get their
names entered in the revenue records of the suit property
before the revenue authorities. Thereafter, the defendants
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4 0.5.No.124/2011
continued to obstruct and interfere with the plaintiff's
possession of the suit schedule property. Though the
plaintiff approached the elders of the locality and sought
their intervention, and despite the advice tendered by such
elders, the defendants persisted in their acts of
interference. Left with no other efficacious remedy, the
plaintiff has been constrained to institute the present suit

against the defendants.

2. Contentions raised by the Defendants in their Written

Statement:

The contentions raised by the defendants in their
written statement are encapsulated as per below:

(i) The defendants have denied all the averments
made in the plaint and have specifically contended that the
Gift Deed alleged to have been executed by one Sri
Fakrusab Mehboobsab Valikar in favour of the deceased
Noorjahanbi W/o Ibrahimsab Dalal is itself the subject
matter of challenge in O.S. No. 77/2011 pending before this
Court. According to the defendants, despite being fully
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5 0.5.No.124/2011
aware of the pendency of the said proceedings, the plaintiff
has instituted the present suit by suppressing the said
material fact with an intention to secure an unlawful

advantage over the defendants.

(i)  The defendants have further contended that the
entries made in the revenue records pertaining to the suit
schedule property are illegal and without authority of law
and that the revenue authorities have passed orders in
favour of the plaintiff without jurisdiction. It is also
contended that the suit is bad for non-joinder of necessary
parties. On these grounds, the defendants have prayed for

dismissal of the suit.

3. Salient findings of this court in its

Judgement dated: 20/12/2021:

(I) This court had passed its judgement and Decree
in this court on 20/12/2021 by decreeing the suit of the
Plainitff and declaring the Plaintiff's title over the suit

property against the Defendants with consequently
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6 0.S.No.124/2011
restraining the defendants form interfering with the
plaintiff's peaceful possession and enjoyment of the suit

property.

4. Salient findings of the first Appellate court

in RA No. 13/2021 dated: 28/02/2022:

The Defendants had preferred an Appeal before the
Hon'ble Senior Civil Judge and JMFC, Kalghatagi in RA No.
13/2021 against the Judgement and Decree passed by this
court on 20/12/2021. The salient findings of the Hon'ble
Appellate court is encapsulated as per below:

()  The Judgment and Decree of this court dated:

20/12/2021 was duly set aside.

(i) The matter was remanded back to this court to
frame issues about execution of the Gift Deed dated:

06/02/1999, as pleaded by the Plaintiff in the plaint.
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7 0.5.No.124/2011

(iii) This court was directed to decide about the
aspect of impleading of Plaintiff No.3 who had died prior to
the Institution of this suit.

5. Final Arguments canvased by Learned

Counsel for the Plaintiffs:

Learned counsel appearing for the plaintiffs, Sri N. S.
Upadhya, with considerable emphasis and vehemence,
advanced the following submissions in support of the
plaintiffs' case:

() Itis contended that the parties to the present suit
are governed by Mohammedan Personal Law, and
therefore, the validity of the gift in question is required to
be examined in the light of the principles governing Hiba

under Muslim Law.

(i) It is further submitted that the execution of the
Gift Deed dated 06.02.1999 has not been specifically
denied by the defendants in their written statement.

According to the learned counsel, the pleadings disclose
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8 0.S.No.124/2011
only vague and evasive denials, which do not amount to a

specific traverse of the plaintiffs' assertions.

(iii) The learned counsel submits that the original Gift
Deed dated 06.02.1999 was lost. After laying the
necessary factual foundation regarding its loss, the
plaintiffs sought permission to adduce secondary evidence,
which came to be allowed by this Court. Pursuant thereto, a
photocopy of the said Gift Deed was marked as Ex.P-25. It
is argued that no objection was raised by the defendants at

the time of its marking with regard to its admissibility.

(iv) It is contended that the plaintiffs have
satisfactorily established the loss of the original document
and have therefore fulfilled the conditions for leading
secondary evidence. Placing reliance upon Sections 63(2)
and 63(3) of the Indian Evidence Act, it is argued that
where the best evidence is unavailable for reasons

recognised by law, secondary evidence is legally
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9 0.S.No.124/2011

(v) The learned counsel further submits that a
Mohammedan gift (Hiba), though reduced into writing,
does not require compulsory registration by virtue of
Section 129 of the Transfer of Property Act, 1882. In
support of the said proposition, reliance is placed upon the
decision of the Hon'ble Supreme Court in Rasheeda
Khatoon (D) through LRs. v. Ashiq Ali (D) through

LRs., (2014) 10 SCC 459.

(vi) It is further argued that, having regard to the
recitals contained in Ex.P-25, the donor validly gifted the
suit property in favour of the donee in accordance with the
principles governing Mohammedan gifts recognised under
Section 129 of the Transfer of Property Act.
Consequently, the donee acquired absolute title to the suit
property and was fully entitled to report the transfer

(Varadi) before the revenue authorities. Y
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10 0.5.No.124/2011

(vii) Learned counsel submits that acceptance of a
Mohammedan gift may either be express or implied. In the
present case, Ex.P-25 itself contains a clear recital by the
donor that the donee had accepted the gift. The
subsequent mutation of the revenue records in favour of
the plaintiffs under Ex.P-17 is also relied upon as a
contemporaneous circumstance evidencing acceptance and
recognition of the gift by the competent revenue

authorities.

(viii) It is lastly contended that the written statement
contains only general and evasive denials, without
specifically disputing the execution or validity of the Gift
Deed. Moreover, the defendants have not sought any
declaratory relief challenging the Gift Deed. It is therefore
argued that such vague denials attract the consequences
contemplated under Order VIII Rule 5 of the Code of
Civil Procedure, and the material averments of the plaint

. Digitally
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11 0.5.No.124/2011

(ix) On the aforesaid grounds, it is contended that the
donee became the absolute owner of the suit property by
virtue of the valid Mohammedan gift, and consequently, the
plaintiffs, claiming through the donee, have established
their lawful title to the suit schedule property. It is therefore

prayed that the suit be decreed with costs.

6. Final Arguments canvased by Learned

Counsel for the Defendants:

Learned counsel appearing for the defendants, Sri N.
M. Ingalagi with considerable emphasis and vehemence,
advanced the following submissions in support of the
defendants' case:

(I) It is contended that the impugned Gift Deed is
stated to have been executed on 06.02.1999. However, the
averments contained in the plaint disclose material
inconsistencies regarding the plaintiffs' possession of the

suit property and the alleged transaction of gift. Digital
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12 0.5.No.124/2011

(ii) It is further submitted that paragraph 10 of the
plaint states that the gift was made on 06.04.1999,
whereas the plaintiffs now rely upon Ex.P-25, which
purports to evidence a gift dated 06.02.1999. According to
the learned counsel, this discrepancy strikes at the very

foundation of the plaintiffs' case.

(iii) Learned counsel submits that the suit has not
been properly valued for the purpose of court fee. Placing
reliance upon Section 24(b) of the Karnataka Court
Fees and Suits Valuation Act, it is contended that the
plaintiffs were required to value the suit on the prevailing
market value of the property and pay ad valorem court fee
accordingly. Since no proper valuation has been made, the

suit is liable to fail on that ground as well.

(iv) It is further contended that Ex.P-25 is merely an
unregistered photocopy purportedly attested by a Notary.
In the absence of the original document, no relief can be

granted on the basis of such a document. It is argued that

SANJEEV
KUMAR
G

Digitall

signed by
SANJEEV
KUMAR G

ate:
2026.07.28
11:53:08
+0530



13 0.S.No.124/2011
Ex.P-25 has no independent evidentiary value and that no
proper foundation regarding the alleged loss of the original

Gift Deed has been laid in the plaint.

(v) The learned counsel further submits that neither
the attesting witnesses nor the scribe of Ex.P-25 has been
examined before the Court. According to him, the non-
examination of these material witnesses casts serious
doubt upon the authenticity and execution of the alleged

Gift Deed.

(vi) It is also contended that, apart from the present
defendants, several other legal heirs whose names continue
to find place in the RTC extracts have not been impleaded
as parties to the suit. In the absence of such necessary
parties, the suit suffers from non-joinder of necessary

parties.

(vii) Learned counsel further submits that the very

signature of the alleged donor appearing on Ex.P-25 has
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14 0.5.No.124/2011
been specifically disputed. In this regard, reliance is placed
upon the cross-examination of PW-1 dated 07.04.2025
and PW-2 dated 19.04.2025, wherein several elicited
admissions are stated to have created serious doubts
regarding the execution of the document and the identity of

the person who drafted it.

(viii) It is argued that Ex.P-25 is in the nature of a Gift
Deed and not merely a memorandum recording a past oral
gift. It is further submitted that in the earlier round of
litigation, the suit was decreed solely on the basis of
revenue entries, and the present Gift Deed was never
produced before the Court, thereby rendering the

subsequent production of Ex.P-25 highly doubtful.

(ix) Learned counsel submits that the mutation
entries were brought about merely on the basis of a Varadi.
Although the revenue appeals came to be dismissed, such

dismissal was solely on the ground of limitation and not on

. . . | . . Digitally
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15 0.S.No.124/2011

(x) It is further contended that if the transaction
relied upon is in fact a Gift Deed, the same is compulsorily
registrable under Section 17 of the Registration Act,
1908, and must also satisfy the requirements prescribed
under Section 123 of the Transfer of Property Act,
1882. In the absence of registration, the document is

inadmissible for proving the transfer of title.

(xi) Referring to Ex.P-17, learned counsel submits
that the Varadi was submitted by the alleged donee and not
by the donor. According to him, the conduct of the parties is
inconsistent with the alleged gift transaction. It is also
argued that there is no acceptable evidence to establish
delivery of possession of the suit property to the donee,
which is an essential ingredient of a valid Hiba under

Mohammedan Law.

(xii) Learned counsel further submits that the revenue

entries relied upon by the plaintiffs do not confer or create
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16 0.5.N0.124/2011
title. The plaintiffs must succeed on the strength of their
own case and not on the alleged weakness of the
defendants' case. It is further argued that the mere marking
of a document in evidence does not dispense with the
requirement of proving its execution and contents in

accordance with law.

(xiii) It is lastly contended that a plain reading of
Ex.P-25 does not disclose any recital evidencing acceptance
of the gift by the donee, which is one of the indispensable
requirements for the validity of a Mohammedan gift.
According to the learned counsel, the absence of such

acceptance renders the alleged gift legally unenforceable.

(xiv) Learned counsel further submits that the
plaintiffs have led evidence beyond the scope of the
pleadings, which is impermissible in law. It is a settled
principle that no amount of evidence can be looked into on

facts which have not been pleaded. Digitaly
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17 0.S.No.124/2011
(xv) On all the aforesaid grounds, it is prayed that the

suit be dismissed with costs.

7. Issues framed

Acting U/o 14 rule 1 of CPC and considering the
materials on record, this court had framed the following
issues for consideration:
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Additional Issue

Whether the impugned gift deed was
duly executed by Fakruddin S/o
Mehaboobsab Valikar on 6/2/1999 in
favour of Smt. Noorjahan W/o
Ibrahimsab Dalal, concerning the suit
property?

8. Plaintiff’s Evidence :-

Plaintif No.1 had examined himself as PW1 and had

filed an affidavit in lieu of her examination-in-chief and two

witnesses were examined as Pws.2 and 3 got marked Ex.P1

to Ex.P25. The detailed description of the documents are as

per below:

Sl.
No.

Description of Document Exhibits

1

RTC of Sy.No.268/A/1 Ex.P-1

SANJEEV
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2 M R No0.47/2006-07 Ex.P2

3 Certified copy of Order issued by Ex.P-3
the Deputy Commissioner,
Dharwad

4 Copy of death certificate Ex.P-4

5 Copy of death certificate Ex.P-5

6 Photos Exs.P-7 to 12

7 M.R No0.4/2003-04 Ex.P-13

8 M R No0.47/2006-07 Ex.P-14

9 Certified copy of order issued by Ex.P-15
the Land Tribunal Kalaghatagi

10 M.E No.3188 Ex.P-16

11 ME No.3722 Ex.P-17

12 'R S No.268 for the year 2004-05 Ex.P-18

13 | Copy of Gram Namone-8 Ex.P-19

14 | Letter issued by the Village Ex.P-20
Accountant

15 |2 Photos Exs.P-21 & 22

16 2CD Exs.P23 & 24

17 Photo copy of Gift deed dated Ex.P-25
06.02.1999

9. Defendants’ Evidence :-

Defendant had examined himself as DW1 and

had filed an affidavit in lieu of her examination-in-chief and

got marked Ex.D1 to Ex.D24. The detailed description of the

documents are as per below:

Sl.
No.

Description of Document

Exhibits
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20 0.S.No.124/2011

1 R S No0.268/1A (sketch) issued by Ex.D-1
the Village Accountant

2 |Tax paid receipts Exs.D2 to 14

3 Certificate dated 18.07.2018 issued Ex.D-15
by the Village Accountant,

Kalaghatagi
4 |8 photos Exs.D-16 to 23
5 One CD Ex.D-24

10. Findings on the Issues:-

Heard the arguments of the plaintiffs and the
Defendants and perused the materials on record. This
Court had arrived at the following findings :-

Issue No.1 : In the Affirmative

Addl Issue No.1: In the Affirmative

Issue No.2 : In the Affirmative

Issue No.3 : In the Affirmative

Issue No.4 : In the Affirmative

Issue No.5 : Inthe Negative

Issue No.6 : Inthe Negative

Issue No.7 : Inthe Negative

Issue No.8 : As per final order for the following:

PART- B
11. Issue No. 1 and Additional Issue No.l: These

issues are raised casting burden on the Plaintiff to prove
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21 0.5.No.124/2011
that she is the absolute owner of the suit property and that
the impugned qift deed was duly executed by Fakruddin S/o
Mehaboobsab Valikar on 6/2/1999 in favour of Smt.
Noorjahan W/o Ibrahimsab Dalal, respectively. These issues
are taken-up together for discussion as they are intrinsically

related to each other.

12. In order to discharge the aforesaid burden, the
plaintiff has examined herself as PW-1 and has got marked
Ex.P-1 to Ex.P-25. A perusal of the plaint averments as
well as the testimony of PW-1 in her examination-in-chief
affidavit makes it abundantly clear that the plaintiff asserts
her title over the suit schedule property solely on the
strength of the alleged Gift Deed dated 06.02.1999. Thus,
the said Gift Deed assumes pivotal significance in
determining the claim of title set up by the plaintiff. It is,
therefore, necessary to first examine Ex.P-25, which is the
document relied upon by the plaintiff as evidencing the

alleged gift. SANJEEV
KUMAR

G
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22 0.5.No.124/2011

13. Ex.P-25 is a photocopy of the Gift Deed dated
06.02.1999. The schedule appended thereto corresponds
with the description of the suit schedule property.
Admittedly, the original Gift Deed has not been produced
before the Court. The plaintiff, however, filed an application
seeking permission to adduce secondary evidence on the
ground that the original document had been lost. The said
application came to be allowed by this Court by order dated
19.12.2024, whereupon the photocopy was received in

evidence and marked as Ex.P-25.

14. At this juncture, it becomes apposite to briefly
advert to the legal position governing the admissibility of
secondary evidence.

“Section 91 of the Indian Evidence Act
embodies the well-settled Best Evidence Rule,
which mandates that where the terms of a
contract, grant or other disposition of property
have been reduced into writing, the document

itself constitutes the primary evidence of its
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23 0.5.No.124/2011
contents. Sections 63 and 65 of the Evidence Act,
however, carve out exceptions to this rule by
permitting secondary evidence in circumstances
recognised by law, including where the original
document is lost or destroyed, subject to the
party laying an adequate factual foundation for its
non-production. Thus, the mere production of a
photocopy does not dispense with the obligation
of the party relying upon it to establish the
circumstances entitling it to lead secondary

evidence.”

15. Reverting to the facts of the present case, Ex.P-
25 has been received in evidence pursuant to the order
dated 19.12.2024 passed by this Court. The consequence
of the said order is only that the photocopy became
admissible as a piece of secondary evidence. Such
admission, however, does not by itself establish either the
execution or the genuineness of the document. Those

aspects continue to remain open to challenge and are liable
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24 0.S.No.124/2011
to be tested on the touchstone of the evidence adduced

during trial, particularly through cross-examination.

16. Accordingly, the short question that arises for
consideration at this stage is whether the defendants
have effectively challenged the plaintiff's plea
regarding the loss of the original document and the
circumstances under which secondary evidence has

been adduced.

17. A careful perusal of the cross-examination of PW-
1 dated 19.04.2025 discloses that a substantial part of
the cross-examination is directed towards Ex.P-25 and the
circumstances surrounding its production. An extract of the
relevant portion of the cross-examination is reproduced
herein below:
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18. Upon an analysis of the aforesaid cross-
examination, it emerges that PW-1 has admitted that she,
her mother and the Executant of ExP25 were present at the
time of the execution of the document. She has further
deposed that the original Gift Deed was subsequently lost.

It has also been elicited that no police complaint was
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26 0.5.No.124/2011
lodged, nor was any public notice issued regarding the loss
of the original document. Further, PW-1 has stated that the
executant's hands were trembling while affixing his
signature to Ex.P-25. The defendants have also put a
specific suggestion to PW-1 that Ex.P-25 is a fabricated and
created document brought into existence only with an
intention to harass the defendants, which suggestion has

been categorically denied by PW-1.

19. The aforesaid elicited admissions undoubtedly
furnish circumstances which the defendants seek to rely
upon while assailing the genuineness and authenticity of
Ex.P-25. However, insofar as the limited question regarding
the admissibility of secondary evidence is concerned, the
cross-examination does not elicit any material to
demonstrate that the original Gift Deed is still in existence
or that the plaintiff has deliberately withheld the same from
the Court. Likewise, no suggestion has been made that the
plea of loss of the original document is inherently false or
malafide. The absence of a police complaint or newspaper

S 1I))igitAallyEs]iEg{;ied
sapEev B
Date:

G 2026.07.28
12:12:58 +0530



27 0.5.N0.124/2011
publication regarding the alleged loss of the document may
be a relevant circumstance while assessing the weight to be
attached to Ex.P-25, but such omission, by itself, is not
determinative of the plaintiff's entitlement to lead

secondary evidence.

20. Thus, the cross-examination, though directed
towards impeaching the credibility and genuineness of Ex.P-
25, does not effectively demolish the factual foundation laid
by the plaintiff for adducing secondary evidence. The
guestion whether Ex.P-25 is genuine, whether it was duly
executed, and whether it validly evidences the alleged gift
are distinct issues, which are required to be independently
examined on the basis of the entire evidence available on
record and not merely on the question of its admissibility as

secondary evidence.

21. Now the next aspect that calls for
consideration is; the genunity and credibility of

ExP25. Consequently, the question that arises for
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consideration is Whether the impugned gift deed
was duly executed by Fakruddin S/o Mehaboobsab
Valikar on 6/2/1999 in favour of Smt. Noorjahan W/o

Ibrahimsab Dalal?

22. Merely because Ex.P-25 has been admitted in
evidence as a piece of secondary evidence it does not ipso
facto establish its execution or genuineness. It is a settled
proposition of law that admissibility of a document and
proof of its contents are two distinct concepts. The
burden still lies upon the plaintiff to establish that Ex.P-25 is
a genuine document, that it was duly executed by the
Fakruddin S/o Mehaboobsab Valikar on 6/2/1999 in

favour of Smt. Noorjahan W/o Ibrahimsab Dalal.

23. In appreciating the genuineness of Ex.P-25, the
Court is required to examine the intrinsic recitals contained
therein, the oral evidence adduced by the parties, the

surrounding circumstances attending its execution, and the
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conduct of the parties before and subsequent to the alleged

transaction.

24. At the outset, it is pertinent to note that Ex.P-25
bears the date 06.02.1999 and contains a description of
the property which substantially corresponds with the suit
schedule property. The document also purports to record
that the donor voluntarily transferred the suit property in
favour of the donee. However, the mere existence of such
recitals cannot, by themselves, be treated as conclusive
proof of their truthfulness. The recitals must derive

assurance from reliable oral and documentary evidence.

25. The plaintiff has examined herself as PW-1 and
has consistently deposed that the Gift Deed was executed
by Fakruddin S/o Mehaboobsab Valikar in favour of
the Plaintiffs' mother Smt. Noorjahan W/o Ibrahimsab
Dalal in the presence of the concerned persons and that
the original document was subsequently lost. Nothing

substantial has been elicited in her cross-examination to
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demonstrate that Ex.P-25 is a document recently brought
into existence or that the photocopy has been manipulated.
Though a specific suggestion has been put to PW-1 that
Ex.P-25 is a fabricated document created only with an
intention to harass the defendants, the said suggestion has
been categorically denied. It is trite that a mere suggestion
made during cross-examination does not constitute
evidence unless it is substantiated by independent

material.

26. The defendants have also relied upon the
circumstance that no police complaint or newspaper
publication was made regarding the alleged loss of the
original document. As already observed, such omission may
be a circumstance warranting careful scrutiny of the
evidence, but it cannot, in isolation, lead to an irresistible

conclusion that Ex.P-25 is fabricated or devoid of credibility.

27. Similarly, the elicitation that the donor's hands

were trembling while affixing his signature is not, by itself,
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indicative of forgery or fabrication. At best, it is a
circumstance requiring appreciation along with the entirety
of the evidence. Unless supported by expert evidence or
other cogent material impeaching the signature of the
donor, such an elicitation cannot conclusively discredit the

execution of Ex.P-25.

28. Therefore, the genuineness of Ex.P-25 cannot be
accepted merely because it has been exhibited, nor can it
be rejected solely because it is a photocopy. Its credibility
has to be tested on the cumulative effect of the evidence
on record, particularly with reference to whether the
plaintiff has succeeded in proving the essential ingredients
of a valid Mohammedan gift, namely, (i) declaration of
gift by the donor, (ii) acceptance of the gift by the
donee, and (iii) delivery of possession. It is, therefore,
appropriate to examine each of these essential ingredients
independently on the basis of the evidence available on

record. SANJEEV DS
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29. The next question that falls for
consideration is whether the alleged Gift satisfies

the requirements of a valid Mohammedan gift.

30. This Court is conscious of the fact that the
defendants have not specifically challenged the execution
or validity of Ex.P-25 in their written statement by way of a
categorical plea in alignment with the mandate prescribed
under Order VI Rule 4 of CPC. Nevertheless, since the
plaintiffs predicate their title to the suit schedule property
entirely upon the alleged Gift Deed dated 06.02.1999, this
Court is duty-bound to independently examine whether the
transaction evidenced by Ex.P-25 fulfils the essential
ingredients of a valid Mohammedan gift. Such an enquiry
becomes indispensable for determining the plaintiffs’ claim

of title over the suit schedule property.

31. It is well settled that a valid Mohammedan gift
(Hiba) must satisfy three essential requirements, namely:

(i) a clear declaration of gift by the donor, (ii)

Digitall
SANJEEV SANJEEV
SANJEEV
] KUM]ARG
KUMAR Date:
G 2026.07.28
12:15:10
+0530



33 0.S.No.124/2011

acceptance of the gift by or on behalf of the donee,
and (iii) delivery of possession of the subject matter
of the gift to the donee. The absence of any one of these
essential ingredients would render the gqift Ilegally

unsustainable.

32. In order to ascertain whether the aforesaid
requirements stand satisfied, it is necessary to examine the
recitals contained in Ex.P-25. An extract of the second

paragraph of Ex.P-25 is reproduced herein below:

"8 Boegor SRodod wIEFod mAEW 1 ST JFSP Do Y ©F
HOZRCRDOE  FTorte TS FDHDOOW  Bne  FF  FOFHIH  AadROMY
©RPOFICDIN FBC  BAETTO DT CPBROT Don FeBe B BAORZY, IF B
orNDN W0 BWLEP HoF CAIN0E  JWRITAYLD 03 MAOT ),
BR08008e0 THorle Fwod CLSROT FARIS 1 20 FET BWTT) WNTIIPY ©¥3
B1B 70 A2 B8 VSR A FIF Tt B39080 SRIFTO Q) IrisodeoEd I S3F

& & & Uga w - Qo & g
Fjod ©RT0SIH AT W Hoed wWepoCOSeD.

skkskkskkokk

33. A plain reading of the aforesaid recital discloses
that the donor unequivocally expressed his intention to gift

the suit schedule property in favour of the donee, namely,
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the plaintiffs' mother. The recital further records that the
donee accepted the said gift and that possession of the suit
schedule property was simultaneously delivered to her.
Thus, on the face of the document, Ex.P-25 contains recitals
touching upon all the three essential constituents of a valid

Mohammedan gift.

34. It is also pertinent to note that during the course
of the cross-examination of PW-1, the defendants have not
substantially confronted or impeached the aforesaid
recitals. No specific suggestion has been put to PW-1
disputing the recital relating to the donor's declaration of
gift, the donee's acceptance thereof, or the delivery of
possession as recorded in Ex.P-25. Though the defendants
have generally alleged that Ex.P-25 is a fabricated
document, they have not elicited any material in the cross-
examination to specifically discredit these recitals. In the
absence of any effective challenge directed towards these

material recitals, they assume considerable evidentiary
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significance while appreciating the validity of the alleged

gift.

35. Further, in order to establish the due execution of
Ex.P-25, the plaintiffs have examined PW-2, who claims to
be one of the attesting witnesses to the Gift Deed. In
paragraph No. 3 of his examination-in-chief affidavit, PW-2
has categorically deposed that Fakrusab, the alleged
donor, executed the Gift Deed dated 06.02.1999 in favour
of the plaintiffs' mother, Smt. Noorjahan, in his presence
and in the presence of three other attesting witnesses. PW-
2 has further identified his signature appearing on Ex.P-25,
which has been marked as Ex.P-25(a). He has also
identified the signatures of the donor, Fakrusab, which have

been marked as Ex.P-25(b), Ex.P-25(c) and Ex.P-25(d).

36. The cross-examination of PW-2, however, is found
to have been directed predominantly towards the
circumstances relating to the drafting and preparation of

Ex.P-25 rather than its execution. An extract of the relevant
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portion of the cross-examination dated 19.04.2025 is

reproduced herein below:

"PoR) D.T0 . IBART, WOY IdeeBY TOPEN TORITICO ©Y 0BT I,
025 T [0 eDGLT 8o? [teedy 3005000 BRIWTL.  ©0Y wdeetd
ADTEE e NTn) AN) 3%@3@ (Dlamp) F\SQ m% AIIVFH0NY) BEFOOS Tt ST° D& PUEIS
SFCOTY DIVRATCOF)EO Sgdyae DOBT FOFO3D YTO XD m&gad DB BOBOIVTIT.
0225 304000 SPRE 0 ’ede. A25(2), (3) D (B)NY Sotf F398 9E 20Bd
70, 909 JFeeT BB BT X PUBID BFCLT FHnD A2250Y AY. IA25 TYCOD
Secesd Sngodbd o [0 0350 FoSETY 20W0 KedY. 25 TY WRROTR
WIBTLIT BB D° O WU TIT &M B3, WIATFR) WIBTVIN 00 DFE &
WoeReORC Abrivgy wWed 33 decBY. FICLZRITICL BA0WT T30 FoFodY o3
BIRER0BO YPYOO HOBT FD.  FFOOZAWT ST dxgg:»’&) 0BT 108Q. FTCLZRITIOMN
203N Fa0 WSO BRBEIR FORE 0D YOI 0BT RedY. I ade)de Desed
RRdYTe HFTO B [DN FHI0D BIABIS YLTCBROTI 33?5’0 By, BoBoduZes 2om3
A00LY. 250 30“371993&) Son WA BePE3. fo%b zog, BoBadwdged oY
200"

37. A careful scrutiny of the aforesaid cross-
examination reveals that no substantial challenge has been
directed towards the testimony of PW-2 insofar as the
execution of Ex.P-25 is concerned. The defendants have
neither disputed the authenticity of the signature identified

by PW-2 as his own nor suggested that he was not present
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at the time of execution of the document. Likewise, no
questions have been put to him to impeach his assertion
that he personally witnessed the donor executing Ex.P-25 or
to test the veracity of his account of the execution. His
evidence regarding the execution of Ex.P-25 has, therefore,

remained substantially unshaken in cross-examination.

38. It is trite that where a witness deposes to a
material fact and the opposite party fails to confront him on
that aspect during cross-examination, such omission
assumes significance while appreciating the evidentiary
value of his testimony. In the present case, although the
defendants have sought to cast doubt upon the authenticity
of Ex.P-25 as a whole, they have not effectively impeached
the testimony of PW-2 concerning the execution and
attestation of the document. Consequently, the testimony
of PW-2, to the extent it relates to the execution of Ex.P-25,

inspires confidence and constitutes a relevant circumstance
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39. The plaintiffs have also examined PW-3, who
claims to have personal knowledge of the execution of
Ex.P-25 as well as the delivery of possession of the suit
schedule property in favour of the plaintiffs'’ mother
pursuant to the said gqift. In his examination-in-chief
affidavit, PW-3 has categorically deposed that he personally
witnessed the transaction of gift and was aware of the
circumstances under which the donor executed Ex.P-25 and

delivered possession of the suit property to the donee.

40. A careful perusal of the cross-examination of PW-
3 reveals that no effective challenge has been directed
towards his testimony insofar as it relates to the execution
of Ex.P-25 or the transaction embodied therein. The
defendants have not confronted PW-3 with any suggestion
disputing his presence at the time of the transaction, nor
have they questioned his assertion that he personally
witnessed the execution of the Gift Deed and the delivery of
possession. Equally, no attempt has been made to impeach

his personal knowledge of the transaction or to discredit his
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version by eliciting any material contradictions or

inconsistencies.

41. The absence of any substantial cross-examination
on these material aspects assumes significance. It is a well-
settled principle of evidence that where a witness has
deposed to a material fact and the opposite party fails to
challenge such testimony in cross-examination, the Court is
ordinarily entitled to attach due weight to that
uncontroverted portion of the evidence. Consequently, the
testimony of PW-3, insofar as it relates to the execution of
Ex.P-25 and the attendant transaction of gift, has remained
substantially unshaken and lends corroborative support to

the version advanced by the plaintiffs.

42. Upon a cumulative appreciation of the entire oral
and documentary evidence on record, this Court is of the
considered opinion that the plaintiffs have succeeded in
establishing the due execution of Ex.P-25. The testimony of

PW-1 regarding the execution of the Gift Deed and the
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subsequent loss of its original has remained materially
consistent. The evidence of PW-2, an attesting witness to
the document, directly proves the execution of the Gift
Deed by the donor and identifies both his own signature
and those of the donor appearing on Ex.P-25. Significantly,
the defendants have failed to effectively challenge the
testimony of PW-2 on the material particulars relating to the
execution of the document. Likewise, the evidence of PW-3,
who claims to have personally witnessed the transaction of
gift and the delivery of possession, has remained
substantially uncontroverted and furnishes independent

corroboration to the plaintiffs' version.

43. The defendants have sought to impeach Ex.P-25
principally on the ground that it is a photocopy, that the
original document was not produced and that no police
complaint or public notice was issued regarding its loss.
However, as already discussed, these circumstances,
though relevant for appreciation of evidence, do not, by

themselves, render the document unreliable or fabricated.
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Except putting suggestions to the witnesses, which have
been categorically denied, the defendants have not
produced any positive or cogent evidence to probabilise
their plea that Ex.P-25 is a concocted or fabricated
document. Mere suggestions made in the course of cross-
examination, unsupported by independent evidence, cannot

displace otherwise cogent and consistent oral testimony.

44. Equally significant is the fact that the defendants
have not specifically pleaded any particulars of fraud,
fabrication or forgery in respect of Ex.P-25 as mandated
under Order VI Rule 4 of the Code of Civil Procedure.
Their written statement contains only general and omnibus
denials without disclosing the material facts constituting the
alleged invalidity of the Gift Deed. Such vague pleadings
cannot be permitted to dilute the evidentiary value of the
positive evidence adduced by the plaintiffs, particularly
when the execution of the document has been spoken to by
an attesting witness and another independent witness

whose testimony has remained substantially unshaken.
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45. Further, the recitals contained in Ex.P-25 disclose
the three essential constituents of a valid Mohammedan
gift, namely, a declaration of gift by the donor,
acceptance thereof by the donee and delivery of
possession of the subject matter of the gift. These
recitals receive corroboration from the oral evidence of PW-
1, PW-2 and PW-3. The defendants have not elicited any
material contradiction in their cross-examination so as to
create a reasonable doubt regarding the existence of these
essential ingredients. In the absence of any convincing
rebuttal, this Court finds no reason to discard either the
recitals contained in Ex.P-25 or the oral testimony

supporting the same.

46. It is trite that a civil case is required to be decided
on the touchstone of preponderance of probabilities
and not on proof beyond reasonable doubt. Judged on the
aforesaid standard, the evidence adduced by the plaintiffs

inspires confidence and outweighs the bare denials and
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unsupported suggestions put forth by the defendants.
Consequently, this Court is satisfied that the plaintiffs have
successfully established that Fakruddin S/o
Mehaboobsab Valikar validly executed the Gift Deed
dated 06.02.1999 in favour of Smt. Noorjahan W/o
Ibrahimsab Dalal, thereby conveying the suit schedule
property in accordance with the principles governing a valid
Hiba under Mohammedan Law. As the plaintiffs trace their
title through the said donee, their claim of ownership over
the suit schedule property consequently stands established.
Accordingly, Issue No.1 and Additional Issue No.l are

answered in the Affirmative.

47. lIssue No.2: This issue is raised casting burden

on the Plaintffs to prove that, they are in possession and

enjoyment of the suit property.

48. In order to discharge the aforesaid burden, the
plaintiffs have relied upon documentary evidence marked

as Ex.P-1 to Ex.P-3, Ex.P-13 and Ex.P-25. Ex.P-1
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comprises the RTC extract relating to the suit schedule
property. Ex.P-2 is the relevant mutation register extract,
while Ex.P-3 is the certified copy of the order passed by the
Deputy Commissioner. Ex.P-13 is another mutation register
extract reflecting the subsequent revenue entries. The
plaintiffs have also placed substantial reliance upon Ex.P-
25, the Gift Deed dated 06.02.1999, which forms the
foundation of their claim of title and, consequently, their

claim of possession over the suit schedule property.

49. A careful scrutiny of the cross-examination of PW-
1 reveals that the defendants have principally questioned
her personal knowledge regarding the contents of the
aforesaid documents. However, no material has been
elicited to impeach the authenticity of the revenue records
or to demonstrate that the entries reflected therein are
fabricated or otherwise unreliable. Likewise, nothing
substantial has emerged in the cross-examination so as to

discredit the evidentiary value of Ex.P-25, which has already
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been discussed while answering Issue No.1 and Additional

Issue No.1.

50. Significantly, PW-1 has categorically deposed that
the suit schedule property had been entrusted for
cultivation to one Ramu, who has been cultivating the
same through his brother on behalf of the plaintiffs. This
testimony clearly indicates that the plaintiffs were not
claiming physical cultivation by themselves but were
asserting constructive possession through a cultivator
acting on their behalf. It is well settled that possession in
law need not always be actual or physical; constructive
possession through an agent, tenant, caretaker or cultivator
is equally recognised, provided such possession is

established by acceptable evidence.

51. It is pertinent to note that the aforesaid
testimony of PW-1 has remained substantially
unchallenged. No specific suggestion has been put to PW-1

disputing the entrustment of cultivation to Ramu, nor has
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any material contradiction been elicited to discredit this
aspect of her evidence. The failure to effectively confront
the witness on a material assertion lends due assurance to

her testimony.

52. On the other hand, the defendants have
produced Ex.D-12 to Ex.D-15. Ex.D-12 to Ex.D-14 are tax
paid receipts, some standing in the name of the original
owner, Fakrusab, and others in the name of Defendant
No.1l. Ex.D-15 is a certificate issued by the Village
Accountant stating that the suit schedule property belongs

to the defendants.

53. However, these documents, either individually or
collectively, do not conclusively establish the defendants’
possession over the suit schedule property. It is trite that
payment of land revenue or property tax is primarily a fiscal
arrangement between the revenue authorities and the
person making such payment. Such receipts neither create

nor extinguish title, nor do they conclusively establish
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possession. Likewise, the certificate issued by the Village
Accountant is only an administrative endorsement and is
not a document of title. It cannot prevail over the
substantive oral and documentary evidence adduced before
a competent civil court, particularly when the plaintiffs have
succeeded in establishing the validity of the Gift Deed

under which they trace their title.

54. Further, the revenue records produced by the
plaintiffs disclose that their names have been entered in the
revenue records pursuant to the mutation proceedings.
Although revenue entries by themselves do not confer title,
they constitute a relevant piece of evidence regarding
possession and enjoyment, especially when read in
conjunction with the proved title of the plaintiffs. In the
present case, the plaintiffs' documentary evidence, coupled
with the unshaken testimony of PW-1 regarding cultivation
through Ramu, probabilises their case of continued

possession over the suit schedule property. SANJEEV
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55. In a civil proceeding, the question of possession is
to be adjudged on the touchstone of preponderance of
probabilities. Upon a cumulative appreciation of the entire
evidence on record, this Court is of the considered view that
the plaintiffs have succeeded in establishing that they were
in lawful and constructive possession and enjoyment of the
suit schedule property as on the date of institution of the
suit. The defendants have failed to produce cogent and
convincing evidence sufficient to rebut the plaintiffs' case or
to establish their own exclusive possession. Accordingly,

Issue No.2 is answered in the Affirmative.

56. Issue No.3: This issue is raised casting burden

on the Plaintiffs to prove that the Defendant was causing
unlawful interference with the Plaintiffs possession and

enjoyment of the suit property.

57. In order to discharge the aforesaid burden, the
plaintiffs have examined PW-1, who has categorically

deposed in her examination-in-chief affidavit that the
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defendants, along with their associates, had attempted to
interfere  with the plaintiffs' peaceful possession and
enjoyment of the suit schedule property. In support of the
said testimony, the plaintiffs have relied upon Ex.P-3, being
the certified copy of the order passed by the Deputy
Commissioner, and Ex.P-6 to Ex.P-12, being the

photographs depicting the suit schedule property.

58. A perusal of Ex.P-3 discloses that the defendants
had carried the mutation proceedings in appeal before the
Deputy Commissioner by challenging the order passed by
the Assistant Commissioner. The said appeal came to be
dismissed. Though the dismissal of the revenue appeal does
not, by itself, establish the plaintiffs' title, it is nevertheless
a relevant circumstance reflecting the subsisting dispute
between the parties in respect of the suit schedule property.
Significantly, the existence and outcome of the said

proceedings have not been disputed by the defendants.
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59. Further, the testimony of PW-1 regarding the acts
of interference has remained substantially unshaken in
cross-examination. Nothing worthwhile has been elicited to
discredit her assertion that the defendants attempted to
interfere with the plaintiffs' possession over the suit

schedule property.

60. It is also apposite to advert to the evidence of
DW-1. During his cross-examination dated 10.07.2019,
Ex.P-6 to Ex.P-12 were confronted to him. The relevant
portion of the cross-examination is reproduced herein

below:

"SI 2,000 ¢o0d BIIPo 020 VBT AD-8 03 NITIITP0.
08 0P mxd HoeS FFY VeI wHE world WOOZW. S AERBY
61000 ZTTO Bk BIF L9 03 MITLRYE0D. RO HpetdsY
23300838 SV T [BoF03eNCOZH Do VP BoF BeFFRITIT oW FCIW
©0F8 3D.FFOIL F00BIBER VY [oBoLY B oy, w0 WoEIto. SN
BWROBY  POIRUZDT0 BecRGy OBT OL-10 003 RXCLSKR0DD. D
SJONAVEIAY KS%J Sodadn  oI3 @Q)@CSQ 30. g S[oBOITBL WO
Fpeelnodgd driodws HR0dBACHT Y BNEL. Dar SodedQ Byt Yovsen
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61. A careful reading of the aforesaid cross-
examination reveals that DW-1 has admitted that the
property depicted in Ex.P-9 is the suit schedule property.
He has further not disputed that the photographs marked
as Ex.P-6 to Ex.P-8 and Ex.P-11 and Ex.P-12 pertain to
the suit schedule property. He has also admitted that the
house and tea stall shown in the said photographs are
situated in the suit schedule property, though he claims the

same to belong to him.

62. As already held while answering Issue Nos.1
and 2, the plaintiffs have succeeded in establishing their
title and lawful possession over the suit schedule property.
Consequently, the defendants' assertion of ownership over
the structures standing on the property remains

unsupported by any cogent evidence. The admissions

Digitall
SeaEY
SANJEEV
KUMAR oo R
ate:
G 2026.07.28

12:20:56
+0530



53 0.5.N0.124/2011
elicited from DW-1, read in conjunction with the testimony
of PW-1 and the documentary evidence on record,
probabilise the plaintiffs' case that the defendants have
been asserting hostile rights over the suit schedule property
and have attempted to disturb the plaintiffs' peaceful

possession.

63. In a suit for permanent injunction, it is not
necessary for the plaintiffs to establish actual
dispossession. It is sufficient if the evidence demonstrates a
real and tangible threat of unlawful interference with their
lawful possession. The evidence discussed above clearly
establishes that the defendants have asserted rights
adverse to the plaintiffs and have interfered, or have
attempted to interfere, with the plaintiffs' peaceful

possession and enjoyment of the suit schedule property.

64. Accordingly, this Court is of the considered
opinion that the plaintiffs have successfully discharged the
burden cast upon them in proving unlawful interference on
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the part of the defendants. Hence, Issue No.3 is

answered in the Affirmative.

65. Issue No.5: This issue is raised casting burden

on the Defendant to prove tha the suit for declaration of
title is not maintainable in the absence of seeking relief to
declare that the ipugned gift deed dated 6/2/1999 is valid

under law.

66. The defendants have contended that since the
plaintiffs trace their title through the Gift Deed dated
06.02.1999, the present suit is not maintainable without
seeking an independent declaration regarding the validity
of the said Gift Deed. According to the defendants, the
plaintiffs ought to have sought a declaration validating the
Gift Deed before seeking declaration of title over the suit

schedule property.

67. This contention, in the considered opinion of this

Court, is devoid of merit. gggﬁ%%‘;%g
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68. At the outset, it is pertinent to note that the
plaintiffs have not approached this Court seeking
enforcement of the Gift Deed as an independent
cause of action. On the contrary, the plaintiffs have
instituted the present suit seeking a declaration of their title
over the suit schedule property and consequential relief of
permanent injunction. The Gift Deed dated 06.02.1999 has
merely been relied upon as the source of title through
which the plaintiffs claim succession to the suit schedule
property. Therefore, the validity and due execution of the
Gift Deed arise only as an incidental issue for adjudication

while deciding the principal relief of declaration of title.

69. It is well settled that in a suit for declaration of
title, the Court is competent to examine every link in the
chain of title relied upon by the plaintiff. If the plaintiff
traces title through a sale deed, gift deed, partition deed or
any other instrument, the Court necessarily has to examine

the legality, validity and evidentiary worth of such
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document while adjudicating the relief of declaration. Such
examination does not require the plaintiff to seek a
separate declaratory relief declaring the very document to
be valid, unless the plaintiff himself seeks to avoid or set
aside an adverse instrument or unless the law specifically

mandates such a relief.

70. In the present case, this Court has already
undertaken an elaborate examination of Ex.P-25 while
answering Issue No.1l and Additional Issue No.1l. Upon
appreciation of the oral and documentary evidence, this
Court has recorded a categorical finding that the plaintiffs
have successfully established the due execution of the Gift
Deed dated 06.02.1999 and that the transaction satisfies
the essential ingredients of a valid Hiba under
Mohammedan Law. Once such a finding has been returned
in the present proceedings, no separate declaratory relief
declaring the Gift Deed to be valid survives for
consideration.The relief claimed by the plaintiffs

substantially encompasses adjudication of their source of
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title, and the validity of the Gift Deed stands examined as

an integral component of the adjudication of title itself.

71. Accordingly, this Court is of the considered
opinion that the defendants has failed to discharge the
burden cast upon him in establishing that the present suit is
not maintainable for want of a separate declaratory relief
regarding the validity of the Gift Deed dated 06.02.1999.
The contention is, therefore, liable to be rejected. Hence,

Issue No.5 is answered in the Negative.

72. Issue No0.6: This issue casts the burden upon

the defendants to prove that the valuation adopted by the
plaintiffs for the purpose of the suit is incorrect and that the
court fee paid thereon is not in conformity with the
provisions of the Karnataka Court Fees and Suits

Valuation Act, 1958.

73. The defendants have taken a specific contention

in their written statement that the suit has not been
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properly valued and that the plaintiffs ought to have valued
the suit on the prevailing market value of the suit schedule
property by paying ad valorem court fee under the
provisions of the Karnataka Court Fees and Suits Valuation
Act, 1958. Similar contentions have also been urged during

the course of final arguments.

74. However, a careful scrutiny of the evidence on
record reveals that the defendants have not produced any
oral or documentary evidence in support of the said
contention. Neither during the cross-examination of PW-1
nor through the evidence of DW-1 has any material been
brought on record to demonstrate that the valuation
adopted by the plaintiffs is contrary to the provisions of the
Karnataka Court Fees and Suits Valuation Act, 1958. The
defendants have also not produced any document
indicating the market value of the suit property or any

material to establish that the court fee paid is deficient.
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75. It is trite that an objection relating to court fee or
valuation cannot be sustained merely on the basis of a bald
pleading or oral submission. The party raising such an
objection bears the burden of establishing, by cogent
material, that the valuation adopted by the plaintiff is
contrary to the provisions of the statute. Mere assertion,
without supporting evidence, is insufficient to discharge

such burden.

76. In the present case, the plaintiffs have valued the
suit and paid the court fee in accordance with the reliefs
claimed in the plaint. Except making a general allegation
that the suit ought to have been valued differently, the
defendants have failed to specify the provision of the
Karnataka Court Fees and Suits Valuation Act under which
the valuation adopted by the plaintiffs is alleged to be
erroneous. No acceptable evidence has been placed before
this Court to demonstrate either the alleged undervaluation

of the suit or the insufficiency of the court fee paid thereon.
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77. It is pertinent to note that the plaintiffs have
sought a declaration of their title to the suit schedule
property coupled with the consequential relief of permanent
injunction on the assertion that they are in lawful
possession thereof. Such a suit squarely falls within the
ambit of Section 24(b) of the Karnataka Court Fees
and Suits Valuation Act, 1958, which governs suits for a
declaratory decree with consequential relief where the
plaintiff is in possession of the property. The valuation
adopted by the plaintiffs is, therefore, in consonance with

the said statutory provision.

78. The defendant has merely contended that the
plaintiffs ought to have valued the suit on the prevailing
market value of the property. However, no provision of the
Karnataka Court Fees and Suits Valuation Act, 1958 has
been pointed out by the defendant to demonstrate that
Section 24(b) is inapplicable to the facts of the present
case. No evidence has also been adduced to establish that

the valuation made by the plaintiffs is contrary to law or
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that the court fee paid is deficient. In the absence of any
such material, the objection regarding valuation and court

fee cannot be sustained.

79. Accordingly, this Court holds that the suit has
been properly valued under Section 24(b) of the
Karnataka Court Fees and Suits Valuation Act, 1958,
and that the defendants have failed to discharge the
burden cast upon them under this issue. Hence, Issue No.6

is answered in the Negative.

80. Issue No.7: This issue is raised casting burden

on the Defendant to prove that the suit is barred by non-

joinder of necessary parties.

81. In order to discharge the aforesaid burn den, the
defendant has examined himself as DW-1 and has filed an
affidavit in lieu of his examination-in-chief. In paragraphs 4
and 5 of the said affidavit, DW-1 has merely asserted that
the plaintiffs have failed to implead the necessary parties to
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the suit and, on the other hand, have impleaded him
though, according to him, he is not a necessary party to the
proceedings. On the basis of the said assertion, it is
contended that the suit is liable to be dismissed for non-

joinder of necessary parties.

82. However, a careful scrutiny of the evidence on
record reveals that the said contention is wholly devoid of
particulars. Except making a bald and sweeping assertion in
his examination-in-chief affidavit, DW-1 has neither
identified the persons who are alleged to be necessary
parties nor disclosed the nature of their interest in the suit
schedule property. Equally, no evidence has been adduced
to establish that, in the absence of such persons, no

effective or executable decree can be passed by this Court.

83. Itis well settled that a necessary party is one in
whose absence no effective and complete adjudication of
the dispute can be made. The burden of proving that a suit
is bad for non-joinder squarely rests upon the party raising
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such an objection. A mere plea of non-joinder, unsupported
by material particulars or evidence identifying the alleged
necessary parties and the necessity of their presence, is

insufficient to sustain such an objection.

84. In the present case, the defendant has neither
produced any documentary evidence nor elicited any
material during the cross-examination of the plaintiffs'
witnesses to demonstrate that any person, other than the
parties already on record, possesses such a legal interest in
the suit schedule property that his or her presence is
indispensable for an effective adjudication of the dispute.
The defendant has also failed to establish as to how the
absence of any such person would render the decree

ineffective or inexecutable.

85. On the contrary, the controversy involved in the
present suit relates to the plaintiffs' claim of title through
the Gift Deed dated 06.02.1999 and the alleged

interference by the defendant. The questions arising for
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determination can be effectively and completely
adjudicated between the parties presently before the Court.
In the absence of any cogent material demonstrating
prejudice or failure of justice on account of non-
impleadment of any other person, the objection regarding

non-joinder cannot be sustained.

86. Accordingly, this Court is of the considered
opinion that the defendant has failed to discharge the
burden cast upon him to prove that the suit is bad for
non-joinder of necessary parties. Hence, Issue No.7 is

answered in the Negative.

87. Issue No.4: This issue is raised to discuss

regarding the Plaintiffs entitlement for the relief of
declaration of title of the suit property with consequential

relief of permanent injunction as against the Defendant .

88, While answering Issue No.l1l and Additional

Issue No.1, this Court has, upon an elaborate appreciation
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of the oral and documentary evidence, held that the
plaintiffs have successfully established the due execution of
the Gift Deed dated 06.02.1999 (Ex.P-25) by Fakruddin
S/o Mehaboobsab Valikar in favour of Smt. Noorjahan
W/o Ibrahimsab Dalal. This Court has further held that
the transaction embodied in Ex.P-25 satisfies all the
essential ingredients of a valid Hiba under Mohammedan
Law, namely, declaration of gift by the donor, acceptance
by the donee and delivery of possession. Consequently, it
has been held that the plaintiffs, claiming through the said
donee, have established their lawful title to the suit

schedule property.

89. While answering Issue No.2, this Court has
further recorded a finding that the plaintiffs were in lawful
and constructive possession and enjoyment of the suit
schedule property as on the date of institution of the suit.
The oral testimony of PW-1, coupled with the revenue
records and other documentary evidence produced by the

plaintiffs, has been found sufficient to establish their
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possession. The defendant, on the other hand, has failed to
produce any cogent evidence capable of dislodging the

plaintiffs' case.

90. Further, while answering Issue No.3, this Court
has held that the plaintiffs have successfully established
that the defendant interfered with, or attempted to interfere
with, their peaceful possession and enjoyment of the suit
schedule property. The admissions elicited from DW-1,
coupled with the documentary evidence produced by the
plaintiffs, clearly establish a real and tangible threat to the
plaintiffs' lawful possession, thereby entitling them to seek

protection by way of a decree of permanent injunction.

91. Equally significant is the fact that the objections
raised by the defendant regarding the maintainability of the
suit, improper valuation and court fee, and non-joinder of
necessary parties have all been negatived while answering

Issue Nos.5, 6 and 7, respectively. The defendant has
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failed to establish any legal impediment disentitling the

plaintiffs from obtaining the reliefs sought in the plaint.

92. It is a settled principle that where a plaintiff
succeeds in proving his title and possession over the suit
property and further establishes unlawful interference by
the defendant, he becomes entitled not only to a
declaration of his title but also to the consequential relief of
permanent injunction restraining the defendant from
interfering with his peaceful possession. The evidence
adduced in the present case satisfies all these

requirements.

93. Therefore, upon a cumulative consideration of the
findings recorded on the foregoing issues, this Court is of
the considered opinion that the plaintiffs have successfully
established their entitlement to the relief of declaration
declaring them as the absolute owners of the suit
schedule property and to the consequential relief of

permanent injunction restraining the defendant, his
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agents, servants, or anybody claiming through or under him
from interfering with the plaintiffs' peaceful possession and
enjoyment of the suit schedule property. Accordingly,

Issue No.4 is answered in the Affirmative.

94. Consideration of the Rival Contentions:

(I)  This Court has bestowed its anxious consideration
to the elaborate submissions advanced by the learned
counsel appearing for the respective parties. The oral and
documentary evidence available on record has been
carefully scrutinised in the light of the rival pleadings, the
applicable statutory provisions and the settled principles

governing appreciation of evidence in civil proceedings.

(i) The principal contention advanced on behalf of
the plaintiffs is that the suit schedule property was validly
gifted by Fakruddin S/o Mehaboobsab Valikar in favour of
Smt. Noorjahan W/o Ibrahimsab Dalal under Mohammedan
Law by way of a valid Hiba dated 06.02.1999, and that Ex.P-

25, though produced as secondary evidence, satisfactorily
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establishes the said transaction. It is further contended that
the ingredients of a valid Mohammedan gift, namely
declaration by the donor, acceptance by the donee and
delivery of possession, stand established from the recitals
contained in Ex.P-25, the oral evidence of PW-1, PW-2 and
PW-3, and the subsequent mutation entries. Reliance has
also been placed upon Section 129 of the Transfer of
Property Act, 1882, the provisions relating to secondary
evidence under the Indian Evidence Act, and the decision of
the Hon'ble Supreme Court in Rasheeda Khatoon (D)
through LRs. v. Ashiq Ali (D) through LRs., (2014) 10 SCC

459.

(iii) Per contra, the defendant has assailed the
plaintiffs' claim by contending that Ex.P-25 is merely an
unregistered photocopy having no evidentiary value; that
the alleged Gift Deed suffers from discrepancies regarding
its date and execution; that no proper foundation was laid
for adducing secondary evidence; that the document has

not been proved in accordance with law; that the suit is bad
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for non-joinder of necessary parties and improper valuation;
that the Gift Deed required compulsory registration; that
the plaintiffs have failed to establish acceptance of the gift
and delivery of possession, which are indispensable
ingredients of a valid Hiba; that the revenue entries do not
confer title; and that the plaintiffs have travelled beyond

their pleadings.

(iv) The aforesaid rival submissions have been
examined in detail while answering the respective issues
framed for determination. While adjudicating Issue No.1l
and Additional Issue No.1, this Court has considered the
entire controversy relating to the admissibility of secondary
evidence, the due execution and genuineness of Ex.P-25,
the legal requirements governing a valid Mohammedan qift,
the effect of non-registration, the evidentiary value of the
testimony of PW-1, PW-2 and PW-3, and the objections
raised by the defendant regarding the authenticity of the
Gift Deed. Upon such appreciation, this Court has recorded

a finding that the plaintiffs have successfully established
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the due execution of Ex.P-25 and that the transaction
satisfies all the essential ingredients of a valid Hiba under

Mohammedan Law.

(v) Similarly, while answering Issue Nos.2 and 3,
this Court has examined the rival contentions relating to
possession, mutation entries, revenue proceedings, delivery
of possession and alleged acts of interference. Upon
appreciation of the oral and documentary evidence, this
Court has concluded that the plaintiffs have established
their lawful possession over the suit schedule property and
that the defendant has unlawfully interfered with such

possession.

(vi) The objections raised by the defendant regarding
the maintainability of the suit, the necessity of seeking a
separate declaration regarding the validity of the Gift Deed,
improper valuation and court fee, and non-joinder of
necessary parties have also been independently considered

while answering Issue Nos.5, 6 and 7. For the reasons
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recorded therein, each of those objections has been found

to be devoid of merit.

(vii) Accordingly, all the submissions canvassed by the
learned counsel for both parties stand answered by the
findings recorded on the respective issues as per herein

above.

95. Issue No.4: For the forgoing reasons, this Court

is inclined to pass the following:
ORDER

This suit instituted by the plaintiffs
is hereby decreed with costs.

It is declared that the plaintiffs are
the absolute owners in lawful
possession and enjoyment of the suit
schedule property by virtue of
succession to the valid Mohammedan
Gift (Hiba) dated 06.02.1999
executed by Fakruddin S/o
Mehaboobsab Valikar in favour of
their mother Smt. Noorjahan W/o
Ibrahimsab Dalal.

The defendant, his men, agents, g, gey
servants, representatives, or any  KUMAR
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person claiming through or under him
are hereby permanently restrained
from interfering with the plaintiffs'
peaceful possession and enjoyment of
the suit schedule property.

Office is hereby directed to draw
decree accordingly.

Accordingly, this suit shall stand
disposed.

(Dictated to Adalat Ai, auto transcribed by Adalat Ai formatted by Stenographer corrected by me
and then pronounced by me in the open court on this 28" day of July, 2026)

SANJEEV S&fVERiar o
KUMAR G 253820550
(G. Sanjeev Kumar)

Civil Judge & JMFC,
Kalaghatagi,

ANNEXURE

List of withesses examined on behalf of Plaintiffs:

PW.1 : Smt. Sairabanu Nazeerahmed Nesargi
PW.2 : Srikant Surendra Katwakar
PW.3 :  Ramu Govindappa Tahasildar

List of documents marked on behalf of plaintiffs;

Ex.P1 ; RTC of Sy.No.268/A/1
Ex.P2 : M R No.47/2006-07
Ex.P3 ; Certified copy of order issued by the
Deputy Commissioner, Dharwad Dty
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Ex.P5
Exs.P6 to 12
Ex.P13
Ex.P14
Ex.P15

Ex.P16
Ex.P17
Ex.P18
Ex.P19
Ex.P20

Exs.P21 & 22
Exs.P23 & 24
Ex.P25

Ex.P25 (a) to (d)
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Copy of death certificate

Photos

M R No.4/2003-04

M R No.47/2006-07

Certified copy of order issued by
the Land Tribunal Kalaghatagi

M E No.3188

M E No.3722

R S No.268 for the year 2004-05
Copy of Gram Namone-8

Letter issued by the Village
Accountant

2 Photos

2CD

Photo copy of Gift deed dtd 06.02.1999
Signatures

List of withesses examined on behalf of Defendants:

DW.1 : Davalsab S/o. Rustumsab Bepari,

List of documents marked on behalf of Defendants:

Ex.D1

Exs.D2 to 14
Ex.D15

R S No0.268/1A (Sketch) issued by

the Vilalge Accountant

Tax paid receipts

Certificate dated 18,07.2018 issued
by the Village Accountant Kalaghatagi
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Exs.D16 to 23 :
Ex.D24
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8 Photos
One CD
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(G. Sanjeev Kumar)
CIVIL JUDGE & JMFC,
KALAGHATAGI,
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