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In Mukesh Keshavlal Patel Vs. Natvarlal Savabhai Prajapati,

Civil Revision Application No. 347 of 2016 held as under :
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From the aforesaid provision, it clearly transpires that

the land of restricted tenure cannot be transferred or

agreed to be transferred or sold without the previous

sanction of the Collector and that any transaction or

any agreement for transfer of land or interest therein,

if made without the previous sanction of the

Collector, would be invalid. At this juncture it may be
noted that, as per section 10 of the Indian Contract Act,
all the agreements are contracts if they are made by the
free consent of parties competent to contract, for a
lawful consideration and with a lawful object and are
not expressly declared to be void in the Act. Section 23
of the Contract Act, inter alia, states that the

consideration or object of the agreement is lawful,

unless it is forbidden by law or is of such a nature that

if permitted, it would defeat the provision of any law.

It further states that in such cases, the consideration

or_object of an agreement is sought to be unlawful

and every agreement of which the object and

consideration is unlawful, is void. Since the
agreements for sale in question executed without the
previous sanction of the Collector were forbidden u/s.
43(1), they were invalid u/s. 43(2) of the Tenancy Act.
The consideration or object of such an agreemenrt
would also, therefore, be unlawful and any such
agreement would be void agreement in view of Section
23 of the Contract Act. There is no provision in the
Tenancy Act which would authorise any authority under

the said Act to validate such agreement to sell executed
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without the previous sanction of the Collector and in

violation of Section 43(1) of the said Act.

In a view, when it is found that the agreement to sell

executed between the parties itself is void in the eve of

law and it has no existence in the eye of law, allowing

the trial court to proceed with such suit would be a total
futility. Therefore, this is the right stage where the issue
as to whether the plaint deserves to be rejected or not,
deserves to be decided. If any irresistible conclusion is
arrived at by the court, that the suit itself is not
maintainable in the eye of law, allowing such usit to be
proceeded, is nothing but a futile exercise of conducting
the trial and it creates untold hardship to the litigating
parties. In view of this fact, the plaint, which is prima
facie not disclosing any legal cause of action against the
present petitioners, deserves to be rejected. It is to be
noted that though the suits have been consolidated, yet
evidence has not begun and therefore, no prejudice
would be caused to the parties if the applicaiton under
Order VII Rule-11 of the Code of Civil Procedure, 1908
is decided on merits. On the other hand, allowing to
proceed with such usit would be a futile exercise on the

part of the trial court.

In view of the above discussion, in _my view, the

agreement to sell executed on 13.06.1978 is void in

view of the resterictions of Section 43 of the Bombay

Tenancy and Agricultural Lands Act being a new

tenure land. The suit filed for specific performance
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being Original Civil Suit No.02/2007 converted to
Special Civil Suit No.1164/2011 and later on
renumbered as Regular Civil Suit No.1357/2015, filed
on 01.01.2007, was tiem barred. Pursuant thereto,
Regular Civil Suit N0.33/2010 filed for cancellation of
sale deed of the subsequent purchasers - petitioners
herein does not disclose any legal cause of action.

Therefore, the plaint of Regular Civil Suit No.33/2010

filed before the court of learned 2nd Additional

Senior Civil Judge, Ahmedabad (Rural), deserves to be

rejected and is accordingly hereby rejected under

Order-VII Rule-11 of Code of Civil Procedure, 1908.

Accordingly, this Civil Revision Application of the

petitioner stands allowed to the above content.

(oc) In Ganpatlal Manjibhai Khatri Vs. Manguben Babaji Thakor,

2019 Law Suit (Gujarat) 964 held as under :

28.

It is not in dispute that the agreement to sell dated 27™
January, 2010 could be termed as invalid or void as the
same was entered into without the prior permission or

sanction of the Collector. The suit for specific

performance of contract based on an invalid

agreement to sell hit by Section 43 of the Tenancy Act,

1948 applicable for the Bombay area of the State of

Gujarat is not maintainable in law. If the agreement is

rendered invalid under Section 43 of the Act, 1948, such

agreement is incapable of being specifically enforced. If

Page No. 12



SPCS No.21/2016

the agreement to sell itself is invalid, no decree for

specific performance can be passed by the Trial Court.

29. It is well settled that the jurisdiction to order specific
performance of contract is based on the existence of a
valid and enforceable contract. Where a valid and
enforceable contract has not been made, the Court will
not make a contract for them. Specific perfomance will
not be ordered if the contract itself suffers from some

defect which makes the contract invalid or

unenforceable. The discretion of the Court will not be
there even though the contract is otherwise valid and
enforceable. (See Satish Kumar Vs. Karan Singh & Anr.,
Civil Application No. 7385 of 2013, decided on 21*
January, 2016).

35. In the overall view of the matter, we are of the view that
the impunged order passed by the Civil Court, rejecting
the plaint on the ground that the suit is time barred,
may not be sustainable in law, but at the same time, no

interference is warranted in the present first appeal,

because in _our opinion, the plaint is liable to be

rejected mainly on the ground that the suit for

specific performance based on an illegal or invalid

agreement to sell is not maintainable as, such a

contract is not enforceable.

(0€)  GBURsd UslEHi BAUIHI A1Ad Rgid 819 Uil SAHI LAY

SUIHI 4419 d) 812 URall SAHI MIAG(E1d AdIdsIRell ¥Hlolal] S22
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SAIHI A19d &ldiall &slsd U sAd Ui~ B Aol Ad] sAR ]
31d 2otod] Vles AAISRARA Ao Ase - 1ET¢ ofl SHH - ¥3 all
qRNARJIGH &l¢f, ddl SA} Uidal e A5 olel. ¥, digloll Hu
AI1URGd €2d1A% "dllalvid" SIIEIoll o141 [A3goll &lef, dIglal]

UYH elofl 524 s8] ASIA ol8l.

"Delay" 212d 3, [Adoiof URGN AAeidd RIAE MIA1%2 Sls 2SR -
3G 3d - 1 d¥I R 8690ll 2RY [aI(BId sd] duid €:ldl Adlig] B
8. Uit sad sMWall (AR ulda 4ol eldiH "[AEA"
soflSRaid oy W B. olIHER AR vEIAd Motilal Jain Vs.
Ramdasi Devi (Smt.) & Others (2000) 6 SCC 420 il ?zcl\SIE,IEl-Ii
oflJ Yolall Rlgid MM s2d B. YslElal AAdce URI oflJ
HYG Y AVM .

In Motilal Jain Vs. Ramdasi Devi (Smt.) & Others (2000) 6
SCC 420 the Hon'ble Supreme Court has held as under:-

"6. The first ground which the High Court took-note of is
the delay in filing the suit. It may be apt to bear in
mind the following aspects of delay which are
relevant in a case of specific performance of contract
for sale of immovable property:

(i) delay running beyond the period prescribed under
the Limitation Act:

(ii) delay in cases where though the suit is within the
period of limitation, yet;

(a) due to delay the third parties have acquired rights

in the subject-matter of the suit;
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(b) in the facts and circumstances of the case, delay
may give raised to plea of waiver or otherwise it will

be inequitable to grant a discretionary relief.
818 Uil 5AHI dl.39/0¢/ACEU all A% A Hlallvidall AHA
HI2 dl.R0/0R/R04§ ofl A% €Id] EIVIA SAUIAHI AH1AA B, ¥ €1
ARid [AdfAd e1dl B, [Adciall SREI A £1d] HW)all S
AdiHi 219 dl di€le] sUal /A & 5, UlAUIE]l oi.a Yl ¥ %R
dl.Aw/05/ACEU ol A% eldidiof] aflot 2A0il UgA . wAdIda
duIRl ea1d% 3 ANd Aal d eslsa guidla dIglRA A18
Sllotivid 5c. dIEld] €Al 2RWell [A21a [AANaHT st B 5, UsH 3.
AAYIE A1 A AUl €2aIAY A4 eldigd] 4oy A1UIFNE]
A4 Aldd! &di ol d dlloiddl] el Ulddigl of.q &l ¥ o sdi
ufdalgl o.a ol v gl eldigdloll 2id 241 AUIR1 €219
s3] AU Adl QI AUdi dIE]l &Rl A6 AT AH19d] 2ol
AERQE  ME F. 2AdId Al £1dl 23 .ol.3¥/aeCy,
dl.a§/21/00G oll A% SI&l oivdIdi A1dd Aol RIRGIE
UQdIE] . &l ¥ o ¥aflat A1 A1Udioll did sdi UAUIE] of.q
ofl v AHY dolld ¥di &di. dIE]l &Rl EIUI RDHI SAIHIT AH1dd
GuRsd S8l AeC] AU FAUIHI 241 dl WAUIE] U &Rl Y
AVdIHI A19d HIS - R/ Yl HIS - R9/23 Yol Uy 2853
oy - aces ol ay - acew Y Ugd B, AAdIdg] ol ol 8.
% diglall Gllalivid (9N - accy) AH42116e ofiaRd 8. e, usd .

2241 A4190fl Y HI[ESIo]l dspAe dIglA] 2wl &di d &slsd
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2Isidl 2SI dat otefl. 241 GuRid, usd % AA41d A190fl dSA
Aec] Geadidd 2[E.H.0l.351/ACEU ol 2id ULl 9N - R00C Hi
A19d 8. IRAUIE YRl o UlddIE]l of.q ol ¥ dUIRI €2dIA% of ST
AU dl JIE]A 2Rl d¥AHi €19] ST AP, dIEIRA gldall €Id] Uy -
2015 Hi SA B. ¥ ARId [Qdfea e1dl 81, Hotlld gsHofl
([QAsI(€el Adlall GUAIal dl1€lofl d¥RIHI s3] 2SI dH o1l. &l
Uoll $AHi Motilal Jain Vs. Ramdasi Devi (Smt.) & Others
(2000) 6 SCC 420 ol YsIEIHI YUY A Rgid Ay s
&1 Uil 3AHI 112210t 21(E[G14310f] sla1d1e2A1e] ciER6l] Headiai
gldall €191 SUIAHI A41dd 8. A1 BURid, e1g1giof] «aflaiati ufAddi€)
a.u &l ¢ &Rl S AUl e2dIdx] [Bd UIH Sd 8, RIR
digliloll HaH elofl 54 o], dAdo As sodloflie di€ld]]
ARBLIHI ale]. A1 BURid, dI€] i E1UIHI 15N W d] YollR A(Ad
AV aieligd] cRuIS g s dH 8. Xe, gRIURud diell Yel
qigloll aeidi oiefl. K, 2R Hal dsRIcHS A, oIl

[A21101 [5ani ofl2 Hyotofl gsH SAHI 2419 B.

// gsy //

1. diglol]l Ais — U ofl €2(AAlol Hotlef 21D Vi ABA "al1HYR"

Sd|al 85H SAAIHI A1 B,

R. Ui eldiofl A1R] uRRIIHA A1,
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85H A19RAY dRlU 9 HIB Yot, 2ol 03 ofl AY Y&l AeldaHi

i) Aeqoid] g2 sl.

dl.R9/05 /2013 ( iRNgAHIR adlaiclg y2d )
290 sAIE. o Alofla RAQE ¥,
sdld.
Code No. GJ 00935
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