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Whether plaintiff proves that
defendent had executed an agreement to
sale on 21/2/2000 and accepted an
earnest money ?

Whether plaintiff was ready and

willing for part performance of
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contract as pleaded in para 4-5 of
plaint ?

Whether def. proves +that he had
executed a blank promissory note and
put his signatures on blank papers at
the time of borrowing Rs.1,50,000/- on
21-2-2000 as alleged in para 13 of w/s

?
Whether plaintiff is entitled to
specific performance of contract?

What order & Decree ?
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12. Under Section 20 of the Specific Relief Act,
grant of specific performance of contract is
discretionary. Though the decree for specific
performance 1is discretionary, yet the court 1is not
bound to grant such a relief merely because it 1is
lawful to do so. But the discretion of the court 1is
not arbitrary, but sound and reasonable, guided by
judicial principles of law and capable of correction
by a court of appeal and should be properly exercised
keeping 1in view the settled principles of law as
envisaged in Section 20 of the Act. The jurisdiction
of decreeing specific performance is a discretion of
the court and it depends upon facts and circumstances
of each case. The court would take into consideration
circumstances of each case, conduct of the parties,

recitals in the sale agreement and the circumstances

outside the contract have to be seen.
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UlAdIE] of 2 ofl dSLIHI &AA AHiS—209 ol dUIRI €211 E GIdd 8AYU|
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AU, HEl of U ofl uuf:-
HEl of U A3 €ldioll SIA AV §SH SHIYAI UBGEI, of 1H. YU

SiZol1A oflA Yol YSIEIHI 5AAA [Feglid edlal dgA dl,

"AVINASH KUMAR CHAUHAN V. VIJAY KRISHNA MISHRA"
reported in "2009(2) GLR 1202 (SC)" held as under:

21. Section 35 of the Act, however, rules out
applicability of such provision as it 1is
categorically provided therein that a
document of this nature shall not be admitted
for any purpose whatsoever. If all purposes
for which the document 1is sought to be
brought in evidence are excluded, we fail to
see any reason as to how the document would
be admissible for collateral purposes.
22. The view we have taken finds support from

the decision of the Privy Council 1in Ram
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Rattan v. Parmananad, AIR 1946 PC 51 wherein
it was held :-

"That the words 'for any purpose' in Sec. 35
of the Stamp Act should be given their
natural meaning and effect and would include
a collateral purpose and that an unstamped
partition deed cannot be used to corroborate
the oral evidence for the purpose of
determining even the factum of partition as
distinct from its terms."

The said decision has been followed in a
large number of decisions by the said Court.
In Bhaskarabhotla Padmanabhaiah & Ors. v. B.
Lakshminarayana & Ors., AIR 1962 AP 132, it
has been held :-

"9. In this case, the learned subordinate
Judge has observed that what the plaintiff
was trying to prove was not the division 1in
status but to show that the property was
divided under the partition deed. In any
case, the fact that the document is
inadmissible due to want of being stamped 1is
clear. For 1in Ram Rattan v. Parmanand, AIR
1946 PC 51, their Lordships of the Privy
Council held that the words 'for any purpose'
in Sec. 35 of the Stamp Act should be given
their natural meaning and effect and would
include a collateral purpose and that an
unstamped partition deed cannot be used to

corroborate the oral evidence for the purpose
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of determining even the factum of partition
as distinct from its terms."

It was furthermore held :-

"10. In the result, I agree with the learned
Munsif-Magistrate that the document 1is 'an
instrument of partition' under Sec. 2(15) of
the Stamp Act and it is not admissible 1in
evidence because it 1is not stamped. But I
further held that 1if the document becomes
duly stamped, then it would be admissible to
evidence to prove the division in status but
not the terms of the partition."

In Sanjeeva Reddi v. Johanputra Reddi, AIR
1972 AP 373, it has been held :-

"9. While considering the scope of Sec. 35 of
the Stamp Act, we cannot bring in the effect
of non-registration of a document under Sec.
49 of the Registration Act. Section 17 of the
Registration Act deals with documents; the
registration of which is compulsory and Sec.
49 is concerned only with the effect of such
non-registration of the documents which
require to be registered by Sec. 17 or by any
provision of the Transfer of Property Act.
The effect of non-registration is that such a
document shall not affect any immovable
property covered by it or confer any power to
adopt and it cannot be received as evidence
of any transaction affecting such property or

conferring such power. But there is no
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prohibition under Sec. 49 to receive such a
document which requires registration to be
used for a collateral purpose i.e. for an
entirely different and independent matter.
There 1is a total and absolute bar as to the
admission of an unstamped instrument whatever
be the nature of the purpose or however
foreign or independent the purpose may be for
which it is sought to be used, unless there
is compliance with the requirements of the
provisos to Sec. 35. In other words, if an
unstamped instrument is admitted for a
colleteral purposes, it would amount to
receiving such a document in evidence for a
purpose which Sec. 35 prohibits. There 1is
nothing 1in the case of B. Rangaiah v. B.
Rangaswamy, 1970 (2) Andh WR 181 which
supports the contention of the petitioner.
That was a case as pointed out by Kuppuswami,
J., where there were two instruments though
contained in one document, one a settlement
in favour of the 4th defendant therein and
the other a Will. It was therefore held that
part of the instrument which constitutes a
Will did not require any stamp and will be
admissible in evidence for proving the
bequest contained therein. It was for that
reason that the learned Judge said that Sec.
35 of the Stamp Act has no application to a

case where one of the separate instruments
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relating to one such matters would not at all
be chargeable under the Act as in the case
before him."

In T. Bhaskar Rao v. T. Gabriel & Ors., AIR
1981 AP 175, it has been held :-

"5. Section 35 of the Stamp Act mandates that
an instrument chargeable with duty should be
stamped so as to make it admissible 1in
evidence. Proviso A to Sec. 35 of the Stamp
Act enables a document to be received 1in
evidence on payment of stamp duty and penalty
if the document 1is chargeable, but not
stamped or on payment of deficit duty and
penalty, if it is insufficiently stamped. The
bar against the admissibility of an
instrument which 1is chargeable with stamp
duty and 1is not stamped is of course absolute
whatever be the nature of the purpose, be it
for main or collateral purpose, unless the
requirements of proviso (A) to Sec. 35 are
complied with. It follows that if the
requirements of proviso (A) to Sec. 35 are
satisfied, then the document which is
chargeable with duty, but not stamped, can be
received in evidence."

It was further held :-

"7. It is now well settled that there is no
prohibition under Sec. 49 of the Registration
Act, to receive an unregistered document 1in

evidence for collateral purpose. But the
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document so tendered should be duly stamped
or should comply with the requirements of
Sec. 35 of the Stamp Act, if not stamped, as
a document cannot be received 1in evidence
even for collateral purpose unless it is duly
stamped or duty and penalty are paid under
Sec. 35 of the Stamp Act."
Further, it is profitable to refer the
Judgment of the Hon'ble Gujarat High Court, in the
case of "Gohil Amarsing Govindbhai (decd.) by
L.Rs., V/s. Shah Mansukhlal Chhaganlal (Decd.) by
L.R.," reported in "AIR 2003 Gujarat 73", it is
held as under:
“0.20, R.12 civil P. C. Of 1908 — CIVIL
PROCEDURE — Suit for possession — based only
on terms of agreement which was not
registered to sell suit house and not on
title — Agreement made compulsorily
registrable by Gujarat Amendment Act — Suit
not falling in any of categories mentioned 1in
proviso to S.49 of Registration Act -—
Agreement thus, cannot be looked into — Held,
suit would fail.
“Para-13:- The learned Advocate for the
respondents, at this juncture, submitted that
the finding recorded by both the Courts that
the defendant is not the owner of the suit
property should come to his rescue and the

judgment and decree passed by the Courts
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below be upheld. This submission of Mr. Shah
cannot be accepted. It is a settled position
that the plaintiff has to succeed 1in a suit
on his own strength. He cannot succeed on the
weakness of the defendant. It was the
plaintiff who came to the Court pleading that
the defendant 1is 1in possession of the suit
house by virtue of a document dated 29-12-
1962, and relying on the averments of that
document, the plaintiff prayed for the decree
for possession of the suit house.

Para-14:- In view of the aforesaid
discussion, the document 1in question cannot
be looked into, as the suit filed by the
present plaintiff does not fall in any of the
three exception <culled out 1in proviso to
Section 49. In the result, the suit of the
plaintiff is failed. However, it 1s made
clear that, failure of plaintiff in this suit
does not mean that the plaintiff is rendered
remediless. Remedy available under the
relevant provisions of law can always be
resorted to by the plaintiff for recovering
the possession of the suit house, if it is so
permissible. The question 1is as to whether
the plaintiff can succeed 1in the present
suit, which is based solely on a document,
which 1s not registered and which 1is made
compulsorily registrable under the

Registration (Gujarat Amendment) Act, 1982.
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