THE COURT OF THE CIVIL JUDGE & J.M.F.C

YELANDUR

DATED 30" DAY OF AUGUST 2019
PRESENT

SRI. SHARATH CHANDRA.N [B.A.L., LLB.]
CIVIL JUDGE AND JMFC.,
YELANDUR

0.S.No.78/2013

Plaintiff/s: Mr. Somanna
S /o Rachegowda
Aged about 58 years,
R/of Komaranapura Village,
Yelandur Taluk,
Chamarajanagara Dist.

(By Sri.CVR. Advocate)

V/s.

Defendant/s:1. The Secretary
Gumballi Grama Panchayath,
Yelandur Taluk,
Chamarajanagara Dist.

2. Mr.Papannegowda
S /o late Madegowda,
Aged about 58 years,
R/of Komaranapura Village,
Yelandur Taluk,
Chamarajanagara Dist.

(D1-By Sri.MR. Advocate)
(D2-By Sri.CRN. Advocate)



1. Date of institution of the suit : 19.06.2013
2. Nature of suit: : Declaration & Injunction Suit.
3. Date of Evidence : 07.10.2015
4. Date of Judgment : 30.08.2019
5. Total Duration : Years Months Days
06 02 11

(SHARATH CHANDRA.N.)
Civil Judge & JMFC,
YELANDUR.

JUDGEMENT

The Plaintiff has filed this suit seeking a declaration that he is

'

having easementary right over the schedule 'B' property to get free

'

flow of air and light to schedule 'A' property. Further he is seeking a
relief of mandatory injunction against the 1% defendant to act
according to law and to demolish the alleged deviated portions
constructed by the 2™ defendant and consequentially to remove the
same so that plaintiff will get free flow of air and light to his property.

This apart plaintiff is seeking a relief of permanent injunction

restraining the defendants from causing any further damage to



schedule 'A' property and also causing any damage to amenities
blocking the schedule 'A' property. He is also seeking a relief of
mandatory injunction directing the 2™ defendant to make good of the
losses to the plaintiff by carry out necessary repairs to his property
and also to restore the passage which was situated between schedule
'A' and 'B' property. The 2™ defendant has vehemently objected the

plaintiff's case and sought for its dismissal.

The case set out by the plaintiff in brief is as follows:-

2. The suit schedule property is recognized as assessment
No.25/1. The Plaintiff is the owner of his schedule 'A' property. In this
property they are residing in an old mangalore tiled roof house.
Towards the western side of schedule 'A' property there is a passage
through which plaintiff gets air and light to his property. This passage
is in existence since time immemorial. On the western side of that
passage there is property No.29. This is described as schedule 'B'
property in this suit. In schedule 'B' property their existed a old house
the 2™ defendant who is the member of the 1% defendant grama
panchayath demolished the old house and commenced a new

construction. The plaintiff asked the 2" defendant to give him the



4

license and the approved plan but the 2™ defendant refused to give
any such information. The 2" defendant by violating all the rules and
regulations started constructing his house. The construction is in
such a manner that it is completely blocking the air and light to the
plaintiff's house. The 2™ defendant’s illegal construction has in fact
damaged the plaintiff's property. In this background plaintiff has filed
0O.S.No. 3/2013 seeking a relief of permanent injunction against the
2" defendant. In that suit plaintiff had sought for an interim
injunction which was refused by the court. Challenging the said order
he filed M.A. before the 1% Appellant Court. However the said
Appellant Court confirmed the order passed by the trial court.
Challenging order passed in MA the writ petition is filed before the
Hon'ble High Court and the same is pending adjudication. Now by
misusing this order of dismissal on IA No.l1 the 2" defendant
continued his construction and by completely violating the rules and
the by-laws has put up his construction without leaving any setback
resulting in complete blockage of air and light to the plaintiff's house.
Inspite of several requests the 2" defendant did not heed to the
requests of the plaintiff. Hence left with no other option the plaintiff
has got issued a legal notice to the defendants to comply the rules

and regulations that they ought to have followed. In this background



the plaintiff has approached this court seeking a relief which is

explained above.

3. The suit summons is served on both the defendants the 1°
defendant has appeared through his counsel Sri.MR but has not filed
any written statement objecting the plaintiffs claim. The 2™
defendant has appeared through his counsel Sri.CRM and has filed a

detailed written statement objecting the plaintiff's claim.

The case set out by the 2" defendant in brief is as follows:-

4. The 2™ defendant at the out set has denied the entire case of
the plaintiff. Further he specifically contends that his property
bearing assessment No.29 measuring East-West 19 feet and North to
South 22 1/2 feet consists of country tiled house. Earlier there was a
old house in this property, as it was in a dilapidated condition the 2"¢
defendant removed the old construction and by taking permission

from the grama panchayath has put up a new construction.

5. When the 2" defendant proceeded with new construction
the plaintiff in order to harass the defendant has filed the O.S.No.

3/2013 and he had sought temporary injunction order during the



pendency of the suit. The said IA was dismissed by the trial court.
Challenging the said order of the trial court he filed MA before the 1
Appellant Court. The 1% Appellant Court dismissed the appeal. As
the [.LA. was dismissed the 2™ defendant proceeded and completed the

construction.

6. Earlier there was a common wall on the eastern side of the 2™
defendant's property and the western side of the plaintiff's property.
At no point of time the plaintiff had a passage on the western side.
That apart the 2" defendant had left a setback of 1 3% feet on the
eastern side of his property and 1 ' feet on the western side of his
property. In fact the place at present on the eastern side of 2™
defendant's property belongs to him. Such being the case the plaintiff
is making false allegations that 2" defendant has encroached his
passage. The 2" defendant's property measures east-west 19 feet.
But the house is constructed in the measurement of 15 % feet. Under
these circumstances there is no question of existence of alleged
pathway or space on the western side of plaintiff's property. There is
no vacant space existence that belongs to the plaintiff on the western
side of his property. Hence this suit is not maintainable and it is

liable to be dismissed.



7. Based on the above set of pleadings this court has framed the

following four issues.

Issue No.1l:- Whether the plaintiff proves that he is
is owner and in possession of schedule 'A’
property?

Issue No.2:- Whether the plaintiff proves that he
has right of easement of light and air from the 'B'
schedule property ?

Issue No.3:- Whether the plaintiff proves that the
2™ defendant has damaged his property and that
he is entitled for damages?

Issue No.4:- What order or decree?

8. The burden of all the substantial issues is cast on the
plaintiff. He in order to discharge his burden has entered the witness
box and he is examined as PW1. Ex.P1 to 21 are marked through
him. The counsel for the 2™ defendant CRN has cross-examined the
PW1 in length. The 1% defendant did not choose to lead any evidence
nor has filed his written statement. The 2™ defendant did not lead
any evidence inspite of giving ample opportunity. Hence the stage of
defendant's evidence was closed. The Ld. counsel for the plaintiff has
addressed his arguments. The counsel for the 2™ defendant had
sought time to address his arguments but he did not choose to avail

the opportunity.



9. I have examined the pleadings and evidence on record. It is
pertinent to note that the plaintiff had sought for appointment of
court commissioner during the trial. This court allowed that
application and the Jr. Engineer attached to Town Panchayath,
Yelandur was appointed as court commissioner. Both the plaintiff and
the defendants have filed their memo of instructions instructing the
court commissioner work had to be carried out. Accordingly the court
commissioner visited the spot and made inspection and submitted his
report. To such report the plaintiff and the 2™ defendant filed
statement of objections. But none of the parties choose to summon
the court commissioner to cross-examine him. This court had made
an order that the objections of the both the parties will be consider
after the completion of the evidence. But after the completion of
evidence neither of the parties pressed on the objections nor had they
sought to summon the court commissioner. Hence the court
commissioner report will be considered along with the merits of the
case. It is the part of the record. With this in background, I answer
the issues framed in the following manner:-

Issue no.1:- In the Negative.
Issue no.2:- In the Negative.

Issue no.3:- In the Negative.



Issue no.4:- As per the final, order for the following:

REASONS

10._Issue No.l :- The plaintiff claims that he is the owner of
schedule 'A' property. He claims that he has right of easement of light
and air to schedule 'A' property and that the defendant is interfering
with the right of easement of light and air. As regards to the easement
of light and air it is the matter of discussion in Issue No.2. Firstly, the
plaintiff has to show he is the owner of schedule 'A' property. The 1*
defendant has not contested the case though he has entered
appearance through his advocate. This may be for the obvious reason
that there is no direct relief sought against the 1°* defendant except
for a direction to follow the rules and guidelines. The main relief is
against the 2™ defendant. The 2™ defendant in his written statement
denies the plaintiff's case. The 2™ defendant also denies that plaintiff
is not the owner of schedule 'A' property. Hence the burden is cast on
the plaintiff to first prove that he is the owner of schedule 'A' property.
In order to prove his aspect he has entered the witness box and he is
examined as PW1. He has filed his affidavit re-iterating the plaint
averments. Hence it may not be necessary to reproduce the same at

this stage. As far as documentary evidence are concerned Ex.P1 to 21
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are marked. First let me discuss the documentary evidence and then

the oral evidence.

11. The plaintiff in his plaint and in his affidavit claims that he
is the owner of schedule 'A' property. Nowhere he has explained as to
how he got this property. Whether it is by purchase or through a
partition. The plaintiff is silent about this aspect. All of a sudden
plaintiff produce Ex.P1 and 2 which are the sale deed dated
04.05.1935 and 18.11.1946. Regarding these two sale deeds there is
no averment in the plaint. In the cross-examination it comes to light
that Ex.P1 is the documents which is executed by the 2™ defendant's
father and his grandfather. Ex.P2 is the sale deed of the plaintiff's
father to show that he has purchased the property. Only in the cross-
examination it comes to light about these aspects. Now the other
documents which plaintiff has relied upon to show that he is the
owner of schedule 'A' property is the assessment register of schedule
'A' property which is marked as Ex.P16. It is for the year 2013-2014.
The plaint is shown as the owner the measurement given for the
assessment is length 12+32 feet breadth 6+15 feet. It is relevant to

note that the 2™ defendant along with his written statement has
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produced a rough sketch. In the rough sketch the 2™ defendant has
described the plaintiff's property. The measurement shown in the
rough sketch of plaintiff's property is same as the measurement given
in Ex.P16. By seeing the rough sketch which becomes clear that the
plaintiff property is not actually in the shape of square or rectangle. It

is in 'L' shape.

12. Another aspect which comes to light in the course of cross-
examination which I would discuss bit later is that in a partition
plaintiff got schedule 'A' property. Based on the said partition plaintiff
got the assessment in his name. Hence from the documentary
evidence one aspect is clear that the plaintiff is not the purchaser of
the schedule 'A' property. It came to his share through a partition.
Though the plaintiff has not said about this fact in detail this is
apparent from the documentary and oral evidence. Though there may
not be any direct documents of schedule 'A' property which reflects
plaintiffs name the assessment reflects its name. That apart in the
cross-examination of PW1 the 2™ defendant on many occasions as
suggested referring to plaintiff's house. Hence it become clear that the

2" defendant though in his written statement has denied the every
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averment, he admits the existence of the plaintiffs house. Whatever
may be the measurement of the place it is not concerned for the
present issue. But the fact is from the evidence it is clear that plaintiff
is the owner of schedule 'A' property. Accordingly, I answer Issue

No.1 in the Affirmative.

13. Issue No.2:- The main subject matter of this issue is about
the question of easement. Plaintiff claims right of easement of light
and air to defendant's house. Nevertheless the plaintiff has not clearly
said as to what is the nature of the easement that he is claiming i.e.,
whether it is a easement of necessity or a easement of prescription.
He simple says right of easement. He has not explained as to whether
the easement is of absolute necessity or whether he has acquired the
easement over the prescription. One aspect is the plaintiff has not
clearly stated the nature of the easement. However what is important
to first find out is whether before claiming the right of easement
whether exists those elements to claim easement. Mainly whether
plaintiff is getting light and air from the western side of his property?
Another aspect is whether there is a vacant space annexed to the

plaintiff's property on the western side?. Firstly it is necessary to find
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out the plaintiff's claim that there is a vacant space. Nevertheless for
the sale deed that the plaintiff has produced he has not shown
anyway that there is a vacant space towards the western side of
schedule 'A' property. Per contra, the 2™ defendant has produced the
rough sketch which would show the factual situation of the property

according to him

14. The plaintiff has produced the assessment register which is
marked as Ex.P16. In the assessment register there is no reference to
the vacant space. At this stage it is also important to note the findings
of the court commissioner who visited the spot. The court
commissioner in his report has prepared a sketch showing pictorial
representation of plaintiffs and defendant's property. In the sketch
the court commissioner has stated or shown that the plaintiff's
property is in the entire extent of the assessment measurement. He
has not shown any vacant space which is apparently annexed to the
plaintiff's property. That apart there are no documents which the
plaintiff's shown that there is a vacant space. Per-contra it is the 2™
defendant contention that he has left a space of 1 % feet on the
eastern side and 1 %2 on the western side of his property. He claims

that the vacant space 1 % feet on the eastern side would come
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between house of plaintiff and the 2™ defendant. The 2™ defendant
has shown this aspect in his rough sketch and is also corresponds to
the commissioner's report. The commissioner in his report has also
stated that the 2™ defendant has left the space 1.5 feet on the eastern
side. With these aspects kept in mind let me examine the oral

evidence of PW1.

15. The 2™ defendant has cross-examined PW1 in length. PW1

admits "2 Sc &850003 ©300 w¥8 19x22 1/2 8N 20x3 80", This supports

the contention of the 2™ defendant that he has constructed his house

within this property. PW1 further admits "& &za° Z50 2 ¢ 308 RN

dporive oo | 1/2 oBne 29 wwort Ve RN E03Wed Hod 0. PW1 has

admitted that the 2™ defendant has left 1 ¥ feet on all the four sides
of his house. From the records it is clear that the court commissioner

has visited the spot and has prepared a mahazar. Regarding this PW1

says "mogodn Beetss TRTO® 3V Wono BOBeoT BB B 30D Sg 33030 00
Deondd 3we 1 1/2 o3 99 zwort e TE00FBO AeEB0r) oD YTV D0 BRI

oz eu3dzue w3ed BuT JedFPo mogNt B3R FeCmoN BVZOR DB BEYR V03T RPN

o)
()
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T’,\og) DO éee?gad BARANBOE 200N PORD g%ﬁ@go 9300 RIRW BOBTO¢ B m%zg"

2038 30". From his answer it is apparent that PW1 is very reluctant to

admit the fact that court commissioner has visited the spot. This may
be say because the court commissioner has stated that the 2™
defendant has left vacant setback of 1.5 feet on the eastern side of his
property. PW1 admits to have signed the mahazar which was

prepared by the court commissioner in the spot.

16. Another aspect that comes to light which is also relevant for
Issue No.l1 is that the plaintiff is not able to disclose the exact

measurement which was purchased by his father. PW1 in his cross-

examination as stated that "(“\5§5 clola] cb;-’éo DYCLET €53 DOED) [IVFFTO HOBT 930

90T 52 BOOIT. o 303 2t 6 0BT €53 DO maégdo". This shows that

the plaintiff is not able to clearly state the exact measurement which
his father purchased. He has stated that his father has purchased the
property in terms of (Ankana). This is obvious because in the olden
days the house properties were mainly recognized in ankanna and not
identified in terms of feet. Hence plaintiff has not been able to show

the entire exact measurement which was purchased and the vacant
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space abutting to schedule 'A' property. None of the documents

reflects this aspect. Plaintiff is asked about the measurement for

which he has filed this suit for which he states "mo®> & Das3odogy T
MNeerd Wil 3oDFed 0BT FpDE B 32 0B 30 Tgew 15 WB et IodPed".
Further PW1 is asked about Ex.P16. He says "Qd2316 ®o8¢ &80 =S30836
935°:30083° 03B 3D". Upon questioning further he says "Qd&s16 8 5000 B30T 9
09 OB Y, BoWT T, 8etF T WPDe W ABeBT AT DO zor‘j‘ odoo)ie

TSNS VY 0BT 0B 0TeRS B0 BoX IF ortg 308 . Ex.P16 clearly does
not show as to the existence of house or vacant site. He further says

'IF weddod swo Moz 8 I eug 12+32 e 6+15 0B IBNTING 0BT @ IF

9933000 2rid wTLB wAodge Fedd wBbweNT". Though he says that the

measurement of the properties of his brother is also included, this is
contrary to Ex.P16. The measurement which he admits

correspondence to Ex.P16.

17. PW1 further states "Ig 3088 &3 200D [pBG 8030 ©357800es° 0353

BRON BIBABTL 0BT oF ©f AZTOOENEBT BIOT SIRAFTL. TV DYIen=er $030 o
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RO 985530083¢ mmm%;do". He adds "6§ B0 955530083° IBUBR 0B cbq_"e:;\\)

IRENYITF) 0BT SoetIRT Iae NS, This admission makes it clear that in
a partition plaintiff got the schedule 'A' property. When question is

asked about partition, PW1 says "meme 33 deric® 3@ woddd ooassd

3Rz AP I3 3§J BOWOORBIBENH0E D0BT WY D zori AR DI a (A

A\

ifaégdd’eai. 0930 €30 20CC3 e9FFE30083¢ maz,moazgeai OV INAREL) a)riwdgo %00

&DoL  den mYEIPOTY NS EARS) Ssewd I deddy’. PWI is

200

questioned about the measurement of his property for which he

answers "&ods ©e50dQ BF [Bosad Dieaer euE 12+32 e 6+15 H0BO WB0WAY

DOTT  HIFO3 —’Eiobgo RTO WD R)VTIIBER  RI00BWBR0RBY  FCYWTCHL  IIN

g
OFE DN AR Fed Howo Bedwed'. This shows that PW1 is hesitent in

admitting the measurement. As regards the measurement, the

admissions of PW1 correspondence with the measurement in Ex.P16.

18. As discussed above, the real question is to find out whether
plaintiff has right of easement. For that it is also necessary to know
whether the plaintiff has any door or window on the western side of

his property. To understand this aspect it is necessary to examine
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the photographs the plaintiff has produced and marked as Ex.P15 to
16. Ex.P8 is confronted to the plaintiff and he admits that the door
seen in Ex.P8. It is the main door of his house. Now this main door is
on the eastern side of his property. Ex.P7, 9, 10 and 13 are the walls
of the plaintiff's house. In none of these photographs a door or
window is seen. Now Ex.P7 and 9 are the photograph based on which
the plaintiff tries to show the construction of the 2" defendant. The
plaintiff argues that because of this construction it is obstructing his
light and air. But the fact is there is no window or door that existence
in these walls. Similarly in Ex.P19 plaintiff’s house wall can be seen.
In this wall also there is no window or door. Hence their arise a
question as to how the plaintiff's easement of light or air is effected

when there is no light or air which can pass from the western side of

plaintiff's property. PW1 in his cross-examination admits "aig SR o
BF o oasePEs Rowt weheortsd BeSe BITY WOOZE 063 RO, BTN DP I
A1 D FeSe BEVP0L wWaNeunsh VYT SoV0%0E BRTM Beerien eJed wohevried
2 20638 30". He further says "8g 308 0ooerP@Es So8 S02 AgoeaderPas =od
0B oSNYRL 5%53 &ir(“\ig? V30W TE NeOHoN 200¢ AT YCOZW HoBT 0. WO

odn odmm)ce 3638 qese Wedodnsd QUBAET RO,
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19. Another aspect is that, in Ex.P8 in which it can be seen that
some portion of the roof of the plaintiff house is left vacant. It can be
clearly seen in Ex.P11. This is inside plaintiff's house. It is not the
allegation of the plaintiff that either the 2™ defendant or somebody cut
his roof. It appears that plaintiff himself cut the roof in order to get air

and light to his property. When PW1 is questioning about this he says

" A28 BY FoeI00S03 ('\ig S0R03 NI BeTF, YCVI MGQJ NoNRAR0E 035980 BT

Q06> FedBT moFodw B IeomoN duPe Bedy'. The pictures and the

admissions of PW1 clearly draws an inference that for the plaintiff
house except the main door there is no window or door. Hence the
plaintiff has kept open certain portion of his roof in the middle of the
house in order to get air and light. Hence there is no question of
easement that exists. When there is no question of existence of
easement the 2™ defendant cannot interfere with it. The 2™ defendant
has questioned PW1 that the 2" defendant has not caused any
inconvenience to the plaintiff for which he denies but questioned

further the plaintiff is not able to say as to what is the nature of

inconvenience that has caused him. PW1 says "2 Se g3m0003 s080300eN

Sgrnende 33 ogdmeride odePde dedodd dpoEdodeNy 20md FDOLY. DI
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30063TB0300NE Be? D0BT mAZ} SP0BT DHVOBO BeFew mcgmﬂg”. Hence all this
aspects if read together it clearly shows that plaintiff does not have
the facility of air or light from the western side of his house. Such

being the case there is no question of existence of easement. Hence

Issue No.2 deserves to be answered in the Negative.

20. Issue No.3:- In the third issue plaintiff has to prove that

whether the 2™ defendant has caused damage to the plaintiff and
whether the 2™ defendant is liable to make good of the damages. The
evidence above discussed has made it clearly that the plaintiff has no
facility of air or light towards the western side of his property. Nor he
is able to show that he has the vacant space which the 2™ defendant
has encroached. Such being the case there is no question of
damaging the plaintiff's property. Consequentially question of holding

2" defendant liable for such damage does not arise.

21. In this case the court commissioner is appointed who has
submitted his report with a detailed sketch. In the sketch he has
clearly shown that the 2" defendant has left setback within his
property. That apart the plaintiff is not able to show that he has left

setback for his house.
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22. Another aspect which comes to light is before filing this suit
plaintiff files an earlier suit against the 2™ defendant alone seeking
permanent injunction him. It appears that because of the pendency of
the injunction suit the 2™ defendant was not able to carry out his
house construction for considerable amount of time. Subsequent to
that suit this present suit is filed. The earlier suit is dismissed. It
appears that the plaintiff’s intention was to prevent the 2™ defendant

from putting up his house.

23. Thought the plaintiff alleges that the 2™ defendant has not
left setback as per the Panchayath Raj Act and he has not obtained
any approved plan from the authorities, the plaintiff himself is not
able to show whether he has left setback to his house or he had
obtained permission before constructing the house. Apparently the
plaintiff house is very old. Obviously there may not be any plan for

construction of that house.

24. Considering all these aspects I am of the opinion that the
plaintiff has not approached the court with clean hands. He has

miserably failed to prove Issue No.1 and 2. Consequentially suit
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deserves to be dismissed. Accordingly, I answer Issue No.3 in the

Negative.

25. Issue No.4:- For the reasons discussed in the Issue No.1 to
3, I proceed to pass the following:-
ORDER

Suit of the plaintiff is dismissed with cost.

Draw decree accordingly.

(Dictated to stenographer, transcribed by her and corrected and pronounced by
me in the Open Court, this the 30™ day of August 2019)

(SHARATH CHANDRA.N.)

Civil Judge & JMFC,
YELANDUR.

ANNEXURE

Witnesses examined for the Plaintiffs:

PW1 : Somanna

Documents marked for the Plaintiffs:

Ex.P1 : Registered sale deed
Ex.P2 : Registered sale deed
Ex.P3 : Registered sale deed
Ex.P4 : Registered sale deed
Ex.P5 : Tax Receipt

Ex.P6 to 15 : Photographs

Ex.P15(a) : CD
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Ex.P16 & 17 : Assessment registers
Ex.P18 & 19 Legal Notices

Ex.P20 : Posal Receipt

Ex.P21 ; Postal Acknowledgement

Witnesses examined for the Defendants:- -NIL-

Documents marked for the Defendants:- -NIL-

(SHARATH CHANDRAL.N.)

Civil Judge and JMFC,
YELANDUR.

*TR*
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