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Mere general allegtations of malafides in the petition are inadequate. The

court must be satisfied on materials before it that the allegations of malafides are
substantial and the accusation appears to be false and groundless.
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Does this rule mean, and that is the argument of the learned Additional
Solicitor-General, that anticipatory bail cannot be granted unless it is alleged (and
naturally, also shown, because mere allegation is never enough) that the proposed
accusations are mala fide? It is understandable that if malafides are shown,
anticipatory bail should be granted in the generality of cases. But it is not easy to
appreciate why an application for anticipatory bail must be rejected unless the
accusation is shown to be mala fide. This, truly, is the risk involved in framing rule by
judicial construction. Discretion, therefore, ought to be permitted to remain in the
domain of discretion, to be exercised objectively and open to correction by the higher
courts. The safety of discretionary power lies in this twin protection which provides a
safeguard against its abuse.
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