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13. Order VI Rule 17, after the 2002 amendment
to _the Code, appears to contain two parts:
Though on _a plain reading, it appears that the
aforementioned provision contains two separate
parts, one dealing with applications seeking
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amendment before commencement of trial and
another post commencement of trial, on careful
analysis, it appears _that in _certain
circumstances, the applications filed under
Order VI Rule 17 of the Code seeking
amendment post _commencement of trial need
not pass the test of due diligence contemplated
under proviso to Order VI Rule 17 of

the Code.

14.The question is, to what extent, the proviso
curtails the power of the Court to amend
pleadings after the commencement of trial.

15.0n a plain reading of the proviso to Order VI
Rule 17 of the Code, one can argue that an
application seeking amendment is not
permissible unless the person seeking
amendment satisfies the Court that, despite due
diligence, the party could not seek amendment
before commencement of the trial.

16. The obvious question would be, if the party
does not _demonstrate “due diligence” to the
satisfaction of the Court, should the application
seeking amendment “post- commencement of
trial” compulsorily suffer an order of dismissal?
The answer is no. The reasons are as follows.

17.Whether the application seeking amendment,
post-commencement of trial, is to be allowed or
not has to be decided on the “nature of
amendment sought” and not necessarily on the
“due diligence test” at least in respect of
applications  seeking  certain  types  of
amendment, if not all. It does not mean that the
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“due diligence” test has no application under
proviso to Order VI Rule 17 of the Code. The
relevance of “due diligence test” is dependent on
the nature of the amendment sought and other
attending _ circumstances, and___not __ just
dependent on the sole factor as to whether trial
has commenced or not_at the time of_filing
application seeking amendment.

25.The Court is of the considered view that in the
following instances (illustratively and not
exhaustively), applications seeking amendment
of pleadings can be allowed without the “due
diligence test.” even if such applications are
filed “post-commencement of trial.”

Applications to:

(a) correct typographical errors in the dates of
events, documents, etc.;

(b) correct property discrepancies in number,
the extent, boundary or location, any or other
misdescription of the property:

(c) _insert events and developments that have
taken place post-filing of the suit and which
have a bearing on the final decision;

(d) incorporate a prayer owing to a subsequent
event that has taken place during the pendency
of the suit, keeping open the question of
limitation;

(e) add _a few additional facts or furnish better
particulars to the facts already pleaded;:

(Dadd_facts in support of the relief already
claimed;

(g)seek relief in the alternative, which is in the
nature of a lesser relief than the one already
claimed. Example:
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In a suit for declaration of exclusive title and
injunction, an application seeking the
alternative relief of partition.

(h) Seek additional relief or relief ancillary to
the main relief when the relief sought by way of
amendment is available based on the pleadings
already made.

26. In the aforementioned situations (broadly or
generally speaking, excluding exceptional cases),
in _case the application seeking amendment of
pleading is rejected on the premise that the
applicant has not passed the “due diligence”
test, it would cause injustice and would defeat
the object of the first (main) part of Order VI
Rule 17 of the Code, which aims at minimizing
or _avoiding multiplicity of litigation _and
provides for determining real questions in
controversy between the parties.

33. It is again a settled position of law, that
amendment is permissible (in_deserving cases)
even in _appellate stage. This again supports the
view that the proviso has a limited role to play,
when __the _amendment __is __sought __ post
commencement of trial really to avoid
multiplicity of litigation and _resolve all the
controversy between the parties connected to the
lis.
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