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//4e1//

(1). Whether the plaintiff proves that, defendant No. 1 to 4 have agreed to sale the
suit property and executed an agreement to sale dtd. 11.12.2000 with consider-
ation amount of Rs.45,54,845=00 (Rupees Forty Five Lac Fifty Four Thousand
Eight Hundred Forty Five Only) and plaintiff has paid Rs. 1,75,000=00( Rupess
One Lac Seventy Five Thousand Only) as earnest money ?

(2). Whether the plaintiff proves that, he had paid Rs.1,25,000=00 (Rupees One Lac

Twenty Five Thousand Only) in cash on 23.12.2000 and Rs.1,00,000=00 (Rupees
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One Lac Only) by cheque No0.7330 on 22.03.2001 but it was returned, hence

Rs.1,00,000=00 (Rupees One Lac Only) was paid in Cash on 28.04.2001 and he has paid

Rs.1,25,000=00 (Rupees One Lac Twenty Five Thousand Only) on 30.12.2000 by way of

four cheques, each cheque of Rs.25,000 (Rupess Twenty Five Thousand Only) bearing

cheque No0.0087325 to 0087328, by this way he has paid Rs.5,00,000/--00(Rupees Five

Lac Only) to the defendant No. 1 to 4 ?

3. Whether the Plaintiff proves that, the liability to fulfil the condition to make title

clearance of the suit property is on defendant No. 1 to 4 ?

(4). Whether the Plaintiff proves that, he is and was ready and willing to perform his

part of the agreement to sell ?

(5). Whether the Plaintiff proves that, the defendant No. 1 to 4 have made bogus and
concocted power of attorney and through the power of attorney, defendant No.5
they executed bogus, illegal and forged registered sale deed vide No0.2191 without
the consideration of amount in favour of denfendant No. 5 on 02.05.2002 ?

(6). Whether the Plaintiff is entitled to specific persformance of an agreement to
sell or he is entitled to alterenative relief for compensation of damages of Rs.1

Crore with 24 % interest from the date of the suit ?

glcioll Eldiall SIA dIEloll Ais A1ER ofl 2129 3R di YEl . § /3 &l § /] oil G

SAUIHI A19d 9.



(6/A).

(6/B).

(6/C).

@.

(8).

(9).
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Whether the Plaintiff proves that the defendant No. 1 to 6 have executed bogus,
illegal and forged registered sale deed No.1867, dt.9-3-2004 without amount
consideration in favour of the defendant No. 8 to 10 ?

Whether the Plaintiff proves that the defendant No.7 has made illegal encroach-
ment and unauthorized construction on the suit land ?

Whether the Plaintff is entitle to obtain mendatory order for removal of illegal
encroachment and unauthorised construction made by defendant no.7 on the suit
land ?

Whether the defendant No.5 and 6 proves that, defendant No. 1 to 4 have

executed an agreement to sell of the suit property on 18.10.1997 in favour of

defendant No. 5 and they have also executed one power of attoreny in favour of
defendant No. 5 on 27.12.2000 and defendant No. 5 has paid Rs. 5 Lac to the

defendant No. 1 to 4 as an earnest money ?

Whehter the defendant No. 5 to 6 proves that, they have obtained the possession
from Shri Vikashshree Ram Sevak Yadav by virtue of the compromise decree of
dtd 17.08.2002 of Small Cause Suit No. 63/2002 and the possession was handed

over to defendant No.6 ?

Whether the defendant No. 1 to 4 proves that, the transaction of the suit property
is barred by section 43 of the Bombay Agriculture and Tenanacy Act, hence an

agreement to sell in favour of th plaintiff and registered sale deed dtd 03.05.2002

is illegal ?



(10).

“an.

(12).

(13).

(14).
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Whether defendant No. 1 to 4 proves that, R.S.No.299/2 of village Rander is not
running on the name of defendant No. 1 to 4 in Revenue record ?
Whether the defendant No. 1 to 4 proves that, they are the owners of R.S.No.301
and 302 paike and it is situated on the bank of Tapi and Government started the
procedure for acquisition, hence there is no question to sell or transfer ?
Whether the defendant No. 1 to 4 proves that, T.P. Schemes No.23 of village
Rander is not finalize, hence suit of the plaintiff cannot be maintainable on the
bases of disputed an agreement to sell of final plot No. 72 ?
Whehter the plaintiff is entitled to get any relief as prayed fo which is mentioned
in Para 12 of the suit plaint ?

What Order and decree ?

RIRHIE J1€lofl AAis 19 d10fl S18ail gSHall Viatieal] 1% 2R &dli A€ Aldld

HAQouAH Aed15Ual 61,2375 /209€ ofl 21011 o211 [a1f 2413 ol Yol deiRII

Hel asdiHi AHA1dd 8.

.

2.

/ /98RIel HEI/ /

2l 1€l YRAR 83 8 5 UlAdIElAIRA eldidlai] ¥lol UR GligIsIH SAUI Uical $3d & ?

2L dIE] WRAR 82 & 5, ulAdIElRANA eldidiol] walo U2 siud] aligsiy 531 s u

dd dl.au/12/2005 d¥l dl.a¥/22/2009 ol A% SAIHI A1 dU3AIANall §SHll O

3l /Bedeol S 8 ?

//feefa//
Q. aISIRHI.

2. GISIRHI.



31

3. alSIRAI.

v. alSIRHI.

u. alSIRAI.

5.3, alSIRHI.

g.ofl. alSIRHI.

s.2. alSIRAI.

9. alSIR¥HI.

<. alSIRAI.

C. BSR4,

Q0. BSIRHI.

QAQ. BSIRAHI.

Q. BSIRHI.

Q3. alSIRAI.

7. AU gSH YXOH.

/ /d€Rlall Yeloh [aefu/ /

. oISRAI.

. asRAI.

//:sRreN:://
BURISd HelAlall HIRI [alfotl SIREN oflD Yot B.
Gu ¥LI1dd HelRAl Asclll A1 ASNIFDAI 81} 52a1S HERAl AU YoRidof

210ndlall e 24114 A4 A4Ysd Id sAUIAHI 24194 8.

>  YEldl.q,2,3a S d&IS (A) ofl 24Ysd UUT : -



32

(2). IElA BIcioll EIQIHT ¥ EIE HIH & d Fdl AARA €19l 2HA]HT ¥eI1dd
eldigiaf] (Fesdoll 441 sidHoll Ulddig]l o.a ol ¥ oflRARA dl.aa/aR/2000 ol A%
3LTU,UT, U/ — 25 3T RAIdIA dlv AUel &%1R 2161 [URAIlA Wil s3
ANA AR AAYHI S AU Al2lvidoll AHA SAUYT dl dIE]l [y o
SIgA18 slgURl USRell RIYER $A1 § siguel ¥iddl| sRidigl 52a1 655 5 2AESR ofefl dg
%182 Sl AHY Al SIHoll UAUIE] of. U A UlAIEl ol. § ol dIdHl Asoflylall
Aadluenidl dir/u/002 ol A% A€, ¥Hlololl 2 AAIRI €21y dEal vilal,
ARsULAR, uiIeEAof[Eydsal, [Clol A, g1sYda2, [CloAHd], vHd o & S ddl,
AUHA Yd| ([Cailoll A % [6128s Adl e0iidd, odld], AlgsAa JoflA dH oicllé)
gldiof, Aol &SI AFAHI dI€lotl &SSlol 248l of &ldlo] ¥182 §AUI A&l UlAdIE] of
.ol AP [FCSA 21N Vo SIF A1 SIS GRAYER $UI BSSER of Bldlg] ¥18 SAUI AHY
eldigiaf] eaflotdi 211 SidHall UlAUIE] of. 9ol 1A ¥ SISURI IRSIRUEAR AHIESIHI S £611211 S
Sldio] HIGgH US dl ddl dHId eSIRN UlddIg]l HYSGIRA Al dHld eatiRl, HigsiHl
Uldlell U g2 5241 UlAdIE] [A3e8) AH1EAICHS §SH ANUU] Glcall EID] EIVIH S 8.

8 Al UYUH Al SIHall dIEl & AiS 200 dlAl AHlkIWd ol AHIELR &ldall
e1d] dgal 2A419d & d A12Ivd dUAIRT Adi HE Al2Iud 31.Uo / —all 223U UUR BUR S 13|
A19d 8. e1d1did] [Ficsdoll Auel A4dol] [SHA 31.3U, Uy, cvU/ — 248 3[R [NUdioflH
AIut AUl &%1R 2118241 R0l Yid] &ldioll %L1 8. A1H, &ldd] eldididl] ¥aloidl]
[SHd 31.900/— Sl d4IR @1l 9di Al SIHall dIEIRA A€ Al2IUd %]22-101 A2l
SEH 19 YO 40 %12 RY]o] $A3] a0 UiId § ofleRALxBSs ULl $AAM oi€f],

elddial] [Fiesdoll AU ([sHA d2Hi Adi 241 doiss AR 29222101 Ais2al] sA
19 d¥I sAH wE ofl FPIgIgfA i Ad]l aR3) 8.

° SEH 19 g %1220l 54 $¥AId & A €21 :



33

(1) oflRall €2a1A%] ¥ Fiesddl daAdl &lRM, d [Fesd, ¥ [YCAIHl Aol 1< Twoll
SH1 AlB[cIuH, AU A¥22001 H[Efc1AH, 1¢TF, (Aol U¢FT ofl 041 ) AYY] A¥220l
AUlE[GIRUH, 1¢9(cl 190l cHI AUl ARl AUlE[GIUH 199 (Aol 199l
3%7) ALYl A1 A[E[CIRAH AHAHT AR B, AU AHAAHI 21T [FcdiH] 241 el
Aol ¥ dRIV AEW, A[E[CIAH] AHAHT AIRAI B> HYUI AHAEHT 21T d dIRIU 484l
ad diRlv ugl &3di el A %1222 sAUYl FR), Aed §;

(8) RUIUR [FESdoall GifZHReclIHI;

*[(s8) 2&IwR [Fcsdddl doeld] HiZall slef sAR &ldiof AH[HUA &l AHYUI Al SAR
gldidi uReIA dal aul; |

(W) @R ([Ficsd GUR 24Ul AHI AsA 3[WIoll a1 dell gg [SHdell (oi(&Riud
S AMGRd S\ 6ss, SV AHYU| [3d sldHI S AHIARIAT BcUool Sl 81, %18 Sl
&1, ollHSR Sl &1, HAN(Ed Sl GBI} YU ol S &1 AYUU| FY| dH 5dIgf 24[G1Ud
aq ey ddi ofle (Creiaflud] auil.

(a1) A4l sl 688, AUl A1 eld Bcuoal $dlal, 18R Sdlal, oflHSR Sdlal, HilEd
Y] oite SAlal SREI SIS A1y HR o] U] YsRlof] U 211Udl [ClatdRZad] Aull,
ol

(&) adlavoll vdl As adefl ggf YeaHi AUl IS ¢l1g HSR Sl 2YUIYR ([AESdoall
ueel.

(U) S sIea] GSHIIY vl SIEf 8180l gSH YU SIS YSIE] UIAR [FIESd GUR AL
dai As21 3(WAIof] 2l A&l g [SHdall (6ifRud § 2ilel(FRud sIEf &sS, d vl A (Bd
BIAHI S 1[4 BcUool Sl 81, %18 Sl 81, ol IHSR Sl 81, HAIEd 52d1 &l

AY| ot S| &lY A1 F&f] AH $dIg] 4G &g &1y ddl oflx [Siaiaflud] Auil.



34

[(8) ¥ 221U [FIesdoll SU¥E A KU HUIAIR UIRSlal AU B1) AU ATUYIHT 21U
&1, dofl deifed] 2Acif@id YuicRal 1
(%) Hidlslu ess vid w31 sAdla ad] 2f1R1 cif&id A ]

W S [FedIHi 6491 [¥edloll SIE 211 83] 21Ul F ueziilell Hed uiu 9y
Al dg, of &l Vol U YsR S, dIds clig, uARl 3R gaq, o &l
d uzeilel A% AR AFUNHI §5H URIE S3]al 11 SAHA | vHAHI scl Avl] s,
[(1-8) [Fesd doifed] ulalcun—ceR (1¢cRell sHiS ¥)ol saH u3(S) ol &g
HIZ slguRl 2219 [Fiesdofl 1A% sled duiEldloll SRRl £2d 1A A2 ST F1EMR.
AR ol AAdl Ao Aci(Ed sIuEl (JURLII) AlE(c1uH, 2009 ol AHE § d U]
SAIHI A1 81> Aol % AHId| €I doll AHA § d UGl %1R2S S of &Y dl AEW
SEH U3(S) ol &g HI2 AAPRS 22112 all. ]

o SHHTC  2AYRER SAI AIUKIS &1Y d £2d119%g] 2A¥=2RUal of SAUIg] URRIIH :

¥ €2d11A%1all SAH 19 Y AU [Fcsd dceld] Aqleloia, 2 (Rot 1R all
¥9)) ofl slefurl F2AYIES Yol A2 SAU] 2419 Bl d A2 SAYUIH] AR of
gl dl, d £2d1q%—

(5) daixedd] sig IR [FESdal 24242 521 ol AUl —

(U) ecds Adiofl Acdl HiuRl ol @ 24

(a1) adl (Aesd el SIY deR A4l ddl RAcal Aludiel Y19l
d?1s 2dIsRUIHi 24149 oifB.

W A AlE[ciuH 2l [Fiesda aclled] AqAlE oA, 2R (ol 1R ol wY))

Fal Y222 SAYU] A1UWIS &1 AU 221U [FIESd Bial) 2A¥22R oife UAA] £2d1Ay (AN

EI1E ABGIUH 1209 (Aol 199 ofl AAI) of| USRI —2 860 AL I[c1[Ex Ulcal HIZoll EIUIHI



35

ARl YA dS AU A¥222 &JAd AUl ST A414JS of &> Al SIE oIS
SIISTIEX IRVEISTReEI EXCTINETRN

AIH, VHig 200 &1 Al2IVd dRIaIUIR—IA £2dIAY 8. Fal HIN AlofRiBIS &g Aed $
sided uud HIZ &ula dd s 8. 241 sIdall dI€lof] UlAdIE]l of. U 24al § dS SUIHI
AIA] Bde auiRdAHl dIElRA A eslsa AsHle s3d € S Ais 00 YA Hl2IUdH
quRIAE] 223U diglall alidoll S daell Al wledidl 21Ad oel. dHxy  Ais 00
gl Aleviddl vidlediR dils digldfl sig uel s AYslal, (12116t ULl s2d o€l
Al A12IvidHi eldidiaf] waloioll 203 4 oioR § oAIS ool duidiHi A1Ad olefl. dgai

>N

SIH dI€]l & Al_lVdal AIUR 1Al dgol 2H1Ad 9 o Alelvid dauer Adl Al

~

AR AIBERA A8l 53d &ldiof, sclld YRS & W dIE]l RS Alluidall Al ARl QA
S011R HIBEl Usl AAs Ul A1ge/A12fla oll.512 3613 oildid] Avie BU duRdIH] AH1dd
a1¢f].
° SG#H S< Foil GU2 UV &)diof SIRIEI Y¥O UGS &l d £2aI1Q% &lol]

e515col] 211/61dl].

Slef 2a19% GUR QU1 S2910] SIUEI H¥O! HIGUS Bl Vol v S2oii2 SIE/ 2418
&/c1 613 Aol a@ifelidat! $1#/12] §5Ha 24/Eat &12 2ol YRid] A1ud/al 21/Scdlor &l ),
d e2a19% &ailof] 6515 24iloia S2qlotl 6 HIS UV S2olR HIEIHI AT A5 21/2]]
ailciadrHi 2419 o8] celi ell, d e2aidver] Yiar als Guelar 521 215i9) o168,

u2g ¥ 93ciolldf of &1 2ol ClRclol 29722901 24/ElareH, 1GoL (111G 0 o] 9
§31) of] ¥121G1824] 2AgpiR ¥l allelicel] &1e Ad] Sl e2Qy &lial] 6515ciof] 211/Gicllotat/

Sle/211vi S20112 2118llal oflciqdiof] %32 2691 a6l [1die s d s3] 2l d e2a1dy Guzél]

/G1lca &g 61 d cllSal, d 2] vl 2ure oS sl 61,



36

q1€lofl AHis 00 i Al2IVdH] URlEdR ]S sig el § 21981 oiefl § Al edRI i
SiHoll UWAIE] 6i.q &l ¥ alidlal 31.9,9U,000/ — AHl2IUd AHY Giloll VS YsAd &1y dd]
yel eslsd Alevidoll AiflAlel duRfld Yair s eldiel, el eldidiol] ol
dxflal A1udHi ¥RIAd BRI [SHAHT AAUIRI AUl AHd ial 2A%] yRll &Jd &ldidf]
gslsd digl RAR s3] Asd o], [AAMHI A1 SIHall dIElRA dflefl WIRT s 200
il Al2ividoll €A A2d S dl.99/92,/2000 ofl A% 31.9,94,000 /- ASSI, d.23/2
/2000 dll [€AA 31.9,2U,000/— ASSI Adl dl.,¢ /0¥ /2000 dll [N 31.9 AW ASSI
glJ d eladl uel sig e2d1d%] YRIdl 2% $3d of &ldiol]l 24a ddl S1gf YId] 2% S o
gldiofl &slsdall 2dIsR s3d 8. di€] edRrl A &slsdal Ul ISR sAIHI AHIAd
8 5 Aol S8UI UHILT AHET 211 UG 10l 31.9 AV ASSI AIVAEI. K23 § Ulddi€]
ol.q ol AIUM &ldlg] ¥LI1d 8. ¥AR UlAdIE] o, 2 &l ¥ o slefurl SH Al2Ivid 9uid A1Ud
o eldidl] eslsd A16{ld &1 8.

A1, 241 SIHall dI€] UlAUIE] oi. A &l ¥ oA eldidiaf] FIesd dila AUl 24 1Ud]
Aal dl.aa/aR/000 ol A% eldidiof]l adloioll Alelvid 31.vU, Uy, U/ —3is 3T
Ralolld divi AUl 6%R 418201 MRaIollA Yl ARl gl Add &Jdd el
Aol A1 A SIHall UAdIE] of.q ] ¥ o 31.9,9U,000/— AS 3[TUAI AS dIUW UAIAR
&% R YRI YsAd &ldlidll 6515 YuIR 831 S of &1, HEI 01.q oISRHI 5AYUIHI 241 8.

Al SIHall dI€lA Uldloll €191 21131 Ldlslol s3@ € 5, A1 31.9,2U,000/ —
dl.23/92/2000 ol A% ASSI AHY ddl1.RR/03/2009 ol A% VS of. 9330 31.9
,00,000/— A 3[UAI AS dIY YRI AR &dl W, A€W, JS 0.9330 dl.q
2/ 0% /2002 A&l wI) A1) AsSI dl.2¢ /0% /009 &l 31.9,00,000/— d¥l dl.30/
2/2000 dll A% Gis 1§ ¢RASIoll VS 61.0093U &l 00493 €3S 31.2U,000/ — dll

Holl gcd 31.4,00,000/- Hofl ged 31.U,00,000/— Al SiHall UlAdIElAIA Ysd]



37

AUE. Aig 200 &l 2% HRAA Al2Ividall U .9 Hi ¥LIAd S of. 0093 & AS o
L00£93¢ § ol AR UIEIRA Al2Iuidel]l 84 YsAd &ldiol ¥C1IAd & Adl AER UR
Asdll 31.2U,000/ — 245 3[UAI U &%l dl. 30/92/2000 dll A%¥all di€lall Aos
uidlofl S1gf A0d] dI€] dE 2% AUIHI A11Ad of&l]. 211 SIHall dI€lofl Gate duRiHi A &slsd
385 W AIAd 8 § AAIA 313U, Uw,¢vu/— ¥ eldidia] olololl §at 214dx & d Us]
dHEl 31 U dIv YsAd 8 wq alislofl 254 dHEl vHixlea Jell s1éHi w1 sg9d] o€l
gl A1 S doiss 31.U divi YsAdl &ldidl] eslsd wlid 8 ¥AR wWenel 31.9 div
YsAdI &ldliofl &slsa 243 YRId1 AU 8. A41H, Al Sidoll dIE] Uld Uldioll Sail 43 U
Aol AIssA ol S dHET i1 S1Hall UlAUIERAS Sed] 284 YsAd B. A 1 SlHall
qIElA Uldiofl e1d1 212911 A12Iuidall [AAY A ofl §SH of SUIHI 2419 dl Al dscls
EI€ 243U 31.9,00,000,00/ — 2i5 3T As §AS YI ofl 284 ¥ % XU A&ld gfsllal]
qadR U eldl drRvel] ayd Aaddiofl e1€ HIAA 8. U3 1 Sidall diglad UlAdIE] Q ol
YRAER] dRE 511 AIAd] BA2 dUIR €3 lol dldl 31.9 SUSg] ofSUlol A &1 d Aol
g sl Y141 eldl Aod Yeodi ddl sl Yl dlofl wiAd of aldiofl eslsa ag&i eidigiod]
%ot 2018 AHET SIS VAT S31 &1 d €=1lddl A1E1R YA9 % S o &ldlg] Aol E1914 0]
¥Hlotof A1%(Eat el HEYA of eiRc Gldiofl A2 S B.4IE] A% s 23 &l 3doy 223U
AISA 2Ad Rfle a@ll Ais R3 Y 2Ae2 Rfledll BA2 oisd Y AVIA 8. A€ £2d19%]
WRIA] dYIRT Adl A1 Sidoll dIE] YHAIBUIol Yeloal dsell ulddlgl of.q geaReind
WPIMIY u2dal dl.¢/ov /00 &l dl.aR/ow /2002 Yl As div s 3T
AS AVl YRI HAd &ldiofl {1 aldio] sclla &I 8. WRg AER alIRl F HIBE Avl FEGIH .
s3Hot1AAlofl &8193NH1 AH10A &ldlof, dI€le] S&al & dol ULl 1 SIH dIE] EURI all.S1E 3043
durRflal YRaR s3d o] X/l A2 Ais R al Vi R¥ of SIF YRAUIFeU YA 8, o1l

R Ais 332 &l 2 digloll dos g oRISlel dl. 0d/09/2000 ¥



38

dl.23/ 0% /200U Yellall AHU2AINI0} ASIG02 01,2507 Ul 222Hceall BclRl dAIVT Adi
AS 01.<93RS, WH 31.”2U,000/— S 3WAI USRI &%R Y1 Al SIHoll UlddIE] of.2
CGllgiGlolol A1 AS ol. €93¢, SH 31.2U,000/ — {5 3T UR[IAH &X1R YRI 241 SIHall U
[AIE] ol.% Gogidlolal YsAA &ldlal, YLRIR AHId 8.%UR AS of. <93¢ &l A Sidoall
qIglA Uld A€ uidiHigl 31.2,00,000/— is 3R o AW YI GUISH d¥l JS o
.£9330 gHUdl 31.9,00,000/ — iS5 3[UYI AS AW Y2I GUISH &ldlo] ¥Rl AHId &,
%13 AS of. 93U d¥| VS al. € 9329| 241 S13all UlAUIERAIA 31._2U, 000/ — 5 3T
WA &%1R Y1 AAs Ad] A As ofl §CA 284 31.U0,000/— S 3[UWAUI UAURI E¥IR YRId]]
SIg 284 BuISH &ldlofl ANeg] 11> AH1dd] of &1, 2ial d Id 241 SIHall UIEIA 241 SIHall U
[AdIE] 0. &l ¥ ofldflal 31.U,00,000/— S 3[TWAI U dIv YI e1didiol] xloiall AlEl
U2 Ysdd &y Adl sig eslsd YaiR adl of &l Ay dIE] d§ &ldall Eldioll 1A UlddIg]
o. 2 &l g oAl UlddI€] of. ¢ &l 20 ofl dRFLIHI dI. /03 /007 ol A% SdIdl 53]
A0d 6ol 9], ASIRAEA] Hal Wiel 2%1.A§1R1 €2dIA% of. 1< 59 diaidl] siSunied 5
A215165 oiSd 2% S of &l § ddl SIg e2dId¥oll Wi2l, clldd, olalldd] § Guaid] sizd
aldioll S1¢ 6S1Sd YRUR S of Bl YEI 0i.2, YEI 0i.§ A&l YEl oi. §(A) ofl [61f oiSIRA]
BAYUIHI 41D 8,

(R). HEI ol.3 YRR SdIofl GiI%] A1 SiHoll dIE]l GUR AIEUIHI AIAM 8. AE HEI
H¥O dIEIRA YAIR Sdlg] 26 8 5 eldIdioi] %lolof 2lgfed sdluR sAUdIol] ¥dIGER] A
siHoll UlAdIE]l oi. 2 &l ¥ ollAlofl 8. s 200 & 2% Al2IVidall Wi of.(U) Hi Ad] 2Rd
SAUIHT AT 8 § "' AEE ¥Hlot AAUIRI 501 HI2 %3 A81R] WdIotdfl d&il o] :Raief]
%ol 2R &l 42813] AA42813] $A3ofl WRdicidfl Anadiof]l ¥dIceR] 8 ofll uiaiidl
2821 A&l ¥ idlofl VIRY UBHI U2ialIRA Sdlall 281" W GURISd HEI of. 1 A&l R Hi Sd

UUT YO HAR 11 SIHall dIE] AAis 200 &l Y Al2IVid ¥ YAIR $3] ISUIHI (o180 oflusd



39

Bl RIR dHi SAIHI A1 AR ULl aliAicfld &g eldie] HI olHULT Hiold . Ui A
Sidoll 1€ Uld G2 duidHi A 6515 s94d AUd 8 § e1d1d10]] ¥Hlat o] 21c1of] %¥laf
8 Aol A€ ¥l A1%[Eat HEl] [ClotUicllofl S ofl 2Rc0ll &AA otell. il ¥eflot o]
2RaAHie] %ol RAHI dAEld sAUUl dAA ST Wical 53d olefl § 21 Ao dHEl U
[Ad1€]2410fl o1l 2A410d &1) A SHald ofell. AHy Yol ¥l Yyoiofl [UafluHoll 254 § o1cl]
Al yoyololl MafluHell 2830l eiRUIE 5U1 HIZ AHET SIS Ul S3d &l d Aold SIEf
€199l WRidl dIglRA Y, s3d o], adl 2Rdofl wloiell Ai2ivid sl usdl
qIElA SIg A4 sl udiotdfl dldd olel. 41, 211 Sidoll dIEA i 00 &f] 2%
Sedidl AlIuidell AHA SAUI &Il E1d] &A1 d 242116 1910l ¥lotof 2igfed scluR
$dI 2144 SIS slgjoll olid] 2110d &1y Ad] Sief &slsd 1€l 35S WR @] ASd of 81U HEl
al.3 ofl ¥4Il alSRHI &Y &.
> YElol. ¥ ofl UAT :-
glciall E1dioll SIH dIE] S$2AR0tl Uldlloll Ci12lof Uldal $41 8841 A¥ UiRll Al dRIR

&dl Aol 8 d &515dall HE ULl YUIR S0l G191 dlofl GUR e IHi A1dd 8,

Sughar Singh Hari Singh (Dead) Through LRs. & Ors.
Civil Appeal No. 5110 of 2021 Decided on : 26-10-2021 2021-JX-(SC)-0-710
The Specific Relief Act, 1963 Section 10(a), 20
ISSUE:
— Whether the Specific Relief (Amendment) Act, 2018 would apply prospectively or
retrospectively?
- Principles in regards to proving readiness and willingness are discussed.
HELD:
The 2018 amendment to the Specific Relief Act, 1963 by which section 10(a) has
been inserted, though may not be applicable retrospectively but can be a guide on the

discretionary relief. Amendment shall be applicable to all pending proceedings.
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At this stage, the decision of this Court in the case of Syed Dastagir (supra) on
pleadings as required under Section 16(c) of the Specific Relief Act on readiness and
willingness to perform essential terms of the contract is required to be referred to. In
the case before this Court, the short question raised was, how to construe a plea of
“readiness and willingness to perform”” to subserve to the requirement of Section 16(c)
of the Specific Relief Act and the interpretation of its explanation. In paragraph 9, it is
observed and held as under:

“9. So the whole gamut of the issue raised is, how to construe a plea specially with
reference to Section 16(c) and what are the obligations which the plaintiff has to comply
with in reference to his plea and whether the plea of the plaintiff could not be
construed to conform to the requirement of the aforesaid section, or does this section
require specific words to be pleaded that he has performed or has always been ready
and is willing to perform his part of the contract. In construing a plea in any pleading,
courts must keep in mind that a plea is not an expression of art and science but an
expression through words to place fact and law of one's case for a relief. Such an
expression may be pointed, precise, sometimes vague but still it could be gathered what
he wants to convey through only by reading the whole pleading, depending on the
person drafting a plea. In India most of the pleas are drafted by counsel hence the
aforesaid difference of pleas which inevitably differ from one to the other. Thus, to
gather true spirit behind a plea it should be read as a whole. This does not distract one
from performing his obligations as required under a statute. But to test whether he has
performed his obligations, one has to see the pith and substance of a plea. Where a
statute requires any fact to be pleaded then that has to be pleaded maybe in any form.
The same plea may be stated by different persons through different words; then how
could it be constricted to be only in any particular nomenclature or word. Unless a
statute specifically requires a plea to be in any particular form, it can be in any form.
No specific phraseology or language is required to take such a plea. The language in
Section 16(c) does not require any specific phraseology but only that the plaintiff must

aver that he has performed or has always been and is willing to perform his part of the
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contract. So the compliance of “readiness and willingness” has to be in spirit and
substance and not in letter and form. So to insist for a mechanical production of the
exact words of a statute is to insist for the form rather than the essence. So the absence
of form cannot dissolve an essence if already pleaded.”

7. Even otherwise it is required to be noted that as such there were concurrent
findings of fact recorded by the learned Trial Court as well as the learned First
Appellate Court on readiness and willingness on the part of the plaintiff, which were on
appreciation of evidence on record. Therefore, in exercise of powers under Section 100
of the CPC the High Court ought not to have interfered with such findings of fact unless
such findings are found to be perverse. Having gone through the findings recorded by
the learned Trial Court as well as the learned First Appellate Court on readiness and
willingness on the part of the plaintiff, we are of the opinion that findings recorded
cannot be said to be perverse and/or contrary to the evidence on record. On the
contrary High Court has ignored the necessary aspects on readiness and willingness
which are stated hereinabove including the conduct on the part of the parties.

8. Even the observations made by the High Court that Forms 47 and 48 of the
Appendix A to the CPC provide for making an averment that the plaintiff has been “and
still is ready and willing specifically to perform the agreement on his part” or that “the
plaintiff is still ready and willing to pay the purchase money of the said property to the
defendant” and that “there is non-compliance of Section 16(c) of the Specific Relief Act
and the plaint does not even contain any averment that the plaintiff ever required
defendant no.1 to attend the office of the Sub-Registrar to execute the sale deed within
time agreed are too technical in the facts and circumstances of the case. The overall
circumstances and the conduct on the part of the parties are relevant consideration for
the purpose of deciding the aforesaid issues and the prayer of the plaintiff in whose
favour the execution of the agreement to sell has been held to be proved. The High
Court has given unnecessary stress on the word “still”.

9. Even while proving the readiness and willingness the plaintiff is not required to

make any averment that the plaintiff required executant of the agreement to sell to
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attend the office of the Sub-Registrar to execute the sale deed within the time agreed.
Even as held by this Court in the case of C.S. Venkatesh Vs A.S.C. Murthy (Dead) By
Lrs. and Ors. reported in (2020) 3 SCC 280 to adjudge whether the plaintiff is ready and
willing to perform his part of contract, the Court must take into consideration the
conduct of the plaintiff prior and subsequent to filing of the suit alongwith other
attending circumstances in a particular case. It is also further observed that whether the
plaintiff was ready and was always ready to perform his part of contract may be
inferred from the facts and circumstances of a particular case. It is further observed that
it is not necessary for the plaintiff to produce ready money but it is mandatory on his
part to prove that he has means to generate consideration amount. In the present case
even it was not the case on behalf of the defendants and even there is no finding by
the High Court that the plaintiff was not having any means to generate consideration
amount. It is required to be noted that as per the last extension and the document
executed the balance amount of sale consideration i.e. Rs.16,000/- was to be paid at the
time of execution of the sale deed and earlier out of Rs.56,000/- of total sale
consideration, Rs.40,000/- was already paid and there were two extensions at the

instance of the original defendant No.1 who was his father-in-law.
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IN THE SUPREME COURT OF INDIA, CIVIL APPELLATE JURISDICTION, CIVIL APPEAL
No.4703 OF 2022, U.N.KRISHNAMURTHY THR.LRS. v/s. A.AM.KRISHNAMURTHY.
Specific Relief Act, 1963; Section-16(c) The continuous readiness and willing-
ness on the part of the Plaintiff a condition precedent for grant of the relief of Specific
Performance It is the bounden duty of the Plaintiff to prove his readiness and willing-
ness by adducing evidence. This crucial facet has to be determined by considering all
circumstances including availability of funds and mere statement or averment in plaint
of readiness and willingness, would not suffice Specific Relief Act, 1963; Section 16(c)
Distinction between readiness and willingness to perform the contract Both ingredients
are necessary for the relief of Specific Performance Specific Relief Act, 1963. The fact
that the suit had been filed after three years, just before expiry of the period of limita-

tion, is also a ground to decline the Plaintiff the equitable relief of Specific Performance
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for purchase of immovable property. Specific Relief Act, 1963 The Court is obliged to
take judicial notice of the phenomenal rise in the price of real estate Having paid an
insignificant amount the Plaintiff was not entitled to discretionary equitable relief of
Specific Performance.

25. To aver and prove readiness and willingness to perform an obligation topay
money. in terms of a contract, the plaintiff would have to make specific statements in
the plaint and adduce. evidence to show availability of funds to make payment in terms
of the contract in time. In other words, the plaintiff would have to plead that the plain-
tiff had sufficient funds or was in a position to raise funds in time to discharge his

obligation under the contract.
SUPREME COURT OF INDIA, CIVIL APPEAL NO.512 OF 2009, B.Vijaya Bharthi
v/s. P.Savitri & Ors. #i 51dd & ?s,

On 21.02.1992 an agreement to sell was entered into between The High Court
was right in stating that no prudent person would stay quiet for a period of one year
and eleven months after such an unequivocal repudiation of the agreement if they were
really interested in going ahead with the sale transaction. The only inference, from this
is that plaintiff cannot possibly be said to be ready and willing throughout to perform
their part of the agreement. The High Court was clearly right in finding that the bar of
Section 16(c) was squarely attracted on the facts of the present case.

- CIVIL APPEAL No. 4453 OF 2009, Kamal Kumar (Appelant) Versus Premlata Joshi &
Ors. (Respondent)

It is a settled principle of law that the grant of relief of specific performance is a
discretionary and equitable relief. The material questions, which are required to be gone
into for grant of the relief of specific performance are First, whether there exists a valid
and concluded contract between parties for sale/purchase of the suit property; Sec-
ond, whether the plaintiff has been ready and willing to perform his part of contract
and whether he is still ready and willing to perform his part as mentioned in the con-

tract; Third, whether the plaintiff has, in fact, performed his part of the contract and, if
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so, how and to what extent and in what manner he has performed and whether such
performance was inconformity with the terms of the contract; Fourth, whether it will
be equitable to grant the relief of specific performance to the plaintiff against the
defendant in relation to suit property or it will cause any kind of hardship to the defen-
dant and, if so, how and in what manner and the extent if such relief is eventually
granted to the plaintiff; and lastly, whether the plaintiff is entitled for grant of any
other alternative relief, namely, refund of earnest money etc. and, if so, on what

grounds.

CIVIL APPEAL No.7424, 7425 OF 2011 SURINDER KAUR (D) THR. LR. JASINDERJIT SINGH
(D) THR. LRS. VIS BAHADUR SINGH (D) THR. LRS. 3 ollHER 4 [UH S1& 51dd 8 S,

8. Section 20 of The Specific Relief Act lays down that the jurisdiction to decree a suit
for specific performance is

20. Discretion as to decreeing specific performance.

The jurisdiction to decree specific performance is discretionary,and the court is
not bound to grant such relief merely because it is lawful to do so; but the discretion of
the court is not arbitrary but sound and reasonable, guided by judicial principles and
capable of correction by a court of appeal.

The following are cases in which court may properly exercise discretion not to de-
cree Specific performance :-

Where the terms of the contract or the conduct of the parties at the time of en-
tering into the contract or the other circumstances under which the contract was entered
into are such that the contract,though not voidable, gives the plaintiff an unfair advan-
tage over the defendant; or Where the performance of the contract would involve some
hardship on the defendant which he did not foresee, whereas its non-performance would
involve no such hardship on the plaintiff; or where the defendant entered into the con-
tract under circumstances which though not rendering the contract voidable, makes it

inequitable to enforce specific performance.
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Explanation 1.- mere inadequacy of consideration, or the mere fact that the contract
is onerous to the defendant or improvident in its nature, shall not be deemed to consti-
tute an unfair advantage within the meaning of clause (a) or hardship within the mean-
ing of clause (b).

Explanation 2.-The question whether the performance of a contract would involve hard-
ship on the defendant within the meaning of clause (b) shall, except in cases where the
hardship has resulted from any act of the plaintiff subsequent to the contract, be deter-
mined with reference to the circumstances existing at the time of the contract. The
court may properly exercise discretion to decree specific performance in any case
where the plaintiff has done substantial acts or suffered losses in consequence of a con-
tract capable of specific performance. The court shall not refuse to any party specific
performance of a contract merely on the ground that the contract is not enforceable at
the instance of the party.

Discretionary jurisdiction and the court is not bound to grant such relief merely be-

cause it is lawful.
- 202(15ls ddls Asedll saH—a5 diHi AdIHi 2414 d),

Section.- 16 Personal bars to relief. -Specific performance of a contract cannot be enforced in favour of
a person- who would not be entitled to recover compensation for its breach; or who has become inca-
pable of performing, or violates any essential term of, the contract that on his part remains to be per-
formed, or acts in fraud of the contract, or wilfully acts at variance with, or in subversion of, the re-
lation intended to be established by the contract; or who fails to aver and prove that he has performed or
has always been ready and willing to perform the essential terms of the contract which are to be per-
formed by him, other than terms the performance of which has been prevented or waived by the
defendant.

Explanation..- For the purposes of clause (c), where a contract involves the payment of money, it is not
essential for the plaintiff to actually tender to the defendant or to deposit in court any money except
when so directed by the court; the plaintiff must aver performance of, or readiness and willingness to

perform, the contract according to its true construction.
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-IN THE SUPREME COURT OF INDIA, CIVIL APPELLATE JURISDICTION CIVIL APPEAL NO. 8425
OF 2009, the C.S.Venkatesh (Appellate V/s. A.S.C. Murthy (D) by LRS. & Ors., (Respondant) held that :-

The next question for consideration is in relation to compliance of section 16(c) of the Act by the plaintiff.
Though a question was raised before the trial court that there are no pleadings as regards the plaintiff's
readiness and willingness to perform the contract, the trial court has rightly held that there is sufficient com-
pliance of section 16(c) of the Act to the extent of pleadings. Therefore, the question to be considered is whether
the plaintiff was ready and willing to perform his part of the contract. The words 'ready and willing' imply that
the plaintiff was prepared to carry out those parts of the contract to their logical end so far as they depend
upon his performance. The continuous readiness and willingness on the part of the plaintiff fails to either aver or
prove the same, he must fail. To adjudge whether the plaintiff is ready and willing to perform his part of contract,
the court must take into consideration the conduct of the plaintiff prior, and subsequent to the filing of the
suit along with other attending circumstances. The amount which he has to pay the defendant must be of ne-
cessity to be proved to be available.

Right from the date of the execution of the contract till the date of decree he must prove that he is ready
and willing to perform his part of the contract. The court may infer from the facts and circumstances whether the

plaintiff was ready and was always ready to perform his contract.

— ollHER YUH SIE JoelRl Aaiall 20L(5]Ss usTHoAall E1dl clioid d1.9R/09/20R ail

A Aldld 21Uld of. 5903 /2022 &l A1UA YSIEIHI of | H¥Giol] ollel S3d 8.

Specific Relief Act,1963; Section- 16(c)-The continuous readiness and willingness on the part
of the plaintiff a condition precedent for grant of the relief of Specific Performance- It is the bounden
duty of the Plaintiff to prove his readiness and willingness by adducing evidence.

This crucial facet has to be determined by considering all circumstances including availability of
funds and mere statement or averment in plaint of readiness and willingness, would not suffice - De-
posit of amount in court is not enough to arrive at conclusion that Plaintiff was ready and willing to
perform his part of contract.

- Specific Relief Act, 1963; Section-16(c) -

Distinction between readiness and willingness to perform the contract Both ingredients are nec-
essary for the relief of Specific Performance- While readiness means the capacity of the Plaintiff to
perform the contract which would include his financial position, willingness relates to the conduct of

the Plaintiff. (Para- 34).
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Specific Relied Act, 196; Section-16(c) - In a suit for Specific Performance of a contract, the
Court is required to pose unto it self the following questions, namely :- (I) Whether there is a valid
agreement of sale binding on both the vendor and the vendee and (ii) Whether the Plaintiff has all along
been and still is ready and willing to perform his part of the contract as envisaged under Section
16(c) of the Specific Relief Act, 1963. Even in a first appeal, the first Appellate Court is duty bound to
examine whether there was continuous readiness and willingness on the part of the Plaintiff to per-
form the contract. (Para 3335).

Specific Relief Act, 1963 -The fact that the suit had been filed after three years, just before ex-
piry of the period of limitation, is also a ground to decline the Plaintiff the equitable relief of Specific
Performance for purchase of immovable property-The courts will also frown upon suits which are not
filed immediately after the breach/refusal. The fact that limitation is three years does not mean that a
purchaser can wait for one or two years to file a suit and obtain Specific Performance. The three year
period is intended to assist the purchaser in special cases, as for example where the major part of the
consideration has been paid to the vendor and possession has been delivered in part performance,
where equity shifts in favour of the purchaser. Referred to Saradamani Kandappan v/s. S. Ra-
jalakshmi (2011) 12 SCC 18. (Para 43)- Specific Relief Act, 1963-The Court is obliged to take judicial
notice of the phenomenal rise in the price of real estate - Having paid an insignificant amount the
Plaintiff was not entitled to discretionary equitable relief of Specific Performance. (Para-3339).

4 AIR 2009 SC (Supp) 2927 Narinder Kumar Vs. Surinder Kumar Malik

(A)  Contract Act (9 of 1872), S.55- Time whether essence of contract-Provision in twever, with in-
tention to give further leverage to respondent time was made extendable oby 10 to 20 days and not
more and that too only with consent of parties- Held, time was essence of contract.

(B)  Specific Relief Act (47 of 1963), S.16 (c) - ‘Ready and willing’ Originals of pay orders never
tendered to appellant and only photocopies were sent to make semblance that respondent has been
ready and willing to perform his part of contract-Readiness and willingness of party cannot be inferred
in such case- Mere show of readiness and willingness would not discharge obligation resting on one of
parties unless it is shown to be real and genuine- More so, when from conduct, behaviour and attitude
of respondent it was clearly made out that he had not been ready and willing to perform his part of con-

tract.
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gl, 1ol alotof el cRd &, A€ ¥lol oidl RAHIN Xofl RAHI dsigld
A1 $A991 SIg sRId1] $2d 61 § AU1RI 2AA%0f] ci1S] 284 41 S1H6l UlddIg]Aa YsAd
51 A S1E PRI 2% 53 ot

ufadigl of. 1 (of) dR§ el of. v &l YRA3Aa ail.[ece]l us] AAeIddail 2013(1) ILR
(Delhi) 315 A K NARULA V/s. SH.IQBAL AMED AND ORS. ofl YSI€l 2% 2AVd & Yoil WA 1¥

Hi ol Yol sAAYIHT A1 8,

Sub-Section 3 makes it clear that Courts decree specific performance where the plaintiff
has done substantial acts in consequence of a contract/ agreement to sell. Substantial acts
obviously would mean and include payment of substantial amounts of money. Plaintiff may
have paid 50% or more of the consideration or having paid a lesser consideration he could be in
possession pursuant to the agreement to sell or otherwise is in the possession of the subject
property or other substantial acts have been performed by the plaintiff, and acts which can be
said to be substantial acts under Section 20(3). However, where the acts are not substantial i.e.
merely 5% or 10% etc of the consideration is paid i.e. less than substantial consideration is
paid, (and for which a rough benchmark can be taken as 50% of the consideration), and/or
plaintiff is not in possession of the subject land, I do not think that the plaintiff is entitled to the

discretionary relief of specific performance.
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A did Uil 8 § Sl Ul RIUEIR 2431 AATA AoidEA el A IHYA Auial e1d1d10T] ¥H]sial]
Sololl JUd S &l dq, clold ofell. 41 ¥lal 243ofl slfuRl Ay AXIRA ¥lof
HIdISIol YsAd el dg olald aigll. A did vl 8 § €2 ¥l clioid A1 Uldlall of o]
sigAl2Iuid § $AR &l dl d vl 8. AeR ¥l olicid ¥Hlot HIclS] dflol R H0dlg]
RI19dl 81 dl d dic UWId] 8. A did vl 8 § e1d1910i] alat 2431 dlal Sl divIg dndig
o®fl. 2 did Uil & S AAIRA A€ el Flotall dacEldloll AR oluEAdl
AAIHRYA Aut AIT 53d o], A did ui3] § § %] AG SYIHI A1 81 § AT Aol UEA
ol YA IHRYA Avial AGEld S 8 dl d did WIE] 8. A A did U] & § AAE AAGHEA i
o153 sl &al AR AH1%€lot Al A eldidiol] «aflol U2 213d ofell. Aue eHE
s ¥dlol HidISIA 211 Yeflotoll SO dilal HUd S &I} dY, Gald ofell. sl ULl il
¥Hlotoll sG1] Alofl WA atef]. 2 did vl & § 241 ¥Hlotai dAlall Aol SARY &S] &d
clgl § A11F ULl Sig es O algl. A1 £1d] ol O d diR] oief].A did vl & § U1l e1d]
evid sAT doll Ao ddlal claldl. A did U] 8 § A1 ol Aol glol AE SAHI
¥4Il J5cl A cladd o€l A did vl & § A1 Uldiofl ¥ AdAUIRI JSUIHI H1dd
8 d A1 duidd] o€l

UlAdI€] ol. U & Y410l A1 SiHall dIElall S&at Y0 UAUIE] ol &l ¥ ol I UIUR 1S
Aeofl© 83 AN &ldial, Aol ARIVA S AUA  &ldlol, SUel SAE B,

A1 Wdiofl 2aurvell deot [Auld Yridl dig] d§ sA1Ai AH1dd] Gde duRiHi 2410d



56

8. Al Al sIHoll UlAUIE] .2 & ¥ alidlal ANV eI of &ldioll AHY eldidiat] ¥l
1AM of &ldloll YRAIAT % AVE 8. AT EUIRI A &518d 249 ULl Y191 HIUM 8 5 24 %ol
sioid SIgf A1eivid § ARl SR dHET SAAd ol€fl. A d=ilel] ARAUIRAHI A AH S&dl
gld 5 Ae2 wHlololl Al2Ivid dHLT $A9d O dl d &slsd uild] 8.dxHY wlalall HIdSIA 241
¥Hlotofl gelue sl olioid slgal gaHVICURIH, AU § SH dofl dHoll violR olefl. 4
¥Hloioll HIAISIA dHal SIS duiiRl AH10A oi@fl. dHall allHall S0l SlEf AURdcd o], U
[AUIE] of.u €dRI A &slsd AsH2 AvdIHT AH1dd & § ¥Hlal HIISIA dHal gglye sRal
HIZ SIT UIdR 25 Aedf 210d of2fl. 41 sIHall UlAdIE]l of. U ol1IR] Uldlo] 2is 305
qiofl 2auriofl oill] 2418 2o2ld His 30¢ &l 241 SIHall UAUIE] oi. A &l ¥ Q1 2,3
Aol ¥ ofl ufc AR dilall dleidi dull A0A dl. 1¢/20/ACEY all Aol Al2IViclof]
B2 oiSH Y AWM 8. dHY 202ld Ais 3o &l 21 slHall UlddIE]l of. 2 &l ¥ deI 2,3
Aol ¥ ol Uld ARA ddlloll diciHl @ull AUd dl. 29/92/2000 ol Al
SAHUICURa 1HI0f] B2 oiSH Y AVE B. da 2022ld AAis 390 &l 2¥1d §1% SIgHi 2]
2RJ)E HIM [€.3.0l. $3/2002 ol SIH UAAAI. A9/ 0 /002 ofl A%oll §SHalIHIof] B2
oS AN AVA 8. dgAHI I SiHoll UAUIE] o U oA dIEl ds ddlall [d.9.2]
Aol A.3dIdIofl Gae duRd ellel A &51Sd ULl Soid ANA 8 § 41 ¥lol 243all SIS
yel A9 dHel ¥Hlel Hidlsial Ysdd ely dg cloid o], A€ ¥lal olicid daoll allaofl
sig Al2Ivid § AR &l dl d uill 8. A€ ¥Hlol olicid ¥lal HIdIS] dHal uIaR wH0dlg]
%Ql1ddl &1 dl d did Uig] 8.

Al SIHoll UlAUIE] of. U YAIHACORA dIHoiof] v GS clotiRA] ulddi€] ol.5
olAoldRgAol AAIHRYA Auial RUI” ofis?] 53 ©. ulddigl ol.§ uldiell S 33U

qla AdUIAell YRI4I A dIE] d§ $AIH1 A41Ad Gae dURiH] Wi AU & § UlAdIE] o

U I A IRAall G EIERAT Vigd ol&f]l. A IH A IRI ULl Uigd o], AEIH G 1



57

Aol Yo ¥alol HidS] 9 d=lofl a1l SIg uciarR LA oiefl. [CsIA AHJAUS A18 U
[AUIE] ol.u JJAIHACU RIS Q| @IdeR Sl dofl dae sig Hieldl olefl.deR
SIA dHET %Y 8 [ASIA AHAYS AIEY Vial YA IH A Aol ¥ USRI LAAI dai
d uaisiR olell dx A1 Sléall RIUGRHI A SIS ULl AHI &I of &Al.AER EIYIHI Q| &Y
dofl uLl AddHol uolR o@fl. AIH, FRpAR Al SiHdll UlAUIEl of. U Jldlall AHIdIE
GURall AduRiall Y141l deal [Quilad Wil 21udl &l dHy ulddig]l of. § dIg]
A% SAIHI A19d Bde dURIHi A 6518 385 WR 1A d &l § dlal (AR AHAUS 418 U
[AIE] of. U IAIH AT IRAAILRA g RIUBR 5A dofl Higld] ol dxx uladiel ol u Jyd i
A 1R Aol ¥l HIdls] 9 g) @IdeR &Ad] defl Ul del vioR oi®fl. agHi Ais 3¢
qu1el Adl A1 SlHoll UlAUIE] ol.§ ofl AAUIRI €2dIAY of. RAEGA 223U SYZ] AE] &ldall
SRET Uoslol &l) ol UlAdIE] ol.5 €URI A &slsa AsH]e AvidIHi 211Ad & § Ui Y]
g2a19%0fl ofigif] siuEwR Ad R oel Il Yell Al ¥llotall sIRIEAR0N HId]S Ciof]
Q1S otel A AlARURY sad vy ol userAi eld1910]] ¥lotoll s01%1 A%l320ll §SH
H¥ol 18 UIdR1 goUs2Ral AudiHi A1Ad] 240l A1%(Eat A&l EI1d110] ¥loioll SC1%] i
€2 U1 goruserell SO%1Hi 8 AR YEI ol 9 Aal ¢ ail [c1f2 oisRHI 5AYUIHI 241 8.
5. ¥ela.coluAyT:-

Al SIHall dIElRA Udioll e1dl 3%l W1 o4 Hl SUd S3d ©9 S,
(S2élse Ydl, AGiSEIs2 A, dI.ARURI,HIF 21ER,21212 dN1Hfl AlHaHi 241dd 4oy A]
ol.309 d@l 302 diofl ¥Hlal A1 s1H0ll Ulddiglulel] Hifaslell Ul 2119d].ug, 2uep
¥Hlot 42812l edRl AuIfeu Ydl H¥FR UlAUIElRAld 3.24.01.2cE /2 Usldl 21Gal 1ol
2] 2514 01.23,21043 s1.1d12 ol 92 ] ol R—Ad] 241213 239¢ UL H]. Al v U AU dIR %ol
dl.a?/20/2000 ol A% gIOAUdIH AHIA] ol 241 d 241 SIHoll UAUIEIRA AERD

¥Hlotall HI[AS HURIR Aol U2t SHIER U] A1AdI. Aol 3do}] Ad o, 2cc /2 Usld]
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¥Hlot cl1oid 241 S1Hall UlAUIE] of.q &l ¥ ofIRA1A 241 SIHall dI€lal 2Hi§ 200 dIT) HI2Ivid
A F Al_IVAHI 317U, U, U/ — YRiofl AUl A oisS] YA AHY Al2IUd A4 2]
SiHoll dIElA UAdIE] of. 2 &l ¥ allAlal 31.U,00,000/— 2i5 3T UM @Y Y1 Ysd]
AN, A€ AiS 200 Il Al2Ivdall UAYIE]l of. a4 &l ¥ oAl [AAN 24 53]
AU d Yxololl eieofl HioRl A 8. U, A4S 00 dIAOT Hl2ivid dAuIel d
Ydl AR AlIUdHI SIS Ul wHlololl 3doy] A4 6iiR § odlS cioiR €211Ad of€ll. il d &slsd
qI€]l EdRI BA2 AUIRIHI SOd JAVId 8,
q1€lofl €191 2129 o] GURISA W 0. Hi SAIH] 241 LellS]od dUIRT Adli 21 SIHal
ufadiel of. a4 &l ¥ ofl Hidlslofl Yo waflal (S22 AR, AGi(SEIS2 Yrd, dl. AR, HI%
2182,9MR12 2lIHofl AlHHI 2H1Ad 3do, A oi.309 d¥l 302 didi]l xHlal 241 SIHall U
[AgiglAel] Hifaslell A1l 201Ad). cuRGiIE €2 ¥lal 2425124 ediRl AuIleu Udl HYGR U
[AdiElAlal 3.24.01.2c¢ /2 USldl] 21Bal Ldlol]ol 2514 61.23,2464 SI. A2 0. 92 ] alle ]
AI21R 239¢E AULH]. Ald 2¢vU A.AR ¥Hlol dIl.aq,/90 /2000 ol A% sINUUIH] AH1Ad].
Aol A1 S1Hall dIElA A€ eld1d|of] w3llol § Foll 3.24.01.26C /2 Usldll 21Gal Ldloflol 2514
01.23,40ud s1. dle of.92 Yl alaiRd] 411217 239e ULH]. Aylad ¢vu AU.dIR ¥Holall
dl.aa/a2/2000 ol RA%ell Al2lvidell  [AAY  AHA SAYUl AR, &ldall €I
oll.s1& A4el d1dd 8.
ulcddigl of.q el v dg (4.9, 2. dl. HadleliAA Uldlell GiRAIUHI of ] YXCio]]

ol1.9]3RId dS] HEIAdal] YSIEI Y AVIE 8.

¢ 2023(0)0 AIJEL-HC 245860 Naranbhai Kanjibhai Gajera Versus Vinodbhai
Shankarbhai Patel
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Rejection of plaint- transfer of any agreement to land is impermissible if it is hit by
provisions of S.43 of Gujarat Tenancy Act- hence plaint can be rejected and there is no
need of full-fledged trial.
Specific Relief Act,1963-S.10,14-Code of Civil Procedure, 1908-Or. 7 R.11(d) — Gujarat
Tenancy and Agricultural Lands Act,1948-S.43 -rejection of plaint- illegal or invalid
agreement to sell-suit for specific performance based upon an agreement to sell for new
tenure land- restriction on transfer of said land- it is submitted that new tenure land
cannot be sold without permission of Collector and is hit by provision of S.43 of
Tenancy Act-held, in present case,agreement to sell is hit by provisions of S.43 of
Tenancy Act, plaint can be rejected only on this ground- transfer of any agreement to
land is impermissible-no need of full-fledged trial-hence, no illegality or infirmity found
in rejecting the suit-appeal dismissed. (Para 10,18,20,21).

¢ 2019(0) ALJEL-HC 241533 Ganpatlal Manjibhai Khatri Vs. Manguben Babaji Thakor
Para 35 In the overall view of the matter, we are of the view that the impugned order
passed by the Civil Court, rejecting the plaint on the ground that the suit is time
barred, may not be sustainable in law, but at the same time, no interference is
warranted in the present first appeal,because in our opinion, the plaint is liable to be
rejected mainly on the ground that the suit for specific performance based on an illegal
or invalid agreement to sell is not maintainable as, such a contract is not enforceable.

¢ 2024 (0) ALJEL -HC 247772 Deed Shiakh Ismailbhai Hussainbhai Through Lh

Versus Vankar Ambalal Dhanabhai (FULL BENCH)

Civil -Suit for specific performance based on an agreement to sell executed in
contravention of S. 43 of Gujarat Tenancy Act, 1948 is not maintainable in law.
(@) Specific Relief Act, 1963, S.14,16,20-Gujarat Tenancy and Agricultural Lands Act,
1948-5.43,63- Contract Act,1872-.5.23-Suit for specific performance of contract-agreement
to sell in respect of restricted tenure land, which is executed without permission of
competent authority — applicability of S.43 of Gujarat Tenancy Act- whether plaint can
be rejected on the ground that suit for specific performance of contract based on illegal

or invalid agreement to sell hit by section 43 of Tenancy Act,1948 is not maintainable-
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held, yes- transaction between parties being hit by S.43 of Tenancy Act and being
opposed to public policy, as explained u/S.23 of Contract Act, is not maintainable in
law- there is a clear bar in entering into an agreement to sell of lands granted under
Tenancy Act,1948 to occupant tenant, without previous permission of Collector-S.23 of
Contract Act bars enforcement of a contract if it is forbidden in law- if contract is
expressly prohibited by law, it is void ab initio and cannot be enforced- hence, suit
filed by plaintiff for enforcement of the invalid agreement to sell, hit by S.43 of
Tenancy Act, 1948, is not maintainable in law- of agreement of sell itself is invalid, no
decree for specific performance can be passed by Trial Court-S.14(1)(c) of Specific Relief
Act provides inter alia that a contract. Which is in its nature, determinable, cannot be
specifically enforced- in such circumstances,suit for specific performance of agreement to

sell cannot be decreed. (Para 111,112).

N ~N

8d AR AE YEI SIRUEIA AAd] &l IR o3 2oio] Aos AlsERRA Aos
Ase,1cv¢ ol sdH ¥3 ol K] 21 doiss dAuIRl dd 249 2isd] auRNJd ¥Rl 1R

A1 8. FHi of|A Yol UGY SAUIHI 2419d 8.

Section 43 Restriction on transfers of land purchased or sold under this Act.-
(1)  No land or any interest therein purchased by a tenant under Section 17B,32m
32F,32I, [32-O deleted by the Bombay Tenancy and Agricultural Lands (Gujarat
Amendment) Act, 2009] dated 24" July 2009.[ 32U, 43-1D or 88F] or sold to any
person under section 32P or 64 shall be transferred or shall be agreed by an instrument
in writing to be transferred, by sale gift,exchange, moritgage, lease or assignmernt,
without the previous sanction of the Collector and except in consideration of payment of
such amount as the State Government may by general or special order determine; and
no such land or any interest, therein shall be partitioned without the previous sanction
of the Collector]

[Provided that no such previous sanction of the Collector shall be required, if the
partition of the land is among the members of the family who have direct blood relation

or among the legal heirs of the tenant:
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Provided further that the partition of the land as aforesaid shall not be valid if it
is made in contravention of the provisions of any other law for the time being in force:

Provided also that such members of the family or the legal heirs shall hold the
land, after the partition, on the same terms, conditions and restrictions as were
applicable to such land or interest therein purchased by the tenant or the person.]

[1A) The sanction under sub-section (1) shall be given by the Collector in such
circumstances and subject to such conditions, as may be prescribed by the State
Government.,]

[ (1AA) Notwithstanding anything contained in sub-section (1), it shall be lawful for
such tenant or a person to mortgage or create a charge on his interests in the land in
favour of the State Government in consideration of a loan advanced to him by the State
Government under the Land Improvement Loans Act,1983[XIX or 1983], the
Agriculturist’s Loans Act, 1984(XII of 1983), or the Bombay Non- Agriculturist’s Loans
Act,1928 (Bom III of 1928), as in force in the State of Gujarat, on in favour of a bank
of Co-operative society, and without prejudice to any other remedy open to the State
Government,bank or co-operative society, as the case may be, in the event of his
making default in payment of such loan in accordance with the terms, on which such
loan was granted, it shall be lawful for the State Government, bank or co-operative
society, as the case may be, to cause his interest in the land to be attached and sold
and the proceeds to be applied in payment of such loan.

Explanation : - For the purposes of this Sub-Section “bank”” means-

(@)  the State Bank of India constituted under the State Bank of India
Act,1955 (23 of 1955)

(b)  any subsidiary banks defined in clause (d) of section 2 of the Bank of
India (Subsidiary Banks) Act, 1959( 38 of 1959)
(© any corresponding new bank as defined in clause (d) of section 2 of the

Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970 (5
of 1970)
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(d)  the Agricultural Refinance and Development Corporation, established under

the Agricultural Refinance and Development Corporation Act, 1963 (10 of
1963)

(1B) Nothing in sub-section (1) [0r (1AA) shall apply to land purchased under section

32, [32F or 64] by a permanent tenant thereof, if prior to the purchase, the permanent

tenant, by usage, custom, agreement or decree or order of a Court, held transferable

right in the tenancy of the land.]

[(1C) The Land to which sub-section (1) applies and for which no permission is required

under sub-section (1) of section 1B of the Bombay Land Revenue Code, 1879 (Bom, V of

1879) for use of such land for a bonafide industrial purpose may notwithstanding

anything contained in sub-section (1) but subject to payment of the previous sanction of

the Collector under sub-section (1) but subject to payment of such amount as may be

determined by the State Government under sub-section (1).]

2. [Any transfer or partition, or any agreement of transfer, or any land or any

Interest therein] in contravention of sub-section (1) [or sub-section (1C)] shall be invalid.

&ldail Eldiail SIA dIElail IS AL U1 ARAUIRIaH i€ IHI A U[AUIE] of. A dF
[Q.q.20. 2. dl. HedisiAA digldll Bde auiRd sai dIE]l edRl A &slsa dIsRAUIxi
A119d 8 5 e191919{] ¥Hlat o1l 2RAfl walot 8. A€ wHlol H1%(Eat YEl ollatvidlofl & ¥of]
2Rdoll &Ad o], eldiqiof] aalal oicl] RANHIN ¥ofl RAHI diEld sAUUl dIElRA SIg U
Acol 52 o] § 1 Acig dHET UlddIElRAla ofigld AH10d &l dY clald oiefl. ¥Hlat aic]
RaH e ¥ofl :RAHI F2adl Hi2 YlHlua ek us. A121uid AHJ VIl R uS d olicid
Al «1erdl &dl. A1_1vdall [ wHlol ofl RAHI doiEld spAddl sed, Vldlua &g eg
d vioRR o], 241 Acigd dHEl sl a1eiad] spAAd o], 2q€2 ¥Hlal 10l (€ o] RAHI
&fl %ofl 2RAHI doield sul Sed Uldlu &1y d Al wieidl o8l § d alieid ddel sig

o1 d?] sAAd «ief].
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A1 Yl di€latl 5841 UG AolR ¢RUIg) &g Al2Ivid Yol Vlflua vigd erdig]
eq, s ¥Hlal HIdlS crRUIg 6 AY ARIVIAHT AU 8 S 54 d d sel IS dlel.ell %]
H¥otoll Ulluaall 2531 S oicll ¥of] yyotofl Uldlua6ll 2520f] crRuIg 5201 HI2 dHET SIS
QRIUY| S &1 d A0l SIF edIdN] YD1 AHET A1 S1A 2% 52 o],

oid] :Rcofl ¥alotall Hi2ivia Sl UBd! AHET S A1 AlBS1Rlofl Rdledfl dldd
algl. dHWl eldiofl diofl afloioll HEYA oRA atef],

A1H, BGWISd Gujarat Tenancy and Agricultural Lands Act,1948 ofl .43
AHodd ofd] 2Rddll ¥Hlotofl sifuRl UsR doigld sl usdl sAseredl yd udiodfl 24
Sidoll dIEA § UMAUIEIRAA A12Iud Sl Uedl § Aleiuid SAT clle A1%[Eat Yell Anda
gl ddl s eslsa 2ss uRell WRi1difl ¥R AH1dd] of 8l AER SRIEIS] sEH T3 ofl
1o1d1gfoll &ICall dIElail EIdial 2UNR OlIE) aisdl &l UlAdIE]l oi. A &l ¥ oA di€la]
ARSLIHI SAI S8UIdl IS 00 Ul dl.2/0U/002  dl A%l Al2IVid IRSRIEAR
il AHd of SA] IS AY &1 YEI ol Eall ¥UIG GiSRHI EAUUIHI A1 &,

9. YElol. 20 A&l 2 ofl AYsa UAT :-

Al s1A UlAdIE]l of. (o) dR§ HAd €21 YRAUIRA] AAis <0 ] Ais 9 dIa|
20y 385 Y AV 8. FHI IS ¢ U1 HIF 211H A€ KAl Yd dIgS] AUSIYLIall VAl
ol. 3 ofl dA1H ool 6iciR ¢ —A(¥Hlolofl Viididgl) duIel Adidi A1 dl A1 SiHoll U
[AIE] of. 2 & 3 a&il ulddIE] of. A ofl dIRAERI ol 2doy A of. 302 /Usl/a aal
2403 4d oici2 302/ Us] a4 d10il ¥aflot igd UiIdeR a5 U] 241dd &ldigf scdlld &1 8.

AR 2oy Ad ol 2cc /2 d10i] ¥Hlatdi 211 Slotl UlAUIEATl SHIER A3]S AiS
2¢0 1 Ais 29 dInl €2d19%] YRAURATHI SIE ¥241A ofid UId] 419d of &1),UlAdIE] of
. (o) A Eldioll AUIYHT IS 299 &l AU Ag]Sdl2 243U YAV 8. Yol W of. C

Hi A1 Yud] AU 8 § ulddIg] of. 2 &l ¥ allofl HIdISlofl 264 oi. 309 &1 302 Usld]



64

ol 2419l 8. ¥ wloll dId]l ci€lall (Soti? 241Ad] &8, Hal ¥Hlaidi dIdl cielatl U]
AloyollH] 2UIEa HIS 251RYNIA sIRldIg] 241 242118 213 s3d] 8. ¥l Yl Gusd wla U
[AIE] ol. 1 &l ¥ d§ AUILI § dHEld SAlall SIE URal GURYA d] o1efl. A€ ¥l
seNdaRrIoll sdH 3 Hodd old] 2Rd dl ofla doeld] 24(Aaiw Accll USRl dgl
oflotgidl Qe Accl UsRoll ¥lall 8. 11efl s1eNdaRIs] saH ¥3 ofl AaAdIg
Yol d1eAd oid] iRdlofl loflofl duigld] 3doy 2113 ofl ud 3R] 922 gefsdl oiel.
dHy ddl duilen, Alivid uel Ye AS dlel. ¥ SRIEIHT dI€lofl s8dIdl 4@UIR] S]]l
AeIgIu 8ld dl d AN2NHI diglall e1d] A1ddu o], digl dg ulddiel a(al)ofl Gae
AU Sdi AAIA Gae durdHi A1 Yidl 2A1Ud 8§, did vl 8 § e1d1910f] %l
JAeNd &5 und &Ad 8. eldidioll «fla aeNd &S vRIdeY diddigRA JAud].
vRdcIgall dIRANAI dHoll aiulc elieflddel al €183] icliclal 8. iciiAotoll Ulciof of i
gdeicld 8. oGl 2Ll ElsA] & F Cllgfdlal, ¥AICal AHal Giojdal 8. IR Aolal 2
dlollHl ASAI AGIGal Aol d [ daall ol SIS 2idliall oiefl. dfloll [Ndllaf, ofid
HEH RIS WIS S F 1 SIHol UlAUIE] ol 4 8. A did Uil ofel] 5 cr1eldel 2419
dxfloll [Mdial SIE 421Ul o], A1ze wLIId 8 § cllefldol dflell [Ndlell HIRAl &1 8.
A did vl el s yidcigedl  Adsadl T graeigell sl es ol
alieclel graRGIgel eds dldd ol dldaiidioll HIGR ol ElVd §3G. dlall
Mdl graReigol ecds dldd e dldaiidiell  A1UR olld  EVid  53d.dloll
Mdr graeigal dldetl 2A1R eldidiol] FAdsasl es und gJdl. s¢ drklviell dldotl
AIYR olaldl d dilal WoiR aiefl. A1 2R dld 1A 8. A dld ol 2005 Hi AHI
ol WAE & dofl 2221 Adlofl uRl 8. A did vl 8 5 dld § dofl sIUl A1 241 513 % 5
oi®fl. ci1efldlol dxfloll (Udlal eds dlEd d clicidell sIg eds AU s3d o], eldidiof]

[Adsdoll §A AR HIAS] &dl RARAIES, GHiofClal, ¥RJUICIal, Al ElgfClal. A1 [FASA Ud
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BlAHI SCoix]l Ul 22201 Vol dlall 8. Al [Fdsd ciod A2l s ddlall
gsldliA sigal yel duiel s duiel ANd o8l sigal uid 215 A800] 241 [Fdsd
SIcid AUdlall UA2I olald oiefl. A1 AER E191 1R%] JiRAd B. SUI SAUI UASRIA Q| Y
asR dldd 8 d aioid sl2dai ¥1eidi ofell. UlddIg] of. U A IH A6 11 AuialIRAlal Ad o]
S HOdloll UA2l olald oi@fl. Al UlAUIE] 6l.5 BoldR gol AAIH gJol Auia A
Alaudl odll s HOdlell U2l clald aiefl. AN AHIYS deHRIcie 11sTRJloL ol
AinAN o€l d § ¥ ulddig] ol.9 8. dH] [ARes sIgA sUIE S otell. d=dlell s84I U
HIOT 211 E110tl 1A s01%) AR UIIR1 22%101 WA & AER EIUIA] Rid1y ofll E191A4] &JAdl
8 dofl d2flal vieR ofell. 1 oflxl el YR (SEIse SIHi UIAdI dofl YSIEl g) 2419d
d uoiR ai®fl. (S2ls siéRidi ofl¥] sigf sigHl usel UIAdl s 53 d dila uoR ol
A2 Uldl 222uciig] sUXIYIsIddl HIS Udcol S AAIRA AER SGi%] IsIdd|
HI2 Yrd [S2E)s S18HI €191 53d Al U1 22=00idi ULl 2421 AU, A4 USRI ¥
dxfloll Midiofl sAIdlHI Scl. Adlall [Udl Aal 200U HI HREI WAA ¥ USRIl Sl
d 20l 2003—07% Hi SAI d UIAS 5§ YA YR d dlal voR aiefl. dA1AAER USW
AIG S YA Y d ¥1R1dl Wcal $2d o], A1 eldidiof] waflal ulddie] oi.¢ &l 20 o sief
quic ¥Hlol Audlell UA2I clald ol&]. ¥d Ulddig]l of.¢ &l 20 WA S&dl &l1d § A [AASda
£2d1dy dilal s3] U & dl d did Wid]l 8. sIRAIES aiRalleIES dlall g1 Y1 8.
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