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1.  Whether the plaintiff proves that she is legal heir
of deceased anchhodbhai  Kalyanbhai
Sapavadiya(Patel) who has died and had made
will in favour ofher mother Valiben Ranchhodbhai
and after the death of Valiben Ranchhodbhai
the plaintiff is entitled to received properties as
per will of her father ?

2.  Whether the defendant proves that partition of
land is made during the life time of
Ranchhodbhai Kalyanbhai and on behalf of
defendant Kanayalal Ranchhodbhai just
cultivating the field and was taking crops from

that ?
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3. Whether the defendant proves that so called will
is  brought up, false and bogus and the thumb
impression made in that will is not of father of the
defendant ?

4. Whether the defendant proves that applicant has
filed this application without showing full details
of family and by suppression material facts and
hence it is not tenable ?

5. Whether the plaintiff is entitled for interest as
prayed for?

6. What order and decree ?
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367. What property may be bequeathed by will

(1) Prior to the coming into operation of the Hindu Succession Act,
1956. it was a rule firmly established that a Hindu cannot by will,
bequeath property which he could not have alienated by gift inter
vivos (357). In the Vailliammai Achi v. Nagappa Chettiar, the
Supreme Court pointed out that a father in a Mitakshara family has a
very limited right to make a will and the mere fact that the father
after making some dispositions, gave the residue to his son and the
son took out probate and carried out the wishes of the father, would
not change the nature of the joint family property. even after the
Succession Act,1956, a Hindu cannot by will, so dispose of his
property, so as to defeat the legal right of his wife or any other
person to maintenance. Reference may be made to s18-22 of the
Hindu Adoptions and Maintenance Act, 1956.

(2) Section 30 of the Hindu Succession Act,1956, permits a member
of a Mitakshara coparcenary to dispose of by will, his undivided
interest in the coparcenary property. Reference may be, made to
notes under that section

According to Mitakshara law, no coparcener, not even a father, could
dispose of by will his undivided coparcenary interest, even if the
other coparceners consented to the disposition, the reason being
that:...at the moment pf death, the right of survivorship (of the other
coparceners) is in conflict with the right by devise. Then the title by
survivorship being the prior title, takes precedence to the exclusion
of that by devise.

A Sole surviving coparcener could, however, bequeath the joint
family property as if it was his separate property. il 44 4ol [3-g
s1UEL 60 UHIAlA -l HlasaHid sldeuaa [Bd A=A 21-us2 530
astd Al u3d w0 s o109t drH Basdadl adaell ad

ade iy Ul edle srart s @ wdl as du e,

(18) 20 59 2200.202.200U UUY 512 WL 1.2333 ElddAN
2 oflont [ARea Alel 27 ollogiAl Asiel 2% AA 9 244 dla Asieug

AN 2dA 9 dd B UaSR 58 R ddl uR elldl-l oo 28 9.
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