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6. Devolution of interest in coparcenary property.—

(1) On and from the commencement of the Hindu Succession (Amendment)
Act, 2005, in a Joint Hindu family governed by the Mitakshara law, the
daughter of a coparcener shall,—

(a) by birth become a coparcener in her own right in the same manner as the
son;

(b) have the same rights in the coparcenary property as she would have had
if she had been a son;

(c) be subject to the same liabilities in respect of the said coparcenary
property as that of a son, and any reference to a Hindu Mitakshara
coparcener shall be deemed to include a reference to a daughter of a
coparcener:

Provided that nothing contained in this sub-section shall affect or invalidated
any disposition of or alienation including any partition or testamentary
disposition property which had taken place before the 20th day of
December, 2004.

(2) Any property to which a female Hindu becomes entitled by virtue of
subsection (1) shall be held by her with the incidents of coparcenary
ownership and shall be regarded, notwithstanding anything contained in this
Act or any other law for the time being in force in, as property capable of
being disposed of by her by testamentary disposition.
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(3) Where a Hindu dies after the commencement of the Hindu Succession
(Amendment) Act, 2005, his interest in the property of a Joint Hindu family
governed by the Mitakshara law, shall devolve by testamentary or intestate
succession, as the case may be, under this Act and not by survivorship, and
the coparcenary property shall be deemed to have been divided as if a
partition had taken place and,—

(a) the daughter is allotted the same share as is allotted to a son;

(b) the share of the pre-deceased son or a pre-deceased daughter, as they
would have got had they been alive at the time of partition, shall be allotted
to the surviving child of such pre-deceased son or of such pre-deceased
daughter; and

(c) the share of the pre-deceased child of a pre-deceased son or of a pre-
deceased daughter, as such child would have got had he or she been alive at
the time of the partition, shall be allotted to the child of such pre-deceased
child of the pre-deceased son or a pre-de-ceased daughter, as the case may
be.

Explanation.-For the purposes of this sub-section, the interest of a Hindu
Mitakshara coparcener shall be deemed to be the share in the property that
would have been allotted to him if a partition of the property had taken
place immediately before his death, irrespective of whether he was entitled
to claim partition or not.

(4) After the commencement of the Hindu Succession (Amendment) Act,
2005, no Court shall recognise any right to proceed against a son, grandson
or great-grandson for the recovery of any debt due from his father,
grandfather or great-grandfather solely on the ground of the pious obligation
under the Hindu law, of such son, grandson or great-grandson to discharge
any such debt:

Provided that in the case of any debt contracted before the commencement
of the Hindu Succession (Amendment) Act, 2005, nothing contained in this
subsection shall affect—

(a) the right of any creditor to proceed against the son, grandson or great-
grandson, as the case may be; or;

(b) any alienation made in respect of or in satisfaction of, any such debt, and
any such right or alienation shall be enforceable under the rule of pious
obligation in the same manner and to the same extent as it would have been
enforceable as if the Hindu Succession (Amend-ment) Act, 2005 had not
been enacted.

Explanation.-For the purposes of clause (a), the expression

"son", "grandson" or "great-grandson" shall be deemed to refer to the son,
grandson or great-grandson, as the case may be, who was born or adopted
prior to the commencement of the Hindu Succession (Amendment) Act,

2005.
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(5) Nothing contained in this section shall apply to a partition, which has
been effected before the 20th day of December, 2004.

Explanation.-For the purposes of this section "partition” means any partition
made by execution of a deed of partition duly registered under the
Registration Act, 1908 or partition effected by the decree of a Court.]

8. General rules of succession in the case of males.—

The property of a male Hindu dying intestate shall devolve according to the
provisions of this Chapter:—

(a) firstly, upon the heirs, being the relatives specified in class | of the
Schedule;

(b) secondly, if there is no heir of class |, then upon the heirs, being the
relatives specified in class Il of the Schedule;

(c) thirdly, if there is no heir of any of the two classes, then upon the agnates
of the deceased; and

(d) lastly, if there is no agnate, then upon the cognates of the deceased.

(€.q) gldail eldiAi eldidioll «dlo asldiudld eldie) @il
qIElRAIRA 19 53d 8. eld1d1d]] ¥Hlololl 3da) 35S di ol 6ieiR A53¢ dIRlu
02/0%/2c53 ol A%l diglRilel [Udl  siacie Heoidiga  oldlo
Aol AMA %A 24 Uitd 2Ad] 8. Aeds eididioll wHlol dAloll Acs AsURR
wudl 8 d 2uxe Alefld R 8. Aa ARGIE dY 2009 H sINHIES
Heolallgol1ANA AR eldidiof] waflot UlAdIE] o2 ofiRilad AAUIRI AV 8.
gy 293 &l 0009 Hi QAR €219y YA i YEd] ULl SARY Uldiall G419
HI2 sIg siRIdlel dIglRAIA s3d a2l A2 ¥Hlal siqiele Hleoidigdoll Acs
AsUAR UIUZl &l alde AAUIRI SAlell Al doll AYel delue sdigf
ddlal AESR 8. A2 dIEARd [Fesd dIElAlall [Ndl SIS Hlsaioiigal Uiid
&Ad el AeR Hlesd asldluidla dlasd sel s dlel. A3 Huleld] did
s41H1 2119 dl d1eAd Hlesdall AU £2d1AY 240l 2009 of| AlGAHI UAd O,
AHY &ldall E1d] Aol 209 ¢ of| AldH] elvid sAIAHT A1Ad 8. K] EWfld] a «

eId] AHY HATeI] oifeid 8. sidall UAUIE] oi.2 ofl d§RIoN %1A2S AU
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1) 2020 (0) AIJEL-SC 66338 SUPREME COURT OF INDIA - Dahiben Versus
Arvindbhai Kalvanji Bhanusali (Gajra)(D) Thr Lrs.

14. The Limitation Act, 1963 prescribes a time-limit for the institution of all suits,
appeals, and applications. Section 2(j) defines the expression "period of limitation"
to mean the period of limitation prescribed in the Schedule for suits, appeals or
applications. Section 3 lays down that every suit instituted after the prescribed
period, shall be dismissed even though limitation may not have been set up as a
defence. If a suit is not covered by any specific article, then it would fall within the

residuary article.

Articles 58 and 59 of the Schedule to the 1963 Act, prescribe the period of limitation
for filing a suit where a declaration is sought, or cancellation of an instrument, or

rescission of a contract, which reads as under :

Description of suit Period of limitation |Time from which period begins to run
58. To obtain any other | Three years When the right to sue first accrues.
declaration.

Three years

59. To cancel or set When the facts enti | tling the plaintiff to have
aside an Three years the instrument or decree cancelled or set aside
Instrument or decree or or the contract rescinded first become known
for the rescission of a to him.

contract.

The period of limitation prescribed under Articles 58 and 59 of the 1963 Act is three

years, which commences from the date when the right to sue first accrues.

In Khatri Hotels Pvt. Ltd. & Anr. v. Union of India & Anr., (2011) 9 SCC 126, this

Court held that the use of the word 'first' between the words 'sue' and 'accrued’,
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would mean that if a suit is based on multiple causes of action, the period of

limitation will begin to run from the date when the right to sue first accrues. That

is, if there are successive violations of the right, it would not give rise to a fresh
cause of action, and the suit will be liable to be dismissed, if it is beyond the period

of limitation counted from the date when the right to sue first accrued.

A three-Judge Bench of this Court in State of Punjab v. Gurdev Singh, (1991) 4 SCC

1, held that the Court must examine the plaint and determine when the right to sue

first accrued to the plaintiff, and whether on the assumed facts, the plaint is within

time. The words '"right to sue" means the right to seek relief by means of legal

proceedings._The right to sue accrues only when the cause of action arises. The suit

must be instituted when the right asserted in the suit is infringed, or when there is a

clear and unequivocal threat to infringe such right by the defendant against whom

the suit is instituted. Order VII Rule 11(d) provides that where a suit appears from
the averments in the plaint to be barred by any law, the plaint shall be rejected.

3)_Reported in 2012 (0) AIJEL-HC 227390 in the case between Becharbhai
Zaverbhai Patel vs. Jashbhai Shivabhai Patel.

“I6] At the outset, it is required to be noted that in the plaint the original plaintiffs have
challenged the registered sale deed dated 25.8.1975 which has been executed by the original
defendant no.1 in favour of defendants no. 3 and 4 and the said suit has been filed in the
year 2010 i.e. after a period of 35 years. It is also required to be noted and even so pleaded/
averred in the plaint that name of father of the defendant no.1 was mutated in the revenue
record and even thereafter on the death of is father of the defendants no.1 and 2 Chottabhai
Bhagwanbhai mutated in the revenue record on 11.10.1979 vide mutation entry no.1024. It
is also further averred in the plaint that even the name of defendants no. 3 and 4 were also
mutated in the revenue record pursuant to the sale deed dated 25.8.1975 vide entry no.1115
and not only that even in 1981 there was partition between defendants no. 3 and 4 and the
land bearing Survey No.380 (disputed suit land) has gone into the share of Ambalal Patel
defendant no.4 and his name is mutated in the revenue record vide mutation entry no.1283
dated 10.6.1981. Even considering cause of action pleaded in the plaint in para 8, it appears
to the Court that the averments in the plaint are too vague and nothing has been mentioned

in_the said para on which date he came to know about the registered sale deed dated
25.8.1975. Even in the entire plaint nothing has been pleaded with respect to limitation.
Mere cleaver drafting in the plaint and by such vague averments and the pleading the
cause of action in the plaint, the suit which is otherwise barred by law of limitation can not

be brought within a period of limitation.
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6.1. It is not disputed that while considering application under Order 7 Rule 11 (d) of the
Code of Civil Procedure, the Court is required to consider the averments in the plaint and
the supporting documents produced along with plaint. However, it cannot be disputed that
if on the face of it and even considering the averments made in the plaint, it is found that
the suit is clearly barred of law of limitation, the plaint can be rejected in exercise of powers
under Order 7 Rule 11 (d) of the Code of Civil Procedure. Even considering the decision of
the Hon'ble Supreme Court in the case of N.V.Srinivasan Murthy V/s. Mariyamma (Dead)
by proposed Lrs reported in AIR 2005 SC 2897 as well as decision of the Hon'ble Supreme
Court in the case of Dilboo (Smt) (Dead) Bij lea (supra), the plaint can be rejected in
exercise of powers under Order 7 Rule 11(d) of the Code of Civil Procedure if it is found
that even accepting all the averments made in the suit, it is found therefore, the suit is
barred by law limitation. Considering the above proposition of law laid down by the
Hon'ble Supreme Court, it is required to be considered whether considering facts and
circumstances of the present case and even considering averments made in the plaint and
even accepting all the averments made in the plaint as they are, whether the suit is barred
by law of limitation or not?

6.2. As stated above, registered sale deeds was executed by the original defendant no.1 in
favour of original defendants no. 3 and 4 (petitioners herein) on dated 25.8.1975. It is also
required to be noted and even so pleaded/ averred in the plaint that mutation entry in
favour of defendant nos. 3 and 4 on the basis of registered sale deed was made in the revenue
record vide entry no.1115 and not only that even in 1981 there was partition between
defendants no. 3 and 4 and the land bearing Survey No.380 (disputed suit land) has gone
into the share of Ambalal Patel defendant no.4 and his name is mutated in the revenue
record vide mutation entry no.1283 dated 10.6.1981. As held by the Hon'ble Supreme
Court in the case of Dilboo (Smt) (Dead) Bij lea(supra) whenever the document is registered

the date of registration becomes the date of deemed knowledge and in other cases where a

fact could be discovered by due diligence then deemed knowledge would be attributed to the

plaintiff because a party cannot be allowed to extend the period of limitation by merely

claiming that he had no knowledge. Thus when the sale deed dated 25.8.1975 was registered
in_the year 1975 itself and even the mutation entry was made in favour of defendants no.3
and 4 on the basis of the registered sale deed immediately thereafter the plaintiff is deemed to

have_the knowledge of the said transaction and by making such vague averments in_the

plaint that earlier he had no knowledge and he came to know about the transaction only in
the 2010, by such clever drafting the plaintiff cannot be permitted to bring the suit within
the period of limitation which otherwise is barred by law of limitation as the suit
challenging the registered sale deed dated 25.8.1975 has been filed after a period of 35 years.
Under the circumstances and considering the aforesaid, it appears to the Court that learned

trial Court has materially erred in rejecting the application Exh.14 and in not rejecting the
plaint exercising the power under Order 7 Rule 11(d) of the Code of Civil Procedure. Under
the circumstances, the impugned order passed by the learned trial Court cannot be
sustained and same deserves to be quashed and set aside
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