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NFJM o v  ~FP$_4__4___qvGF VF\SYL J[RF6 N:TFJ[H ZN AFT, 9ZFJL ,[JF
T[DH ~P#__qvGF VF\SYL CSS :YF5G TYF SFIDL TFlSNGF :J~5GL
NFN D[/JJF AFATPPP

JFNLVM TO[" ov lJPJPzLP V[;P H[P 5\RF,
5|lTJFNL G\P ! TO[" ov lJPJPzLP 8LPV[DP ZF6[4 
5|lTJFNL G\P Z4 # TO[" ov lJPJPzLP V[;PV[RP BZFNL

   voo  HHD[g8  oov
            TFP _&q_)qZ_Z#

s!f JFNL TO[" CF,GM NFJM NFJFJF/L lD<ST DMH[P XC[Z J0MNZF DF\ !_5 XlST

GUZ ;M;FP4DW;" :S],GL AFH]DF\4 CZLGUZ4UM+L4J0MNZF JF/F NFJFJF/F

DSFGGM ZHL:8Z J[RF6 N:TFJ[H ZNAFT, 9ZFJJF TFP!)v_*vZ_!) GF

ZMH l;JL, SM8"4J0MNZF D]SFD[ NFB, SZJFDF\ VFJ[, K[P

!P!f VF\S  !  GL  NFJF  VZHLDF\  JFNLGF  H6FjIF  D]HA  T[VM  NFJF  VZHLDF\

H6FJ[,  ;ZGFD[  ZC[  K[4  VG[  HDLG N,F,LGM  W\WM  SZ[  K[P  VF  SFDGF  

5|lTJFNL G\P ! HDLG ,[vJ[RGM W\WM SZ[ K[P VG[ JFNLG[ H6FJ[, S[4 DMH[P

UFD v AL,4 TFP HLP J0MNZF GF Z[JgI] ;J["P G\P 5Z& JF/L 8=:8GL HDLG

J[RJFGL K[ VG[ T[ HDLGG]\ AFGFBT TYF R[ZL8L SDLXGZ GM C]SD ATFJL

JFNLG[ H6FJ[, S[4 SM. U|FCS CMI TM H6FJXM4 H[YL JFNLV[ 5|lTJFNL G\ !

GM  ;\5S"  5|IFU  5|SFXR\N=  U]%TF  ;FY[  SZFJ[,  VG[  HDLGGM  ;MNM

T[VM  ;FY[  GSSL  SZL  5|IFUEF.  U]%TFV[  5|lTJFNL  G\P  !  G[  HDLG

5[8[  ~FP  !  ,FB  R]SJ[,F  VG[  AFSLGL  ZSD  HDLG  GJL  XZTDF\YL  H]GL

XZTDF\ SZFJL VF%IF 5KL VF5JFG]\ GSSL YI[,P 

                                               



JUDGEMENT                                                       3/17                                                     SP.C.S NO - 267/2019

!PZf JW]DF\  JFNL  VF\Sv!  GL  NFJF  VZHLDF\  H6FJ[  K[  S[4  5|lTJFNL  G\P  !

GFV[ HDLG GJL XZTDF\YL H]GL XZTDF\ SZFJL VF5JFGL HJFANFZL ,LW[,L

VG[ T[GF l5|lDIDGL ZSD EZ5F. SZJFGL K[4 H[YL JFNL ;FY[ 5|lTJFNL G\ !

GFV[  H6FJ[,  S[4  TDFZF  DSFG  G\P  !_54  XlST  GUZ  ;M;FI8LJF/F

DSFGGM N:TFJ[H DFZF GFD[  SZL VF5M4 DFZ[  N[GFA[\S4 ;]EFG5]ZF XFBFDF\

D[G[HZ  ;FY[  ;[8L\U  K[  VG[  A[\SDF\  TDFZ]\  BFT]\  BM,FJL  TDFZF  DSFG

5Z ,MG ,. l5|lDIDGL ZSD EZL N.X]\  VG[  HDLG GJL XZTDF\YL H]GL

XZTDF\  Y.  HX[  tIFZ[  HDLGGF  ;MNFDF\YL  DM8L  ZSDGL  N,F,L

D/X[ VG[ TDFZL lD<STGL ,MG 56 EZL N. A[\SDF\YL lD<ST K]8L SZFJL

TDMG[  5ZT N:TFJ[H SZL VF5LX VG[ T[  TDFD BR" DFZ[  EMUJJFGM K[P

H[YL 5|lTJFNL G\P ! GL p5ZMST JFT 5Z lJ`JF; D]SLG[ JFNL T[DGL ;FY[

A[\SDF\  UI[,  VG[  tIF\  S[8,FS  OMD"  p5Z  ;CLVM  SZFJL  JFNLG]\  A[\S  BFT]

BM,FJ[,P VFD4  5|lTJFNL G\P ! ;FY[ HDLGGF ;MNF V\U[GL p5ZMST JFT

YIF D]HA TFP !)v!!vZ_!& GF ZMH NFJFJF/L lD<ST !_5 XlST GUZ

;M;FPGM J[RF6 N:TFJ[H SZFJL ,LW[,P 

!P#f JW]DF\  JFNL  T[DGL  NFJF  VZHLDF\  H6FJ[  K[  S[4  JFNLGF  DSFGGM J[RF6

N:TFJ[H SZL ,LWF AFN 5|lTJFNLV[ ;MNM YI[, HDLGG]\ l5|DLID G EZTF\

JFNLV[ 5|IFUEF. U]%TF S[ H[VM HDLG ,[JF DF\UTF CTF4 VG[ H[VM 5F;[YL

5|lTJFNL G\P ! GFV[ HDLG 5[8[ ~FP #! ,FB VF5[,F4 T[VMG[ 56 5|lTJFNL

G\P ! p5Z X\SF HTF R[ZL8L SDLXGZGF C]SD V\U[ T5F; SZTF\ HF6 YI[,

S[4 5|lTJFNL G\P ! GFV[ R[ZL8L SDLXGZGF BM8F C]SDM ATFJL4 T[  HDLG

J[RF6 V\U[  36F ,MSM  5F;[YL  ~l5IF  50FJL  K[TZ5L\0L  SZ[, K[  VG[  H[

V\U[ 5|lTJFNL G\P ! GF ;FD[ OZLIFN 56 YI[, K[P 5|lTJFNL G\P ! GFV[  
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5|lTJFNL G\P Z4 # ;FY[ D[/F5L 56FDF\ JFNL GF A[\S  BFTFDF\ TFP #_v!!

vZ_!& GF ZMH ~l5IF #)4__4___qv HDF ATFJL T[ H NLJ;[ T[VMGF

D/TLIFVMGF GFD[ JL0=MV, SZL NLW[, K[P 

!P$f JW]DF\ JFNL T[VMGL NFJF VZHLDF\ H6FJ[ K[ S[4 VF SFDGF 5|lTJFNL G\P !

YL  #  GFV[  JFNL  ;FY[  lJ`JF;3FT  VG[  K[TZl5\0L  SZL  V[SALHFGF

D[/F5L56FDF\ JFNLGF DSFGGM N:TFJ[H 5ZT GCL\ SZL VG[ T[ p5Z JFNLGF

BFTFDF\ HDF YI[, ZSD l5|lDID 5[8[ GCL\ EZLG[ JFNLG]\ DSFG 50FJL ,[JF

DF8[ 5|ItG SZ[, K[P JFNLV[ NFJFJF/]\ DSFG J[RF6 VF5[, GYL S[4 DSFGGM

SaHM 5|lTJFNL G\P ! G[ ;M\5[, GYLP CF,DF\ 56 NFJFJF/F DSFGDF\ JFNL

T[DGF S]8]\A ;FY[ ZC[ K[P H[YL VF SFDGF 5|lTJFNLVM U[ZSFIN[;Z ZLT[ JFNL

GF  DSFGGM  SaHM  50FJL  ,[JF  DF8[  5|ItG SZTF  CMI  T[VMG[  TFtSFl,S

V8SFJJF CF,GM NFJM NFB, SZ[, K[P 

!P5f JW]DF\  NFJF  VZHLGF  5[ZF  G\P  *  DF\  H6FJ[,  NFJFGF  SFZ6  D]HA4

TFP !)v!!vZ_!& GF ZMH NFJFJF/F DSFGGM J[RF6 N:TFJ[H 5|lTJFNL

G\P  ! TYF 5|lTJFNL  G\P  Z4  # GF  V[  D[/F5L  56FDF\  SZL  ,. T[GL  ZSD

JFNLGF  BFTFDF\YL  T[  H  NLJ;[  p5F0L  ,.  VG[  HDLGGF  ;MNF  V\U[G\\]  

l5|DLID GCL\ EZL R[ZL8L SlDXGZGF BM8F ;CL l;SSFJF/F C]SDM AGFJL

VG[  tIFZ  AFN  JFNLG[  N:TFJ[H  5ZT  G  SZL  DSFG  BF,L  SZL  N[JF  TFP

Z*v_5vZ_!)  GF  ZMH  WDSLVM  VF5L  tIFZYL  ;NZ  NFJFG]\  SFZ6

p5l:YT YI[, K[P 

!P&f JW]DF\  NFJF  VZHLGF  5[ZF  G\P  !_ DF\  JFNLV[  NFNF  DF\UL  H6FJ[, K[  S[4

NFJFJF/L  lD<STGM  5|lTJFNLVMV[  K[TZl5\0L  VG[  lJ`JF;3FT  SZL

N:TFJ[H SZFJ[, CMI4 H[ J[RF6 N:TFJ[H BM8M VG[ U[ZSFIN[;Z GM CMI ZN
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HFC[Z  SZJF  VZH  U]HFZ[,  K[  TYF  5|lTJFNLVM  lJZ]wW  NFJFJF/F  DSFG

AFAT[ SFIDL DGF. C]SD D[/JJF TYF NFJFJF/F DSFG p5Z 5|lTJFNLVMG[

SM. CSS VlWSFZ GYL4 T[J]\ 7F5G D[/JJF VZH U]HFZ[, K[P

sZf VF\Sv! GL NFJF VZHL ;FY[ VF\Sv Z YL JFNL TO[" lJPJPzLP V[;PH[P 5\RF,

G]\ JSL, 5+ TYF VF\Sv$ GF ,L:8YL N:TFJ[HL 5]ZFJFVMGL h[ZM1F GS,

ZH] SZJFDF\ VFJ[, K[P 

ZP!f VF\S v! GL NFJF VZHL ;FY[ JFNL TO[" VF\Sv5 YL SFDR,Fp DGF. C]SD

D[/JJF AFAT[GL VZHL ZH] YTF\  H[ VZHL ,UT TFP #_v!_vZ_Z! GF

ZMH YI[, C]SD D]HA JFNLGL  VF\Sv5 YL  ZH]  DGF. VZHL ZN  SZJFDF\

VFJ[, K[P 

ZPZf JW]DF\  ;NZ NFJFGF SFD[  VF\Sv& YL JFNL  TO["  NFJFJF/F DSFG G]\  :Y/

l:YlTG]\ 5\RGFD]\ SM8" SlDXGZzL DFZOT[ SZFJJF AFAT[GL VZHL ZH] YTF\

H[  VZHL  ,UT  YI[,  C]SD  D]HA  SM8"  SlDXGZzL  wJFZF  NFJFJF/F

DSFGG]\  :Y/ l:YlTG]\  5\RGFD]\  SZL  VF\S  v!& GF  ,L:8YL  ZH]  SZJFDF\

VFJ[, K[[P 

ZP#f JW]DF\  ;NZ NFJFGF SFD[  5|lTJFNL G\P ! G[  GM8L;GL AHJ6L YTF T[VM

VF\S v!$ GF JSL, 5+ YL lJPJzLP 8LPV[DP ZF6[ DFZOT[ CFHZ YI[, K[P

JW]DF\  5|lTJFNL  G\P  Z4  #  G[  GM8L;GL AHJ6L YTF\  T[VM  VF\SvZ_ GF

JSL, 5+ YL lJPJzLP V[;PV[RP BZFNL DFZOT[ CFHZ YI[, K[P

ZP$f JW]D\F ;NZ NFJFGF SFD[ 5|lTJFNL G\P Z TO[" JFNLGL NFJF VZHL VG[ DGF.

VZHLGF lJZ]wW DF\ VF\SvZ# Y\L TFP #v!_vZ_!) GF ZMH T[DGM ,[lBT

HJFA ZH] SZJFDF\ VFJ[, K[P H[ VF\SvZ# GF ,[lBT HJFADF\ 5|lTJFNL G\P Z

wJFZF JFNLGL NFJF VZHL VG[ DGF. VZHLGM 5[ZF JF.; .gSFZ SZL ,[lBT
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HJFAGF  5FGF  G\P  $  YL  BZL  CSLST[  H6FJ[,  K[  S[4  5|lTJFNL  G\P  Z  T[

5|lTJFNL G\P ! GF 0=F.JZ TZLS[ GMSZL SZTF CTF4 5|lTJFNL G\P ! VMPV[GP

HLP;LPS\5GLGF  SMg8=FS8  TYF  ;%,FIG]\  SFD  SZTF  CTFP  5|lTJFNL  G\P  Z

;G[ Z_!# DF\  T[VMGF 0=F.JZ TZLS[  GMSZL SZTF CTF4 VG[ OM0"  S\5GLGL

V[g0[JZ TYF DFZ]lTGL :JLO8 0LhFIZ UF0L R,FJTF CTFP 5|lTJFNL G\P Z

GFVM T[DGF DFl,S V[8,[S[4 5|lTJFNL G\P ! SC[ T[ TDFD SFD RF,] GMSZL

NZlDIFG SZTF CTF4 JFNLGF DSFG V\U[ 5|lTJFNL G\P ! GFV[ 5|lTJFNL G\P Z

G[  N:TFJ[H DF\ ;F1FL TZLS[ ;CLVM SZJF H6FJTF\4 T[VMV[ ;CL SZ[, K[4

5Z\T]  NFJFJF/F DSFGGM 5|tI1F SAHM 5|lTJFNL G\P ! GFV[ JFNL 5F;[YL

,LW[, GYLP 

ZP5f JW]DF\ 5|lTJFNL G\P Z T[DGF VF\S Z# YL ZH] ,[lBT HJFADF\ H6FJ[ K[ S[4

JFNL  VG[  5|lTJFNL  G\P  !  Jrr[F  AL,  UFDGL  HDLG  V\U[GF  ;MNF  V\U[

JFTRLT RF,TL CTL VG[ JFNLV[ 5|lTJFNL G\P ! G[ H6FJ[, S[45|IFUEF.

U]%TFG[ HDLG ,[JFDF\ Z; K[P JFNLV[ 5|lTJFNL G\P ! ;FY[ 5|IFUEF. U]%TF

GL VM/BF6 SZFJ[,L4 H[ CSLST 5|lTJFNL G\P Z GL ~A~ DF\  AG[, CMI4

T[GL T[VMG[ HF6 K[P JW]DF\ 5|lTJFNL G\P ! VG[ 5|lTJFNL G\P # A\G[ lD+M

YFI K[P  5|lTJFNL G\P  ! H[  5|DF6[  H6FJ[  T[  D]HA  5|lTJFNL G\P  Z  VG[

5|lTJFNL G\P # ;F1FL DF\ ;CLVM SZJF  TYF A[\SDF\ BFTF BM,FJJF DF8[ HTF

CTFP JFNLGF DSFG V\U[  5|lTJFNL G\P ! ;FY[ JFTRLT YIF D]HA DSFGGM

N:TFJ[H SZLG[ AL,JF/L HDLGG]\ l5|DLID EZJFG]\ CT]\4  5|lTJFNL G\P ! GL

VM/BF6 N[GFA[\S  ;]EFG5]ZF  GF D[G[HZ zLJF:TJ ;FY[   CTLP  H[YL  A[\S

TZOYL NFJFJF/F DSFGGF SFU/M A[\SDF\ H T{IFZ SZFJL T[GL ,MG 5F; SZL

NLW[, CTLP  5|lTJFNL G\P Z GFV[ T[DG][\ VFWFZSF0"4 5F;5M8" ;F.hGF OM8F
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5|lTJFNL G\P ! GF SC[JFYL A[\SDF\ VF5[,FP

ZP&f JW]DF\  5|lTJFNL G\P Z T[DGF VF\S Z# YL ZH] ,[lBT HJFAYL H6FJ[ K[ S[4

5|lTJFNL  G\P  !  ~l5IF  SDFJJFGL  ,F,R[  ;FZF  BM8F  SFDM  SZTF  CMI

VG[ T[DF\  5|lTJFNL G\P Z GM p5IMU SZTF CMJFGL X\SF HTF  5|lTJFNL G\P Z

GFV[ TFP Zv5vZ_!* GF ZMHYL 0=F.JZ GL GMSZL KM0L NLW[,P  5|lTJFNL G\

Z G[ AL,JF/L 8=:8GL HDLG V\U[ N[lGS ;DFRFZ 5+ DF\ HF6 YTF4 T[VM

5|lTJFNL G\P! G[ D/TF\  5|lTJFNL G\P ! GFV[ H6FJ[, S[4 JFNL GF DSFGDF\

N:TFJ[H 5ZT SZL VF5JFGM K[ VG[ A[\SGL ,MG 56  5|lTJFNL G\P ! H[,DF\

YL ACFZ VFJLG[  EZ5F. SZL N[X[P NFJFJF/F DSFG V\U[   5|lTJFNL G\P Z

GFV[ JFNL ;FY[ SM. K[TZ5L\0L SZ[, GYLP  5|lTJFNL G\P ! GFV[  5|lTJFNL G\

Z GF SFU/M vOM8F GM N]Z]5IMU SZ[, K[P NFJFJF/F DSFGGM SAHM EMUJ8M

CF,DF\ JFNL 5F;[ VFJ[, K[P

s#f JW]DF\ ;NZC]\ NFJFGF SFD[ 5|lTJFNL G\P # TO[" JFNLGL NFJF VZHL VG[ DGF.

VZHLGF lJZ]wWDF\ VF\SvZ$ YL TFP !$v!_vZ_!) GF ZMH ,[lBT HJFA

ZH] SZJFDF\ VFJ[, K[P VF\SvZ$ GF ,[lBT HJFADF\  5|lTJFNL G\P # GFVM

wJFZF JFNLGL NFJF VZHL VG[ DGF. VZHLGM 5[ZFJF>h .gSFZ SZL BZL

CSLST[  H6FJ[, K[  S[4   5|lTJFNL  G\P  ! GFVM VFXZ[  NX[S  JQF"  5C[,F   

5|lTJFNL G\P # GF 5ZLRI DF\ VFJ[,F VG[ tIFZYL T[VM ;FY[ lD+TF YI[,LP

5|lTJFNL  G\P  !  GF  V[  AL,  UFD[  VFJ[,4  HDLG  GF  AFGFBTDF\  ;F1FL

TZLS[ ;CL SZJF TFP Z5v_!vZ_!& GF ZMH  5|lTJFNL G\P # G[ AM,FJ[,4

tIFZ[   5|lTJFNL G\P ! VG[  5|lTJFNL G\P Z 0=F.JZ DF{l,SEF. XFC CFHZ

CTFP   5|lTJFNL  G\P  #  GL  ;AZHL:8=FZzL  ~A~ AFGFBTDF\  ;F1FL  G\P  !

TZLS[  ;CL  SZFJ[,  VG[  tIFZ  AFN  S]A[ZE]JG  BFT[  5F\RDF\  DF/[  ALHF
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AFGFBTDF\  56 GM8ZL ~A~ ;F1FL TZLS[  ;CLVM SZFJ[,LP 5|lTJFNL G\P!

;FY[ lD+TF CMJFYL T[DGF lJ`JF;[  5|lTJFNL G\P # GFV[ ;CLVM SZL T[DGF

5FGSF0"4 VFWFZSF0"4 OM8F JU[Z[ VF5[, CTFP 

#P!f JW]DF\  5|lTJFNL G\P # T[DGF ,[lBT HJFADF\ H6FJ[ K[ S[4  5|lTJFNL G\P !

GFV[  AL, UFDGL  HDLGG]\  l5|lDID EZJFG]\  K[4  T[JL  HF6 SZL  JFNLGF

DSFGGM J[RF6 N:TFJ[H  A[\SDF\YL ,MG ,. l5|DLID EZJF SZFJ[, CT]\P

5|lTJFNL G\P ! GFV[ A[\S D[G[HZ zLJF:TJ ;FY[ ;[8L\U SZL JFNLGF DSFG

p5Z  OST  5[5ZJS"  SZLG[  T[GM  J[RF6  N:TFJ[H  SZL  ,.  A[\SDF\YL  ,MG

D[/J[, CTL4 5Z\T] T[ ,MGGF GF6F\ 5|lTJFNL G\P ! GFV[  5|lTJFNL G\P # GL

HF6 ACFZ T[DGF GFD[ BFT] BM,FJL 5|lTJFNL G\P # GL 5F;A]S VG[ R[SA]S

5MTFGL  5F;[  ZFBL  A[\SDFYL  T[  GF6F\  JL0=M  SZL  ,LW[,  K[PJW]D\F  N{lGS

;DFRFZ 5+DF\ 5|lTJFNL G\P ! GFV[  R[ZL8L SlDXGZzL GF AMU; ;CLv

l;SSF SZ[, CMJFGF ;DFRFZ 5|l;wW YTF\ H[ JF\RLG[  5|lTJFNL G\P # G[ 36M

H VF3FT ,FU[,P  5|lTJFNL G\P ! GFV[ T[DGL 5ltG v5]+L TYF  5|lTJFNL

G\P# TYF T[DGF 0=F.JZ DF{l,S XFC TYF VF6\NGF V[S V[SFpg8g8 GF GFD[

A[\SDF\  VUFpYL  ;[8L\U  SIF"  D]HA GF6F\  HDF  YFI  S[  T]ZT  H  p5ZMST

>;DMGF GFD[ V[SFpg8 BM,FJL GF6F\ D[/JL ,LW[, K[P  5|lTJFNL G\P #GF

V[  JFNL  ;FY[  SM. lJ`JF;3FT SZ[, GYL S[4  NFJFJF/F DSFG V\U[  SM.

WFSWDSL  VF5[,  GYLP  NFJFJF/F  DSFGGM  CF,DF\  56  5|tI1F  SAHM

EMUJ8M JFNLGM VFJ[, K[P 

s$f JW]DF\ CF,GF NFJFGF SFD[ 5|lTJFNL G\P ! G[ GM8L; q ;Dg;GL AHJ6L

YTF\ 5|lTJFNL G\P  ! TO[" JFNLGL NFJF VZHL VG[ DGF. VZHLGF lJZ]wWDF\

VF\SvZ) YL TFP $vZvZ_Z_ GF ZMH T[DGM ,[lBT HJFA ZH] YI[, K[P
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VF\S vZ) YL ZH] ,[lBT HJFADF\ 5|lTJFNL G\P  ! GFVM JFNLGL NFJF VZHL

VG[  DGF.  VZHLGL  lJUTMGM  5[ZFJF.h  .gSFZ  SZL  H6FJ[  K[  S[4  VF

SFD[ NFJF VZHL TYF DGF. VZHLDF\ JFNLV[ T[DG]\ ;ZGFD]\ BM8\] NXF"J[, K[P

JFNL TYF 5|lTJFNL G\P  Z VG[ # GFVMV[ E[UF D/LG[  +FlCT .;DMGL  

R-J6LDF\ CF,GM BM8M NFJM VG[ DGF. VZHL NFB, SZ[, K[4 VF\Sv! GL

NFJF VZHLDF\ H6FJ[, ;ZGFD[ JFNL ZC[TF GYLP 

$P!f JW]DF\ 5|lTJFNL G\P ! T[DGF VF\SvZ) YL ZH] ,[lBT HJFADF\ H6FJ[ K[ S[4

VF SFDGF JFNL JQFM"YL 5|lTJFNL G\P ! GF EZMQFF GF jIlST CTF4 5|lTJFNL

G\P  Z T[ 5|lTJFNL G\P  ! GF 0=F.JZ VG[ 5|lTJFNL G\P  # GFVM T[ 5|lTJFNL G\

! GF lJ`JF;] lD+ CTF4 5Z\T] GF6F\SLI ,FEM D[/JJF VF TDFD[ 5|lTJFNL

G\P ! ;FY[ lJ`JF;3FT SZ[, K[4 VF SFDGF JFNL 5MT[ 5MTFGF V\UT SFD

DF8[ 36L DM8L ZSD 5|lTJFNL G\P  ! 5F;[YL CFYpKLGL ,. UI[, K[P 5Z\T]

5|lTJFNL G\P   ! GFV[ 5MTFGF ;\A\WGF SFZ6[ SM. 56 HFTGL SFI"JFCL

SZ[,  GYLP  5|lTJFNL  G\P  !  5F;[YL  JFNLV[  VUFpYL  36L  DM8L  ZSD

pKLGL ,LW[, K[ VG[ H[ ,UT SFIN[;Z GF .gSD8[S;GF BFTFVMDF\ 56

5|lTJFNL G\P! GFV[ GM\W SZFJ[, K[4 T[DKTF\ JFNLG[ 5MTFGF V\UT SFD VY["

JW] DM8L ZSDMGL H~Z CMI4 T[VMV[ 5|lTJFNL G\P  ! 5F;[ DF\U6L SZ[, CTLP

JFNLV[ 5MTFG]\ DSFG J[RF6 SZJFG]\ VG[ GF6F\ VF5JF V\U[ NAF6 SZ[,P

H[YL 5|lTJFNL G\P  ! GFV[ JFNL ;FY[ ;\A\WM TYF T[VMGL H~ZLIFT 5]6"

YFI TYF 5|lTJFNL  G\P   ! GF GF\6F  GL  ;FD[  ;FZL  lD<ST D/TL CMI4

NFJFJF/L  lD<STGM  J[RF6  N:TFJ[H  SFIN[;Z  ZLT[  SZFJ[,  K[PJFNLV[

VF8,F JQFM"DF\ SM. TSZFZ p9FJ[, GYL45Z\T] 5|IFU U]%TF S[ H[VM lD<STGF

jIJCFZM V\U[ 5|lTJFNL G\P  ! GF ;\5S"DF\ TYF JFNL VG[ 5|lTJFNL G\P  Z4 #
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GF  ;\5S"DF\   VFJ[,  CMI4  W\WFSLI  jC[Z  ZFBL  5|lTJFNL  G\P!  G[  VFlY"S

ZLT[  5]ZM  SZL  N[JFGF  SFJTZF  30L  ZC[,  CMI4  TYF  T[VMGF  SCIF  D]HA

5|lTJFNL G\P  Z4 # GFVMG[ TDFD ;\A\WM VG[ DNNUFZL E],L H.G[ 5|lTJFNL

G\P! ;FY[ K[TZ5L\0L VG[ lJ`JF;3FT SZ[, CMI4 JFNLGM CF,GM NFJM ZN

YJF 5F+ K[P 

$PZf JW]DF\  5|lTJFNL  G\P  !  T[DGF  ,[lBT  HJFADF\  H6FJ[  K[  S[4  5|lTJFNL

G\ ! ;FZF 5lZJFZDF\YL VFJ[ K[4 VG[ ;DFHDF\ 5|lTQ9F WZFJ[ K[ VG[ VFlY"S

ZLT[ 56 ;1FD K[P VF SFDGF JFNLV[ 5MTFGF SFDM VY[" 5|lTJFNL G\P ! 5F;[

YL  pKLGF  GF6F\  D[/J[,  K[P  JFNLG[  JW]  GF6F\GL  H~Z  50TF\  5MTFGF

DSFGGM J[RF6 N:TFJ[H 5|lTJFNL G\P  ! G[ SZL VF5[, K[P VG[ T[ ,UT

SC[JFTF\ AL, UFDGL HDLG Z[JgI] ;J[" G\P 5Z& JF/L lD<ST ,UT l5|DLID

EZJF V\U[ SM. 56 HFTGF ,[JFN[JF GYL4 5Z\T] JFNLV[ TDFD DHS]ZM E[UF

SZLG[ BM8L ZLT[ NFJM NFB, SZ[, K[P JFNL GFDNFZ SM8"G[ U[ZDFU["  NMZJFGM

5|ItG SZL ZC[, K[P JFNLV[ SFIN[;Z GM VJ[H D[/JLG[ J[RF6 N:TFJ[H SZL

VF5[, K[P JFNL NFJFJF/F DSFGDF\ ZC[TF GYLP NFJFJF/F DSFGDF\ JFNLGM

SM. SFIN[;Z GM CSS lC:;M ;DFI[, GYLP H[YL JFNLGM NFJM BR" ;lCT

GFD\H]Z SZJF VZH U]HFZ[, K[P 

s5f JW]DF VF SFD[ NFJFGF gIFI lG6"I VY[" VF\Sv#5 YL TFP #_q!_qZ_Z!

GF ZF[H GLR[ D]HAGF D]N|FVM p5l:YT SZJFDF VFJ[, K[P

s!f X]\ JFNL 5]ZJFZ SZ[ K[ S[4 5|lTJFNL VMV[ V[SALHFGF D[/F5L56FDF\

JFNL  ;FY[  lJ`JF;3FT  VG[  K[TZ5L\0L  SZL  JFNU|:T  DSFGGM

ZHL:8Z J[RF6 N:TFJ[H SZFJL ,LW[, K[m
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sZf X]\  JFNL  5]ZJFZ  SZ[  K[  S[4  TFP  !)v!!vZ_!& GF  ZMH JFNU|:T

DSFG  VgJI[  GM\WFI[,  ZHL:8Z  J[RF6  N:TFJ[H  lGZY"S

VG[ ZNAFT, K[m

s#f X]\ JFNL DF\uIF D]HAGL NFN D[/JJF CSSNFZ K[m

s$f X]\ C]SD VG[ C]SDGFD]\m

s5P!f p5ZMST D]N|FVMGF DFZF gIFI lG6"I GLR[ D]HA K[P

vo lG 6" IM ov

s!f GSFZDF\

sZf GSFZDF\

s#f GSFZDF\

s$f VFBZL C]SD D]HAP

s&f CF,GF  NFJFGF  SFD[  V+[GL  VNF,T  wJFZF  VF\Sv#5  YL  p5Z  D]HAGF

D]N'FVF[ 30JFDF\ VFjIF AFN A\G[ 51FSFZF[G[ T[DGF[ 5]ZFJF[ ZH] SZJF D]N'FVF[GL

GF[8L; AHFJJFDF\ VFJ[, K[P JW]DF\ ;NZ NFJFGF SFD[ JFNL TZO[  VF\Sv$!

YL VF\S v$( ;]WL lJlJW D]NT VZHLVM VF5L VF SFD[ T[DGM 5]ZFJM ZH]

SZJF VJFZvGJFZ ;DI D[/JJFDF\ VFJ[, K[P JW]DF VF SFD[ JFNL51FG[

T[DGM 5]ZFJM  ZH]  SZJF 5]ZTL TS VF5[, CMJF KTF4JFNL51F[  T[DGL NFJF

VZHLGF  ;DY"GDF  SM.  DF{lBS  IF  ,[lBT  5]ZFJM  ZH]  GCL  SZTF4V+[GL

VNF,T wJFZF VF\Sv! ,UT TFP!#q&qZ_Z# GF ZMH JFNLGM 5]ZFJM A\W

SZJF C]SD SZJFDF VFJ[, K[P

&P!f JW]DF CF,GF NFJFG]  SFD 5|lTJFNL TO["  GF 5]ZFJF DF8[  ZFBTF VF SFDGF

5|lTJFNL G\P! YL # wJFZF 56 T[DGF ,[lBT HJFAGF ;DY"GDF SM.56
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5|SFZGF 5]ZFJF ZH] SZJFDF VFJ[, GYLP JW]DF Z[S0" 5ZGL 5|lTJFNL G\P! YL

#  GL  ;TT  U[ZCFHZL  wIFG[  ZFBL4V+[GL  VNF,T  wJFZF  VF\Sv!  ,UT

TFPZZq(qZ_Z# GF ZMH C]SD SZL 5|lTJFNL G\P! YL # GM 5]ZFJFGM CSS

A\W SZJF C]SD SZJFDF VFJ[, K[P

s*f JW]DF\  CF,GF  NFJFG]\  SFD  VFBZL  N,L,M  DF8[  ZFBTF  A\G[  51FSFZF[  TZO[

SF[.56 HFTGL  N,L,F[  SZJFDF\  G  VFJTF\  CF,G]\  SFD VFBZL  C]SD DF8[

VFHZF[H TFP _&q_)qZ_Z# GF ZF[H ZFBJFDF\ VFJ[, K[P 

vo    SF   Z   6M    ov

s(f D]NŸF G\P ! YL ( ov

(P!f CF,GF  SFD[  30JFDF\  VFJ[,  D]N'F  G\P  !  YL  *  5Z:5Z  V[SALHF  ;FY[

;\S/FI[, CF[JFYL 5]GZFJT"GGF[ NF[QF 8F/JF V+[ D]N'F G\P! YL * GL RRF"

V[S;FY[  SZJFDF\ VFJ[, K[P 

(PZf CF,GF SFD[ 30JFDF\ VFJ[, D]N'F G\P! YL * GF VG];\WFG[ EFZTLI 5]ZFJF

VlWlGIDGL S,Dv!_! J\RF6[ ,[TF S,Dv!_! GF 5|YD EFU D]HA

ccH[  SM. jIlST V[D >rKTM  CMI S[  4  T[6[  5|lT5FNLT SZ[,L  CSLSTF[GL

;FALTLGF Vl:TtJ p5Z VFWFlZT SM. SFIN[;ZGF CSS VYJF HJFANFZL

lJX[ SM. gIFIF,I O[\;,M VF5[  TM T[6[ ;FALT SZJ]\  50X[ S[  T[  CSLSTM

Vl:TtJDF\ K[Pcc

JW]DF\  EFZTLI 5]ZFJF VlWGLIDGL S,Dv# DF\  VF5JFDF\  VFJ[,

cc;FlATLcc GL  jIFbIF  wIFG[  ,[TFvccV[S  CSLST  ;FlAT  Y.  SC[JFI

HIFZ[4T[GL ;D1F 50[, AFATM wIFG[  ,[TF VNF,T T[G]\  Vl:TtJ K[  T[D

DFG[ VYJF T[G]\ Vl:TtJ V[8,L CN[ ;\ElJT DFG[ S[ V[S ;DHNFZ jIlST H[

T[  S[;GF\  ;\HMUM  C[9/ T[JL  WFZ6FYL  JT["  S[  T[G]\  Vl:TtJ K[Pcc  JW]DF\
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ccGF;FlATcc GL jIFbIF wIFG[ ,[TFv cc V[S CSLST GF;FlAT Y. SC[JFI

HIFZ[4T[GL ;D1F 50[, AFATM wIFG[ ,[TF VNF,T T[G]\ Vl:TtJ GYL T[D

DFG[  VYJF T[G]\  lAGVl:TtJ V[8,L  CN[  ;\ElJT DFG[  S[  V[S  ;DHNFZ

jIlST H[ T[ S[;GF\ ;\HMUM C[9/ T[JL WFZ6FYL JT[" S[ T[G]\ Vl:TtJ GYLPcc

JW]DF\  ccJ6;FlATcc GL jIFbIF wIFG[ ,[TFv cc V[S CSLST J6 ;FlAT

SC[JFI4 HIFZ[ T[ ;FlAT YI[, G CMI VYJF TM GF;FlAT YI[, G CMIPcc

(P#f JW]DF\ GFDNFZ ;]5|LD SF[8"GF[ GLR[ D]HAGF R]SFNFVF[ J\RF6[ ,[TFPPPPPPPP

   In Chairman, Board of Trustee Vs. S.Rajyalaxmi (Dead), 2018 (0) 

  AIJEL-SC-63178;    

18. It is an established position of law that, the burden to prove

ownership  over  the  suit  property  is  on  the  plaintiff.  (See
Corporation  of  City  of  Bangalore  vs.  Zulekha  Bi  and  Ors.

(2008) 11 SCC 306). This court in the case of Parimal vs.
Veena (2011) 3 SCC 545, held that:

19. The provisions of Section 101 of the Evidence Act provide that

the  burden  of  proof  of  the  facts  rests  on  the  party  who

substantially asserts it and not on the party who denies it. In

fact, burden of proof means that a party has to prove an
allegation before he is entitled to a judgment in his favour.

Section 103 provides that burden of proof as to any particular
fact lies on that person who wishes the court to believe in its

existence, unless it is provided by any special law that the
proof  of  that  fact  shall  lie  on any particular  person.  The

provision of Section 103 amplifies the general rule of Section
101 that the burden of proof lies on the person who asserts

the affirmative of the facts in issue.

 In Patel Ramanbhai Mathurbhai Vs. Govindbhai Chhotabhai Patel       

& 3, R/Second Appeal No.211 of 2018, Decided on 05/09/2018;

BURDEN OF PROOF  : 

41. It is one of the fundamental principles of the law of evidence

in India that a party on whom burden of proof lies must
discharge it by bringing the best evidence available before

the Court and where a party does not do so, the Court will
be  justified  in  concluding  that  it  would,  if  brought,  not

support the case of the party. There is no presumption that
an act was done, of which there is no evidence, and the

proof of which is essential to the case raised.
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54. The  ‘burden  of  proof’  means  a  party’s  duty  to  prove  a

disputed assertion or charge. The ‘burden of proof’ includes
both ‘burden of persuasion’ and the ‘burden of production’.

The ‘burden of persuasion’ means the duty imposed on a
person to convince the fact finder to view the facts in a way

that favours that person. The ‘burden of production’ is the
duty imposed on the person to introduce enough evidence

on a issue to have the issue decided by the fact finder, in
that person’s favour. The party having the ‘burden of proof’

must introduce some evidence if he wishes to get a certain
issue decided in his favour. The ‘burden of proof’, therefore,

denotes the duty of establishing by a fair preponderance of
the evidence the truth of the operative facts upon which the

issue at hand is made to turn by substantive law (Black’s
Law Dictionary, 7th Edition).

56.  The principles discernible from the above referred decisions
may be summarised as under:

a. The general principles of law that can be gainfully culled
out from the judicial pronouncements noted above is that

the burden of proof cast under Sections 101 and 102 of the
Indian Evidence Act, 1872 is the persuasive burden or the

onus probandi. The persuasive burden to prove and establish
the case always lies upon the plaintiff and the said burden

never shifts upon the defendant. What may, however, shift is
the onus to lead evidence in the sense that once the plaintiff

side succeeds in prima facie establishing his pleaded case by
leading  evidence,  the  onus  will  then  shift  upon  the

defendant side to lead evidence so as to disprove the case.
The  parties  may  also  have  to  discharge  the  burden  of

establishing  the  admissibility  of  the  evidence  by  leading
evidence in respect thereof.  The initial burden to establish

the  basic  allegations  made  in  the  plaint  constituting  the
foundational  facts,  regardless  of whether  such assertion is

couched  in  the  affirmative  or  in  the  negative,  would
undoubtedly  lie  upon  the  plaintiff  and  the  failure  to

discharge the said burden must lead to the dismissal of the
suit."

b. The burden of proof on the pleadings should not  be

confused with the burden of adducing evidence. 

c. Pleading is not evidence, far less proof.

d. The rule that the burden of proving the fact rests on
the party who substantially asserts the affirmative issues and

not the party who denies it,  is  not one of the universal
applications and there may be exception thereto. 
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e. The inference of fraud can be drawn only from the
positive  materials  on  record  and  cannot  be  based  on

speculation  and  surmises.  However,  the  suspicious
circumstances,  however,  strange  the  coincidences  and

however grave the doubts, they alone cannot take place of
proof of fraud. 

f. The evidence of fraud must be sufficient to overcome

the natural presumption of honesty and fair dealing. It is not
to be presumed or inferred lightly. 

g. Then the plaintiff comes before the Court with a case

of forgery, then he has to prove the forgery in accordance
with law. A mere assertion or allegation of forgery is not

sufficient to shift the onus on the other side to establish that
there is no forgery.

h. It is always open to the defendant not to lead any

evidence where the onus is upon the plaintiff. After having
gone into the evidence, he cannot ask the Court not to look

at it and act on it. The question of burden of proof at the
end  of  the  case  when  both  the  parties  have  tendered

evidence is not of any great importance and the Court has to

give  a  decision on a  consideration  of  all  the  materials. 

(P$f p5ZMST HMUJF. wIFG[  ,[TF JFNLV[  NFB, SZ[, NFJF VZHLDF\  H6FJ[,

CSLST  V\U[  HIFZ[  5|lTJFNLV[  JF\WM  lJZMW  jIST  SZ[,  CMI  tIFZ[  T[JL

AFATM JFNL wJFZF CSFZFtDS ZLT[ 5]ZJFZ YJL HM.V[P 5Z\T]4 T[ GSFZFtDS

ZLT[  GF ;FALT YJL HZ]ZL GYLP JFNLV[ 5MTFGM S[; 5MTFGL ZLT[  5MTFGF

N:TFJ[HMGF  VFWFZ[  z[Q9  5]ZFJM  ZH]  SZL  5]ZJFZ  SZJM  HM.V[P  JFNL  T[

5|lTJFNLGL GA/F.GM ,FE ,. XS[  GCLP  EFZTLI 5]ZFJF  VlWlGIDGL

S,Dv!_! GM 5|FZ\ELS lGID V5ZLJT"GXL, K[P H[YL S,Dv!_! D]HA

5|FZ\ELS  AMHM  C\D[XF  JFNLGF  XLZ[  ZC[  K[  VG[  HM  JFNL  T[G]\  5F,G

SZ[  VG[  5MTFGM  NFJM  CSFZFtDS  ZLT[  ;FALT  SZ[  tIFZ[  5|FPJFNLGF

XLZ[  V[JF  ;\HMUM  5]ZJFZ  SZJFGM  AMHM  TANL,  YFI  K[  S[4  JFNL  NFJF

VZHLDF\ DF\uIF D]HAGL NFN D[/JJF CSSNFZ GYLP VFD p5ZGL HMUJF.

wIFG[ ,[TF SM. 51FSFZ 5MTFGL TZO[6DF\ R]SFNM VFJ[ T[J]\ .rKTM CMI tIFZ[
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T[JL CSLST VG[   VF1F[5 5]ZJFZ SZJF HZ]ZL K[ VG[ H[YL HIFZ[ SM. 51FSFZ

5MTFGF SAHFDF\ ZC[, z[Q9 5]ZFJM ZH] G SZ[ tIFZ[ 5]ZFJFGM AMHM E,[ ALHF

51FSFZGF  XLZ[  CMI  TM  56  VFJM  z[Q9  5]ZFJM  ZH]  G  SZGFZ  51FSFZGL

lJZ]wWG\\] VG]DFG YFI K[P

(P5f VF SFD[  JFNL  TZO[  VF\Sv! YL ZH]  NFJF  VZHL D]HA JFNLGL  DF,LSLGF

DSFG G\P !_5 XlST GUZ ;M;FP4DW;" :S],GL AFH]DF\4 CZLGUZ4 UM+L4

J0MNZF GM J[RF6 N:TFJ[H VF SFDGF 5|lTJFNL G\P! YL # GF VMV[ BM8L

ZLT[  V[SALHFGF  D[/F5L56FDF  SZFJL  ,LW[,  K[PH[  NFJFJF/F  DSGGM

5|lTJFNL G\P! GF ,FEDF YI[, TFP!)q!!qZ_!& GF ZMHGM ZHLPJ[RF6

N:TFJ[H JFNLG[  A\WGSTF" GCL CMJFG] H6FJL4;NZC] N:TFJ[H BM8M VG[

U[ZSFIN[;ZGM HFC[Z SZJF TYF NFJFJF/F DSFG AFAT[ 5|lTJFNLVM ;FD[

SFIDL DGF. C]SD D[/JJF VZH U]HFZ[, K[P

(P&f CF,GF SFD[ VF\Sv! GL NFJFVZHLGL lJUTF[ wIFG[ ZFBL Z[S0" 5ZGL CSLSTF[

,1FDF\ ,[TF\ ;NZC] NFJFGF SFD[ T[GF gIFI lG6"I VY[" VF\Sv#5 YL D]N'FVF[

30JFDF\  VFjIF  AFN  JFNL  TZO[  T[DGL  NFJFVZHLGF  ;DY"GDF\  SF[.56

HFTGF[  DF{BLS S[  ,[BLT 5]ZFJF[  ZH]  SZJFDF\  VFJ[, GYLP tIFZ[  VF SFDGF

JFNL  T[DGL  VF\Sv!  GL  NFJFVZHLDF\  H6FJ[,  lJUTF[  ;FlAT  SZJFDF\

;N\TZ lGQO/ ZC[, K[P JW]DF\ 5|lTJFNL TZO[ 56 CF,GF NFJFGF SFD[ T[DGF

,[BLT HJFAGF ;DY"GDF\ SF[.56 HFTGF[ DF{BLS T[DH  N:TFJ[HL 5]ZFJF[

ZH] SZJFDF\ VFJ[, GYLP Z[S0" 5ZGL TDFD CSLSTF[ ,1FDF\ ,[TF\ VF SFDGF

JFNL  VF\Sv! GL  NFJFVZHLDF\  H6FJ[,  lJUTF[  ;FlAT SZJFDF\  lGQO/

ZC[, CF[. NFJFJF/L lD,STF[ AFAT[ 5|lTJFNLVF[ lJZ]wW  J[RF6 N:TFJ[H

ZN AFT, 9ZFJL ,[JF TYF SF[.56 5|SFZGL HFC[ZFT VYJF TF[ VFN[XFtDS
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DGF.  C]SD  T[DH  SFIDL  DGF.  C]SDGL  NFN  D[/JJF  JFNL  CSSNFZ

CF[JFG]\  ;FALT  SZJFDF\  lGQO/  ZC[,  K[P  H[YL  p5ZF[ST  TDFD  RRF"

wIFG[ ZFBL VF SFD[ 30JFDF\ VFJ[, D]N'F G\P ! YL # GF[ HJFA GSFZDF\ VF5L

D]N'F G\P $ 5ZtJ[ gIFIGF lCTDF\ GLR[ D]HAGF[ VFBZL C]SD SZJFDF\ VFJ[ K[P

voo VFBZL  C]]SD   oov

!qv JFNL  T[DGL  VF\Sv!  GL  NFJFVZHLDF\  H6FJ[,  lJUTF[  ;FALT  SZJFDF\

lGQO/ ZC[, CF[I JFNLGF[  CF,GF[  NFJF[  VFYL GFD\H}Z  sZNf SZJFGF[  C]SD

SZJFDF\ VFJ[ K[P 

Zqv 51FSFZMV[ 5MT5MTFGM BR" HFT[ EMUJJMP

#qv C]SD D]HA C]SDGFD\] NMZJ\]P 

C]SD VFHZMH TFZLB o & HL DFC[  o  ;%8[dAZ4 ;G[  oZ_Z# GF ZMH

B]<,L VNF,TDF\ JF\RL ;\E/FJL4;CL SZL HFC[Z SIM"P 

:Y/ o J0MNZFP                  s NL5S C;D]BEF. B\EFTL f
TFZLB o _&q_)qZ_Z#                 #HF VlWS l;lGIZ l;lJ, HH4

            J0MNZF
                                  UIC No. : GJ00866

                                               


