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In Chairman, Board of Trustee Vs. S.Rajyalaxmi (Dead), 2018 (0)
AIJEL-SC-63178;

18. It is an established position of law that, the burden to prove
ownership over the suit property is on the plaintiff. (See
Corporation of City of Bangalore vs. Zulekha Bi and Ors.
(2008) 11 SCC 306). This court in the case of Parimal vs.
Veena (2011) 3 SCC 545, held that:

19. The provisions of Section 101 of the Evidence Act provide that
the burden of proof of the facts rests on the party who
substantially asserts it and not on the party who denies it. In
fact, burden of proof means that a party has to prove an
allegation before he is entitled to a judgment in his favour.
Section 103 provides that burden of proof as to any particular
fact lies on that person who wishes the court to believe in its
existence, unless it is provided by any special law that the
proof of that fact shall lie on any particular person. The
provision of Section 103 amplifies the general rule of Section
101 that the burden of proof lies on the person who asserts
the affirmative of the facts in issue.

In Patel Ramanbhai Mathurbhai Vs. Govindbhai Chhotabhai Patel
& 3, R/Second Appeal No.211 of 2018, Decided on 05/09/2018;
BURDEN OF PROOF :
41. It is one of the fundamental principles of the law of evidence

in India that a party on whom burden of proof lies must
discharge it by bringing the best evidence available before
the Court and where a party does not do so, the Court will
be justified in concluding that it would, if brought, not
support the case of the party. There is no presumption that
an act was done, of which there is no evidence, and the
proof of which is essential to the case raised.
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54. The ‘burden of proof?> means a party’s duty to prove a
disputed assertion or charge. The ‘burden of proof’ includes
both ¢burden of persuasion’ and the ‘burden of production’.
The ¢burden of persuasion’ means the duty imposed on a
person to convince the fact finder to view the facts in a way
that favours that person. The ‘burden of production’ is the
duty imposed on the person to introduce enough evidence
on a issue to have the issue decided by the fact finder, in
that person’s favour. The party having the ¢‘burden of proof’
must introduce some evidence if he wishes to get a certain
issue decided in his favour. The ‘burden of proof?, therefore,
denotes the duty of establishing by a fair preponderance of
the evidence the truth of the operative facts upon which the
issue at hand is made to turn by substantive law (Black’s
Law Dictionary, 7" Edition).

56. The principles discernible from the above referred decisions
may be summarised as under:
a. The general principles of law that can be gainfully culled
out from the judicial pronouncements noted above is that
the burden of proof cast under Sections 101 and 102 of the
Indian Evidence Act, 1872 is the persuasive burden or the
onus probandi. The persuasive burden to prove and establish
the case always lies upon the plaintiff and the said burden
never shifts upon the defendant. What may, however, shift is
the onus to lead evidence in the sense that once the plaintiff
side succeeds in prima facie establishing his pleaded case by
leading evidence, the onus will then shift upon the
defendant side to lead evidence so as to disprove the case.
The parties may also have to discharge the burden of
establishing the admissibility of the evidence by leading
evidence in respect thereof. The initial burden to establish

the basic allegations made in the plaint constituting the
foundational facts, regardless of whether such assertion is
couched in the affirmative or in the negative, would
undoubtedly lie upon the plaintiff and the failure to

discharge the said burden must lead to the dismissal of the
suit."

b. The burden of proof on the pleadings should not be
confused with the burden of adducing evidence.

c. Pleading is not evidence, far less proof.

d. The rule that the burden of proving the fact rests on
the party who substantially asserts the affirmative issues and
not the party who denies it, is not one of the universal
applications and there may be exception thereto.
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e. The inference of fraud can be drawn only from the
positive materials on record and cannot be based on
speculation and surmises. However, the suspicious
circumstances, however, strange the coincidences and
however grave the doubts, they alone cannot take place of
proof of fraud.

f. The evidence of fraud must be sufficient to overcome
the natural presumption of honesty and fair dealing. It is not
to be presumed or inferred lightly.

g Then the plaintiff comes before the Court with a case
of forgery, then he has to prove the forgery in accordance
with law. A mere assertion or allegation of forgery is not
sufficient to shift the onus on the other side to establish that
there is no forgery.

h. It is always open to the defendant not to lead any
evidence where the onus is upon the plaintiff. After having
gone into the evidence, he cannot ask the Court not to look
at it and act on it. The question of burden of proof at the
end of the case when both the parties have tendered

evidence is not of any great importance and the Court has to
give a decision on a consideration of all the materials.
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