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IN THE COURT OF 4™ ADDITIONAL SENIOR
CIVIL JUDGE, MORBI

Special Civil Suit No. 28/2010
PLAINTIFF :-

1. Heirs of deceased Bhanjibhai Lakhmanbhai Odha
1:1 Premilaben Bhanjibhai

Address : Karia Society, Vavdi Road,

In the street of Shankar Mandir, Morbi.

1:2 Mansukhbhai Bhanjibhai

Address : Karia Society, Vavdi Road,

In the street of Shankar Mandir, Morbi.

1:3 Ratilal Bhanjibhai

Address : Karia Society, Vavdi Road,

In the street of Shankar Mandir, Morbi.

1:4 Laxmiben Bhanjibhai

Address : Bypass Canal Chowkdi, Morbi.

1:5 Geetaben Bhanjibhai

Address : Behind Gokaldas Pragji Gin,

Dhood ni vadi, Shakat Sanala, Taluka — Morbi.

1:6 Vanitaben Bhanjibhai

Address : Vaghpara Street No. 14, Morbi.

1:7 Ranjanben Bhanjibhai

Address : At — Kuntalpur, Taluka — Surendranagar.

1:8 Nitaben Bhanjibhai

Address : Kachori ni vadi, Shakatsanala, Taluka — Morbi.
1:9 Hetalben Bhanjibhai

Address : Bypass, Panchasar Chowkdi, Mahavir nagar, Morbi.
1:10 Heirs of deceased Amitbhai Bhanjibhai

1:10:1 Minor Govindbhai Amitbhai

1:10:2 Minor Mansi Amitbhai

Guardian of Minor Shardaben Amitbhai
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1:11 Sushilaben Bhanjibhai
Address : 18, Madhapar, Morbi.

2. Naranbhai Navghanbhai
Age : Adult, Address : Sanala Road, Opposite Avanipark
Society, Dula ni vadi, Near Main Canal, Morbi.

3. Heirs of deceased Shantilal Amarshibhai Dabhi
3:1 Hanshaben W/o Shantilal, Age : 53,

3:2 Chirag Shantilal, Age : 20,

3:3 Kalpesh Shantilal, Age : 20,

Address : Panchasar Road, Near Main Canal,
Ramdevpir Temple, Rola Ratadiya ni vadi, Morbi.

3:4 Saraswatiben W/o Hansrajbhai

Age : 29, Address : Panchasar Road, Kainkada ni vadi,
Near Om Party Plot, Nani Canal Road, Morbi.

3:5 Kirtiben W/o Kalubhai

Age : 27, Address : Sanala Road, Behind Sky Mall,
Hadani ni vadi, Morbi.

3:6 Poonamben W/o0 Mukeshbhai

Age : 25, Address : Panchasar Road, Dhila ni vadi, Morbi.

4. Bhurabhai Becharbhai Dabhi
Age : Adult, Address : Panchasar Road, Rola Ratadiya ni vadi,
Near Main Canal, Morbi.

Vs.
DEFENDANT :-

1. Ukabhai Mavjibhai Koli

Age : Adult, Address : At Hajnali, Taluka — Morbi.

Currently residing at Navlakhi road, Khijadiya Vanadiya Road,
Besides Bharwad Vada, Morbi.

Subject — Suit for Cancellation of Sale Deed and Declaration
with Permanent Injunction.

Advocates:-
Learned Advocate for the Plaintiff's: Mr. G. L. Dabhi.

Learned Advocate for the Defendant : Mr. A. R. Vala.
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~~JUDGMENT:-

[1] The present suit is filed by the plaintiffs for cancellation of
the registered sale deed n0.2084 dt.13.10.1964 pertaining to land
bearing Revenue Survey No. 146, measuring A. 2-04 Gunthas,
and permanent injunction & declaratory relief. As per plaintiff's
the said sale deed is illegal, void and not binding upon the
plaintiffs.The brief facts of the present case are that the plaintiffs
are the lawful owners and are in peaceful possession and
enjoyment of agricultural land bearing Revenue Survey No. 207,
admeasuring A.2-04 Gunthas, situated at Village - Madhapar,
Taluka - Morbi, which was originally allotted to ancestors of the
plaintiffs by the erstwhile Morbi State under a buta article. Since
the time of such allotment, the plaintiffs and their ancestors have
been continuously cultivating the said land and enjoying the
produce thereof. The revenue records also reflect the names of
the plaintiffs ancestors namely Odhabhai Devsibhai, Khodabhai
Jivabhai and Devabhai Bhavanbhai. As per plaintiff's their
possession and ownership have never been disputed earlier. On
16.06.2009, the plaintiffs received a notice from the Mamlatdar,
Morbi, under Section 135 - D of the Gujarat Land Revenue Act,
informing them about an application moved by one Ukabhai
Mavjibhai Koli for proposed mutation entry of land bearing
revenue survey No. 146 admeasuring H.0-84-98 based on Sale
Deed No. 2084 dated 13.10.1964. Upon obtaining certified
copies of the said sale deed from the Mamlatdar’s office and the
Sub-Registrar, Morbi, the plaintiffs were shocked to discover that

the suit land had been shown as sold by persons who had already
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expired prior to the date of execution of the alleged sale deed.
The plaintiffs submit that the said sale deed is forged, fabricated,
illegal and void ab initio, and the same has been created with a
malafide intention to usurp the plaintiffs land. During the
pendency of the revenue proceedings, the defendants attempted
to interfere with the plaintiffs possession and also threatened
them with dispossession, thereby giving rise to a serious
apprehension of irreparable loss. The plaintiffs came to know
about the impugned sale deed only upon receipt of the
Mamlatdar’s notice dated 16.06.2009. As the defendants have no
right, title or interest in the suit land and are attempting to rely
upon an illegal document, the plaintiffs have been constrained to
file the present suit seeking cancellation of the sale deed,

declaration of ownership, and permanent injunction.

[2] Notice was issued to the defendant and the same was duly
served. The defendant appeared through his learned advocate and
filed objections to the present suit at Exhibit 28. It is contended
therein that the present suit is false, frivolous, vexatious and not
maintainable in law. It is further contended that the plaintiff has
no locus standi and has failed to establish any right, title or
interest in the suit land. The registered Sale Deed No. 2084 dated
13.10.1964 is stated to be a valid, legal and genuine document
executed for valuable consideration and binding upon the parties,
and the allegation that the said document was executed by
deceased persons is specifically denied. It is also contended that
the plaintiff has never been in possession of the suit land and has

suppressed material facts regarding the defendant’s continuous,
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peaceful and lawful possession and cultivation of the land since
1964. It is further submitted that the suit is barred by limitation,
does not disclose any cause of action, is not properly framed, and
has been filed with malafide intention to harass the defendant and
illegally grab the suit land. On these grounds, it is prayed that the

suit deserves to be dismissed with costs.

[3] Plaintiff No. 2, namely Naranbhai Navghanbhai, has filed a
counter affidavit at Exhibit 19 in reply to the objections raised by
the defendant to the present suit, wherein the contents of the

objections are formally denied.

[4] It emerges from the record that the plaintiffs filed an
application at Exhibit 5 under Order 39 Rules 1 and 2 read with
Section 151 of Civil Procedure Code seeking temporary
injunction, which came to be rejected vide order dated
03.06.2011. It was observed there in that the plaintiffs claimed
ownership of the suit land from their forefathers and challenged
registered Sale Deed No. 2084 dated 13.10.1964 as illegal on the
ground that the alleged executors had expired prior to its
execution. The defendants, however, contended that the suit land
was purchased under a registered sale deed and that the
document being more than 30 years old carries presumption of
genuineness. It was observed that the plaintiffs failed to produce
any pedigree certificate to establish succession or any death
certificates to prove that the executors had died prior to the sale
deed. In absence of such evidence, the plaintiffs failed to

establish a prima facie case and, therefore, on that ground the
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application for temporary injunction was rejected.

[5]1 On the basis of the pleading of the parties and documents

on record, issues were framed for adjudication of this suit vide

Exhibit 29 as under :

V)

u)

5)

e dI€l AIlcid 52 8 5, digl eldididl] [FHesdoll SIAEAR0]

HI[AS] s l21ge] €421 8 2

2 dIEl AIlcid 52 8 5, eldidid] [Fesdoll asA?] exd1d
dl—23.90.57%0il A%ofl UlddIElofl dR&LIel & d [Ciaga

NN

Wiel Glol1dé] Aol ARSIUEAR] & ?

QL YIE] AICIA 52 8 5, EIdIHi YRIIU1I HAOT HER UIEA
e2didx s3] AaliR AUy eagfloie, uvlsidieg
Slaieig dgn gdi cidisicild edd%edl diRlu a3.q
0.570ll UBHI €1RI1 UMT UM 23] 21Ad & iol Adall
slall [oiRilal Glalldd] ol uilel edIdeai 3 uvilel

2 1A% UlAadI€lA1IRA Gefl $3d 8 7

Q) uladig]l A1lcid s 8 §, eldIUIN d1.23.20.5% I

€2 1A% SIAEA1] AU Vol AHHA UG U 8 ?

Q) 91€l AIlcia 82 & 5, EIUIAHI HI™UI Yyoiofl ElE AN

gi€] esSER 8 ?

2l 85 ol gSHalI3 ?

[6] My findings on the above mentioned issues are as under :

1)
2)
3)

Page No. : 6
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4)
5)
6)
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In Affirmative
In Negative

As per final order.

To prove their case the plaintiff has produced the following

oral as well as documentary evidence.

Oral Evidence
Sr. |Exh. Description of Document
No.
1 65 |Original Affidavit of Examination-in-chief of
Devkaran Savjibhai
2 72 |Original Affidavit of Examination-in-chief of
Naran Navghan
3 106 |Original Affidavit of Examination-in-chief of
Kanjibhai Malabhai
4 | 117 |Deposition  of  Kamleshbhai =~ Chamnjibhai
Chauhan, Sub Registrar, Morbi
5 | 129 Deposition of Hasmukhbhai Ramjibhai Sanchla,
Mamlatdar, Morbi City
6 148 |Deposition of Hiteshkumar Kantilal Kishori, Talati
Cum Mantri, Pindara Village, Taluka Kalyanpur,
District Jamnagar
Documentary Evidence
Sr. |Exh. Description of Document
No.
1 66 |Copy of Notice under Section 135 D
2 67 |Copy of objection letter submitted to Mamlatdar
3 68 |Copy of Village Form No. 6
4 69 |Copy of Village Form No. 8-A
5 70 |Copy of Village Form No. 7 & 12
6 71 |Copy of Saledeed
7 | 118 |Original thumb impression register.
8 | 119 Copy of letter pertains to theft of revenue record
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9 | 120 |Copy of complaint of theft

10 | 130 |Copy of Land Measurement Survey Register

11 | 131 Copy of Village Form No. 6

12 | 132 Copy of Village Form No. 6

13 | 133 |Copy of Village Form No. 7, 7-A & 12

14 | 134 |Copy of Village Form No. 7 & 12

15 | 135 |Copy of Village Form No. 8 A

16 | 136 |Copy of Village form No. 7 & 12

17 | 137 Copy of Village Form No. 6

18 | 138 |Copy of Village Form No. 7

19 | 139 |Copy of Village Form No. 8-A

20 | 140 Copy of Village Form No. 6

21 | 149 Copy of Application for Duplicate Death
Certificate of Khodabhai Jivabhai

22 | 150 Original Birth Death Register of Pindara Gram
Panchyat

23 | 151 Copy of Death Certificate of Khodabhai Jivabhai

24 | 158 | Closing pursis

[8]

The defendant has produced the following oral as well as

documentary evidence.

Oral Evidence

Sr. | Exh. Description of Document
No.
1 159 |Original Affidavit of Examination-in-chief of Uka
Mavji
Documentary Evidence
Sr. | Exh. Description of Document
No.
1 121 |Copy of Index
2 122 |Copy of letter to Prakash K. Raveshiya, Bond
Writer
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3 | 123 |Copy of Form No. 3
162 | Closing pursis

Arguments:-

[9] The Ld. Advocate of plaintiff-side has filed written
arguments vide Exh.163. Ld. Advocate G.L.Dabhi argued that,
their ancestors had died prior to disputed sale deed no.2084,
therefore said sale deed is fraudulent and void. Further he argued
that the original sale deed isn't produced by the defendant, non
production of original document raises adverse inference against
defendant. Further he argued that defendant has failed to prove

valid execution therefore pray to allow plaintiff's relief.

[10] The Ld. Advocate of defendant-side has filed written
arguments vide Exh.164. Ld. Advocate A.R.Vala argued that, the
burden to prove fraud lies upon plaintiff's. Plaintiff's haven't
prove that their ancestors have died pripor to execution of sale
deed. Further he argued that plaintiff's have relied upon
fraudulent death certificate of Khodabhai Jivabhai, which creats
serious doubt about plaintiff's case. Plaintiff's haven't examined
any independent witness from pindara. Further he argued that
Registered sale deed no.2084 is more than 30 years old therefore
presumption u/s 90 of evidence act is arise for its execution.
Further argued that index copy of regarding registered sale deed
also supports the execution. Therefore requested to reject
plaintiff's suit with costs.
: Reasons :

[11] T have given my thoughtful consideration to respective
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arguments raised by the counsels for the parties and also
carefully perused the entire record including written submissions
and supporting judgments filed by the parties. The above all
issues have been taken together as the same are inter-connected
and common evidence has been led by the parties on both-side.
The onus of proving issues no.1,2,3 and 5 was upon plaintiff. The
plaintiff's have filed the present suit seeking declaration that
Exhibit 71 registered sale deed No. 2084 dated 13/10/1964 is
forged, illegal and not binding upon them. It is case of the
plaintiff that, on dt.16/06/2009 plaintiff's received notice u/s
134-D of Bombay Land Revenue Code from Mamlatdar,
thereafter they came to know that on dt. 13/10/1964 defendant
had purchased the suit property through registered sale deed No.
2084. The plaintiff contend that their ancestors namely Odhabhai
Devsibhai, Khodabhai Jivabhai and Devabhai Bhavanbhai had
not executed the said sale deed, as they had already expired prior
to 13.10.1964. Therefore according to the plaintiffs the said sale
deed is forged and fabricated.

The defendant has denied the allegations and contended
that the sale deed is genuine, validly executed and duly

registered.

Evidence Regarding Registered sale deed no:-2984 dt.
13.10.1964:-

[12] In present suit the entire case of plaintiff's rests upon two
grounds.

« That plaintiff's ancestors namely Odhabhai Devsibhai,
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Khodabhai Jivabhai and Devabhai Bhavanbhai died prior

to execution of the Exhibit 71 registered Sale deed.

« That the thumb impression appearing on the sale deed and

Ex. 151 thumb register is forged.

Both these allegation required strict proof. Before
appreciation of evidence it is necessary to consider Section 101
to 103 of the Indian Evidence Act, 1872.

101. Burden of proof. — Whoever desires any Court to
give judgment as to any legal right or liability dependent
on the existence of facts which he asserts, must prove that
those facts exist. When a person is bound to prove the
existence of any fact, it is said that the burden of proof lies
on that person.

102. On whom burden of proof lies. — The burden of

proof in a suit or proceeding lies on that person who would

fail if no evidence at all were given on either side.

103. Burden of proof as to particular fact. —The burden

of proof as to any particular fact lies on that person who

wishes the Court to believe in its existence, unless it is
provided by any law that the proof of that fact shall lie on

any particular person.

[13] As per the provision of Section 101 to 103 of
Evidence Act, the burden of proof lies upon the plaintiffs to
prove forgery. In present suit it has come on record vide Exhibit
122 that record of register sale deed was lost in Machchhu river

flood in 1979. Therefore, certified copy of Exhibit 71 registered
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deed is not available to defendant. Loss of document due to
natural calamity is a valid ground for admitting secondary
evidence. Therefore, in above circumstances in present case
Exhibit 71 xerox copy of registered sale deed is consider as
secondary evidence and it is admissible as per Section 65(c) of
the evidence act. The Hon'ble Supreme Court of India in case of
Prem singh Vs. Birbal MANU/SC/8139/2006 held as under:-
"27. There is a presumption that a registered document is
validly executed. The Onus of proof thus would be on a
person who leads evidence to rebut the presumption.”
Further, the Hon'ble Supreme court of India in the case of
Union of India Vs. M/s Chaturbhai M. Patel & Co., 1976 AIR
712 held as under :-
"It is well settled that fraud like any other charge of a
criminal offence whether made in civil or criminal
proceedings, must be established beyond reasonable
doubt."
[14] Having noticed the aforesaid position of law. It is settled
law that a registered documents carries presumption of validity,
the burden lies upon the plaintiff to prove forgery regarding
Exhibit-71 registered sale deed. The plaintiff have examined Ex.-
65 Witness, he has admitted in cross-examination that "¢
eagfleiie, visicieg ldiciie 2o edicile eidiaeild ofl 2AUHIalall
EIVIdE] A1 S13 2% o], H1BE 201 Y119 & 5 elvid Anddl ofefl."
Further, plaintiff himself also admitted in Ex-72 Cross

Examination that "f1&il, WIS, Ediail HQloll EIVAI I SIHHI Y
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aefl. A qia w3l & 3, eldidiofl «loig] UHIEARAS 1CYoHI &Y
d AH T ¥R &AId &dll."

Considering above admitted evidence of plaintiff-side it is

proved that plaintiffs doesn't possess death -certificates of
Odhabhai Devsibhai, Khodabhai Jivabhai and Devabhai
Bhavanbhai.
[15] In present case plaintiffs pleaded that their ancestors
Odhabhai Devsibhai, Khodabhai Jivabhai and Devabhai
Bhavanbhai were died prior to dt.13.10.1964. In present case
plaintiff never pleaded that deceased Khodabhai Jivabhai was
died at pindara vilage Taluka- kalyanpur District- Devbhumi
Dwarka and plaintiff's possess death certificate of Khodabhai.
But surprisingly, during the evidence of Exhibit-148 Talati
Hitehkumar kantilal kishori, the duplicate copy of death
certificate of Khodabhai jivabhai is produced. It is necessary to
consider evidence of that witness.

"Hal S1eall AHoAH HANdI BUACH €2d1A% A1 AR S1&

261> 812 eRAd ©. & ddidl sA #Holl, Ulsirl any il

AHIR €@ dde] % ong @. HIZl $¥HI YoH, dAU AHY

el digell sdig) agr dridlell aydid, AR As

Stotlgdiofl siHl3lell 21921 R B. § ddld] s3 #Hofl al3

YISl 211 uid 5% oioldd] &dl €RUlal AS RUSd ol 1A

AADYS Haeld siell, 8. dHcllal 214 dl.

U/ U/R0RR ol A%¥ dilall €Il Ulsiald DUIAIE sIoflal|

loll HRelall evid] grdllde s18] Al Hi2 2RY s, 4

VRY A AIFRAY § HIZ] A18 didd @ ¥ Y EUd AiS
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— UEC ANMYIHAT A1 B, A19RAY § HIZ] 118 UlsRI g
Aol 1ET3—57 of ¥oH HNl W2 A AIAd & ¥ HAd
A% Y RAY] . Fal Y EIVIH AIS — AU AHUYIHI A1
8. WRYER AHDAHIYS HoDIS sicllotl el 2l
AoRitlol A uiisicld DdIclgoll o] Held grdlse
HHIRIUY §IZ] AN, FHi HReld]l dl. ¢/19/2ES$3
Aovoll RNA. 21 MHIRUIOfl &SISAl A HIRI &dIRA
audl dae A HIRI elelall RIss] HIFl dail U A8l secll. ¥
HHIRIU BIdall SIA %ol Y EIViA AIS — U AYIHI
214 8.

In above evidence, the defendant has specifically

challenged the genuineness of the death certificate of Khodabhai

jivabhai.The cross-examination are as under:-

AR ygdl Jlsrl 21d ddiél sy ol als Adidig ol
siUI] 2% cmdal edl. adidl sy dHll adl § 2ual 2009 &l
S g ©. A1H UARId el 8 R—IRY adid] s¥
HoAlol o A&l HWlell MHIRIU gRY Slal] Acll AHIUdIHI
A B. URYER AHDHIY HoiDAHIFA § 2l A d Al
ol &cl. Hal UioRR ol€fl § slgurl ilsa gudlse woH — el 3
AAol MHIRIUY Al A1 dl dof AdiEay  d'g %33 & 5 34,
A did wl 8 5 SI lsda grdlse ¥oH— HWIg) 5 Eyq]
HHIRIU AHIUAIHT 241D dl 221 ¥ &51Sdl ¥LNdd &lJ d
&slsdal Yi21d MHIRUAHI ([GoId exlad] US. A did vl & 5
W2RA1 wIdd [Qard sl 9y (Ao eI el
QASIY ol@l. Hol MINRA% Ais — U d1g] A RY S UHIRIU
cldigdidi 2419 & ¥ Agal wrig ® 3 dai Hidlig] ol DIIAal
DI dUd 8. A did Uil B 3 IS — 1Uo l0l 22RWi
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dlda aIeiigell BAY aell. A did 3] & § Ais — Auo
q101 29221 Adlall ol o] AE S1dH o], A did vl B
AiS AU DI MHIRIUANH]I SIHH of. ¢ Hi ¥ 242011y ¥RIAd B
dg w1z AiS—Uo ol 1W2Ji dvd o], A did w3l B 5
AHIS AU 1A UHIRIUAHI SIAH of. © Hi ¥ A20i1 ¥R B
dq 2A0113 AIS — 1U0 ofl 2,221 dUld ofell. EagyH] &SI
A3 Dl dilS AIR A9—¢ Hi ARdAcUH] 2A1Ad. A did
Uil 8 3 2is— U0 ol 22241 UisIcIgoll ol UIn Mdig
ollH DUIAIEY a5 e211dd 8. A did vl & § Ais — AUo all
W21 Hldg] SRRI oyl ¥ gRAlall ol A1 ofldIR] eldigf
¥R1dd 8. A did Uil o1€fl § slguel culsdg] 3y ofitidig] &1
dl 2a2llotoll AL HIUR & ol SAIHT A1 . AI1BE 2d891
¥eNd & 5 A1 ([GdrRHI 1] 1T Ul o], HYcYoll SREIHI
sigf @ifsa ofldiR] ¥eid dl d oflHi] 243 § 12v d YyouRe s
&, A did vl & F HRI HIsdl MHIR HcYol SRRl oflHI]
¥R11Ad &l dl dRglsRial sG HA. Hal wiId oiell § gudlse
HHIRIU S319d] HI2 B UfSd 2D AT A RUISclgf A12iEalIy
%33] & 3 3. HIZl 261> 2RY SR YRAH AHY HolY siefl &
3 34 A olicld A SIF v s dlgl. A did vl & 5 slduel
RU(Sc SIE 2R AN dl Fou$ 22241 dofl aiied s2d] %3]
8. AIWRAY § JodS 2222 dIdd oell. Hol 1%91% UlddiElall
[Q.q. 2l ofl sReslaigll AHD Ho® SieflA ¥ 2R AIUd d
2HRYoll B2 X A HIRI dsla] o ANV A ¥ B. A did U] &
3 21 ARDHI dRU duld oi@]. 2118€ 202891 YRIIA B § AAd
2RVHI diFlv 8. A did vl B 3 Ais — ave diol] AAd D
AIRA% Hal dsld Al siefl A1A 240d B. A did vl ] 3
aiciofl URRadlA ¥ ulsa #Helofl el sl &ly d ufsdg]
olld 2D2AHI oltdidi 1A & Al ¥ d QUlsddll el ue
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AdIHi 419 &, AIBE 201 Y1 B § UBdl Al ULUlQ o
adl. #Rel ¥alR UlsRI 2113 s¢'3ld 211d1 2Aal s¢'3d oflaidle
Yoy UIAdl dal dadl S €d1A% A1l U odl. Hal v
ol 5 21sRall ofldl (oluH HXO FoH HWIg] W22 (o1
ool lHi ol olIgfoslol G SRVUIA US BH. A1BE 2AIA
¥RNIA & § Yg USIgdIHi 2419 8. A did vl & F vilsI DdI
aildofl gefl el AufSd a1 B B. 2 qia vl & 5 § 86
Gurell endl 1§ oel 5 vilsi dI s¢ giifdoll &dl. Hol WGR
ol®fl 5 Uisl DU AddRI slifdell &dl S 5.
—:518 &Rl 1 -

AdId 1= dilal I Ulsa grdlBe voH Hel MHIRIu Angd)

HIZ 2RY AT d usdl ddl gudlse wod § ycYo MHIRU
AUl 917

AU 1= oll ). AHIBH.

AUl :— HIS — ATE ofl R AI s dIF]v ¥RIAd 87

¥dlol 1= s — v ofl WY diMl weId g 5 aHi dl.
{U/0U/R01 dUd 8.

AdId = Ais — ua difl wendl 5 ddi uHIeud sié)
ARl s dFlu duld 872

¥dIot 1= IS — WU o MHIRUAN gRY sAloll dRlv
R0/0U/R02R A HIRI g2diR dUd 8.

AUId := Y AN 2RDal] diRlU Usdl A1 YcYoj AHiS U
q1g) MHIRIU AIYYIHI AH1Ad B2

%YIG 1— AIBE FRIA 8 5 AiS — ATC dIdi] 2R AHI%RA% Hal
YHUR A YYIHi AHIdd.

AdId = 1 Ais — Ave dioll Y AINAY Al UAHUR
AdAl A1) dl Ais — AU of HHIRIUA Aol AIUR gRY
SAH?HYIN 1 — HIBE ¥RIA B 5 % A Yuid 212 AUl d 21D
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Hal AlglAAHi HAd] ogl Al A 2éis  awe diofl od]l 2w
SAlg] wRIdd.
A41d :— GURlsd xdloididl] &slsd dA sUR ¥RIAA?
¥UIot 1— Al &S1Sd A €AS [EUA UBHI IRFER AHY HoiDal
¥RIdd.
AdId = Al UUHUR dA SIeH] A IR AHis — awe diof]
22 dAlol UIA &dl & $4?
FYIOH 1= AR HIZI UIA A1 229 of &dl.
A41d 1= dHIA S1eal Wl S 5 A 22D Hll A1dd] a1efl 2
¥dIG 1 — 3 Sleal Wl s olel.
Adld = A did Uil o 5 ddlRA Yoilofl Audl 491G al
ARAUIA ERUlol URI Ais — ave dio] 2R A% Andd
gldlofl eslsa weidd o1efl?
¥4I - &l D).
AdId = Yoliofl AUIg LA 201G A| 6518 olel wRIddIg 3]
SRERI?
¥UI0f 1= Hol AH dFld 5 § ¥ weIg & d aHiH eslsd uid]
%1 e el Fgal § Adie GUR Uig olldd ©.
[16] Upon Careful appreciation of above evidence of Talati's
this court finds that Ex.151 death certificate of Khodabhai was
issued in suspicious circumstances, therefore it affect the
credibility of said certificate. In so far as the conduct of above
talati is concerned, for giving false evidence no proceedings was
initiated due to his death after above deposition. His death
certificate is produced vide Ex.157.
[17] As per the provision of civil procedure code, the civil

litigation is governed by the principle that parties must plead
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material facts and can not travel beyond their pleadings. It is
necessary to consider provision of order VI rule 2:-
2. Pleading to state material facts and not evidence.
(1) Every pleading shall contain, and contain only, a
statement in a concise form of the material facts on which
the party pleading relies for his claim or defence, as the case
may be, but not the evidence by which they are to be
proved.
(2) Every pleading shall, when necessary, be divided into
paragraphs, numbered consecutively, each allegation being,
so far as is convenient, contained in a separate paragraph.
(3) Dates, sums and numbers shall be expressed in a

pleading in figures as well as in words.

As per the above provision "Pleading shall contain
material facts on which the party relies." The Hon'ble Supreme
Court of India in the case of Bachhaj Nahar Vs. Nilima Mandal
(2008) 17 SCC 491, dealt with the issue as to whether court can
go beyond what is pleaded in pleadings for adjudication ? In
above judgment the Hon'ble Supreme Court of India held that:-

Para 8:- The High Court, in this case, in its obvious zeal to cut
delay and hardship that may ensue by relegating the plaintiffs to one
more round of litigation, has rendered a judgment which violates
several fundamental rules of civil procedure. The rules breached are
- (i) No amount of evidence can be looked into, upon a plea
which was never put forward in the pleadings. A question which

did arise from the pleadings and which was not the subject matter of
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an issue, cannot be decided by the court.

(ii) A Court cannot make out a case not pleaded. The
court should confine its decision to the question raised in
pleadings. Nor can it grant a relief which is not claimed and which
does not flow from the facts and the cause of action alleged in the
plaint.

(iii) A factual issue cannot be raised or considered for the first

time in a second appeal.

[18] Having noticed the aforesaid position of law, it is a settled
and fundamental principal that pleadings are the foundation and
new evidence can not improve or substitute them. In present suit,
the plaintiff's haven't specifically pleaded that death of deceased
Khodabhai occurred at Pindara,Devbhumi Dwarka district and
required death entries was recorded at Pindara Gram-panchayat.
As per plaint, plaintiff's and their ancestors are from morbi
district. There is no record to suggest that deceased Khodabhai
resided at pindara at any relevant time. Further death Certificate
of khodabhai jivabhai wasn't produced along with suit. Further
Plaintiff's Ex.5 Application was also rejected on the ground that
plaintiff's have not produced death certificates of their ancestor.
In Ex.148 cross-examination the talati has admitted that Ex.151
death certificate was issued prior to the application of Ramjibhai.
Further in entry no.4 of Ex.150 original death register it doesn't
mention the mother name and address of the deceased. As per the
lawfully procedure death certificate must strictly reflect the entry

recorded in the original register, it can not contain additional
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particulars which are absent in the foundational primary evidence
record. The talati could not satisfactorily explained from what
source were such details obtained ? This unexplained discrepancy
undermines credibility of Exhibit.151 death certificate. As per
Section 35 of the Indian Evidence Act, 1872 only entries
actually recorded in official registers are relevant. Further as
per Section 74 and 77 of Evidence Act above certificate must
faithfully reproduced the content of original death entry register.
From above evidence it is proved that Exhibit.151 death
certificate Wasn't issued in the ordinary course of official duty.
Hence, it is proved that Exhibit.151 death certificate isn't genuine
and it is a fabricated document created for the purpose of
litigation. In present suit plaintiff's have relied upon Exh.112 list
documents. But said Mark-112/1 to Mark-112/4 were neither
exhibited by plaintiff-side nor given any evidence to prove that
documents.

Further to prove possession plaintiff's have relied
upon Ex.106 witness evidence but said witness has admitted in
cross-examination that he doesn't know what was written in his
evidence on affidavit. Therefore plaintiff's claim isn't supported
by Exh.106 witness. The plaintiff's further relied upon Ex.67 to
Ex.70 revenue records. But said revenue records aren't
conclusive proof of possession. No other evidence regarding
possession is produced by the plaintiff's. Therefore plaintiff's

have failed to prove their claim of possession over the suit

property.
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[19] The plaintiff case rests upon the alleged death of their
ancestors prior to sale deed and the only documentary support for
such claim has been found fabricated. On the contrary, the
plaintiffs have relied upon forged Exhibit. 151 death certificate
therefore the entire case of plaintiff becomes doubtful. Above
situation seriously affects the credibility of the conduct of

plaintiff.

Evidence Regarding Thumb Book Register and copy of index
book no.1:-

[20] In present suit plaintiff has examined sub-registrar vide
Exh.117. During deposition of the sub-registrar vide Exh. 118.
Original thumb book register dated 02/07/1964 to 17/01/1965 is
produced. The learned advocate of plaintiff argued that plaintiff's
ancestors Odhabhai Devsibhai, Khodabhai Jivabhai and
Devabhai Bhavanbhai were died prior to sale deed date
13/10/1964, therefore thumb impression in the Exh.71 registered
sale deed and Exh.117 thumb book were forged. Under Section
101 Indian Evidence Act, the burden of proof to prove above fact
is upon plaintiff. As per Section 45 of the Indian evidence act
opinion of fingerprint expert is necessary when thumb
impression is disputed. Therefore to prove forgery of thumb
impressions the plaintiffs must have produced any reliable thumb
impressions of his ancestors Odhabhai Devsibhai, Khodabhai
Jivabhai and Devabhai Bhavanbhai.

However, in present suit plaintiff have neither examine
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fingerprint expert nor produced any reliable/admitted thumb
impression of deceased Odhabhai Devsibhai, Khodabhai Jivabhai
and Devabhai Bhavanbhai. As per provision of Section 101 to
103 of Evidence Act the burden of proving forgery lies upon the
plaintiffs.

[21] The impugned Exh. 71 document is a registered sale deed
executed before a statutory authority in year 1964. Registration
carries presumption of regularity and validity. In Exhibit 71
registered sale deed at last page it is mentioned that "q cici2of]
ojSofl 6iciR 205 il Ulall of €2 &l €3 VHojSH 105 Hi aliexi]."

The sub-registrar has given evidence that, year 1964
original index book no. 1 and index book no. 2 were stolen from
sub-registrar office on date 11/09/2016. The copy of FIR and
letter to are produced wide Exhibit 119 and 120. Hence, original
index book no. 1 was stolen therefore secondary evidence
regarding that is admissible as per Section 65(c) of the evidence
act. In present suit defendant has produced copy xerox copy of
ceritfied Index No. 1 vide Exhibit 121. Considering Exhibit 121
it reflects names of executors Odhabhai Devsibhai, Khodabhai
Jivabhai and Devabhai Bhavanbhai and purchaser Ukabhai
(defendant), date of registration and place of property. The said
index entry corroborates execution and registration of Exhibit 71
registered sale deed. The said copy of public register even if
secondary carries stronger evidentiary value than a private
document because it is derived from official record. There is

presumption of regularity in official acts as per Section 114(e) of
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the Indian Evidence Act.

[22] The impugned Exh. 71 Sale deed is of year 1964, more
than 43 years old at the time of suit, the said sale deed entries
were also supported by Exh.121 index entries. The impugned
Exhibit 71 Sale deed is more than 30 year old therefore an
additional presumption under Section 90 of the Evidence Act
also arise regarding its execution.

[23] In present suit learned advocate of plaintiff argued that
original sale deed is not produced by the defendant. It is admitted
fact from defendant-side that he hasn't produced original sale
deed No. 2084. However, it is settled law that the plaintiff
must stand on the strength of his own case. The plaintiff
cannot succeed merely on the weakness of defendant's
evidence. The burden of proving fraud was lies upon the
plaintiff, but plaintiff have utterly failed to establish fraud. The
conduct of the plaintiff in relying upon Exh.151 fabricated death
certificate is blame worthy. Accordingly the plaintiff has not
approached the court with clean hands. Therefore, mere non-
production of the original sale deed does not automatically prove
the plaintiff's case. Hence, the plaintiff cannot succeed merely by
pointing out alleged weakness in the defendant's evidence

because plaintiff's own case is unsupported by reliable evidence.

[23] In above circumstances plaintiff's have utterly failed to
establish fraud. Hence, the plaintiff's have failed to discharge the
burden under Section 101 to 103 of the Evidence Act. Upon full

consideration of pleadings, evidence on record and finding
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recorded here in above issues no.1, 2, 3 and 5 are decided
against the plaintiffs and issue no. 4 decided in favour of
defendant, and for issued no.6 this court passes the following
final order.
: Order :
* The suit of the plaintiff's is here by dismissed with costs.
e The plaintiff's shall pay Rs. 25,000/- (Rupees Twenty Five
Thousand Only) costs to defendant.

* Decree to be drawn accordingly.

Signed and pronounced in the open Court today on this

19" day of February, 2026 at Morbi.

Date : 19/02/2026 (Mrs. Chandni Yuvrajsinh Jadeja)
Place:Morbi 4™ Additional Senior Civil Judge &
Additional Chief Judicial Magistrate
Morbi
U. I. C. No. GJ-01345
MHIK/
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