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(1) Whether plaintiffs proves that, defendants have
agreed to sold the suit property to plaintiffs for
Rs.3,78,000/ -7

(2) Whether plaintiffs proves that, in total they have
paid Rs.1,93,150/ —to defendants?

(3) Whether plaintiffs prove that, they are in

possession over the suit property?
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(8)
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Whether plaintiffs proves that, they are always
ready and willing to perform their part of

contract ?

Whether plaintiffs prove that they are

agriculturist?

Whether the suit is filed within limitation?
Whether defendants prove that, defendants no. 3
& 4 haven't waived their right over the suit

property?

Whether plaintiffs prove that, they are entitled to

get relief as prayed for ?

Gulsd Helloll ofl elCdoll Hd Yo [a1RlU1 gl

sReN ol Yol 8.

(1)
(*)
(3)
(%)
(W)
(s)
()
(¢)

Hal ol. 1. — oISRAH

Hal ol. . — oISRAH
Hal ol. 3. — oISRAH
Hel ol. 5. — oISRAH
Hel ol. U. — oISRAH
Hel ol. 5. — oISRAH
Hal ol. 9. — oISRAH
Hal ol. <. — AU gsH Yol
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(°1) Harijiwan Sahu vs Jairam Sahu And Ors.

The fact that the plaintiff had filed the original
ekrarnama deed along with the plaint and that the deed
was lost from the custody of the court was challenged
by merely giving a suggesation to the plaintiff Jairam
Sahu who deposed as P.W.7. His specific evidence is
that the orginal agreement was filed in the court of the
Special Sub-Judge along with the plaint and that this
original agreement has been lost from the custody of
the court and when it could not be traced out in spite of
search then the true copy (Ext. 2) of the ekrarnama
deed was filed. It was suggested to this witness in
course of cross—examination that the agreement was
not filed in court and P.W. 7 denied the suggestion. The
defendant Harijiwan Sahu deposed as D.W. 14. He has
not given any specific evidence to the effect that the
original ekrarnama had not been filed in court along with
the plaint. Thus the mere giving of suggestion which has
been denied is of no avail to the defendant appellant.
Indeed in normal course he would not have been

allowed to raise this point at the appellate stage; but it
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was urged on behalf of the appellant that unless the
filing of the original document and its loss from the
custody of the court is established by satisfactory
evidence, the taking in of secondary evidence by way of

its alleged true copy would be against law.

The materials on record however leave no room for
doubt that this point raised by the appellant has no
substance at all. It has already been indicated above
that the plaintiff has given positive evidence that the
original ekrarnama deed had been filed along with the
plaint and that it got lost from custody of the court.
There is no cogent evidence from the side of the
defendant to meet this assertion. On the other hand the
order sheet of the court below clearly supports the
plaintiff's assertion. The order sheet dated 20-2-1973
mentions that the plaintiff's lawyer drew the attention of
the court that the document bearing pages 2 to 4 was
not with the record and the court then directed the
office to search out the same at once. The original deed
does not appear to have been traced out and as such
the order sheet dated 14-6-1973 mentions that true
copy being the exact of the original agreement is
marked X for identification. The court below has also
dealt with on this point and made the following

observations in paragraph 18 of its judgment.

"The original agreement deed could not be proved

before this court because the same has been lost from
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the custody of the court. The record of the case shows
that the document in question had been filed in the
court of Spl. Sub—Judge, Ranchi but this could not be
traced out. This is also the evidence of P.W. 7 and on a
petition made by the plaintiff for the loss of the original,
an opportunity has been given to the plaintiffs to adduce
secondary evidence and by the secondary evidence Ext.
2 has been proved to have been executed by defendant

1 with full knowledge.”

In view of the above the appellant's contention
that filing of the original ekrarnama deed and its loss
from the custody of the court has not been satisfactorily
established, must be rejected. Since the original
ekrarnama deed was lost from the custody of the court
and for no fault of the plaintiff the taking of secondary
evidence by the court below is fully covered by the
Clause (c) of Section 65 of the Indian Evidence Act.
There is, therefore, no merit in the contention of the
appellant that the taking of secondary evidence was
unjustified and illegal. This contention, therefore must

be rejected.

As regards insufficiency of the stamp, though the
defendant took this plea in his written statement, but he
does not appear to have taken a stand in this regard and
press the point. Had he done so, it is natural to think
that the court would have framed a specific issue on this

point. No such issue was framed by the trial court.
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Moreover, if a document is found to be insufficiently
stamped, and this is pointed out to the court, the
normal procedure is to impound the document and ask
the party concerned to pay the deficit stamp along with
the penalty. So had the defendant really raised this
point and drawn the attention of the court, the normal
procedure would have been followed. Further, since the
orginal ekrarnama deed, which was admittedly
unstamped paper, is not before us due to its loss from
the custody of the court, it will be totally unjustifed to
assume that it was not properly stamped. On the other
hand the fact that no issue on the point was raised and
the defendant does not appear to have taken a positive
stand in this regard which would have led the court
below to impound the document, the presumption if any
would be that the document in question did not appear
to be improperly stamped, In this view of the matter,
Section 35 of the Stampt Act has no application and
there is no substance in the contention of the appellant
that the original document suffered any legal disability
under Section 35 of the Stamp Act or any other provision
of the same. It follows, therefore, that there was no
impediment in the taking of secondary evidence as the

condition laid in Clause (c) of Section 65 had been

satisfied as indicated above.

Since the original ekrarnama deed was lost from
the custody of the court, the plaintiffs filed Ext. 2

claiming that it was a true and exact copy of the
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original. Section 65 of the Evidence Act enumerates the
conditions under which secondary evidence relating to
documents may be given. 1 have already indicated
above that the loss of the original from the custody of
the court for which the plaintiffs could not be faulted,
fulfills the requirement of Clause (c) of Section 63 of the
Evidence Act, as such the permission to adduce
secondary evidence was rightly and validly given by the
court below to the plaintiffs. It was then argued that
even though the precondition for taking of secondary
evidence may be held to be fulfilled under Clause (c) of
Section 65 of the Evidence Act, still the court below had
to see whether the requirements laid down under
Section 63 and Section 67 of the Evidence Act were
fulfilled or not before admitting Ext. 2 as secondary
evidence. The plaintiff's case is that Ext. 2 was copied
out from the original and is its exact copy and as such it
is valid and proper secondary evidence under Clause (3)

of Section 63 of the Evidence Act.
(]) Taraben D/O Nanubhai vs Shaileshbhai Rangilbhai

It is well accepted that an agreement/contract
need not be in any particular form unless it is so
provided like in case of government organizations where
the bid is invited and the offer and willingness is
expressed and thereafter a formal contract is entered
into. Therefore, in case of such transaction with the

government even if the formal agreement or contract is
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necessary, a reference is always made to the terms and
conditions forming part of the tender document. In the
same way, the understanding arrived at between the
parties reduced to writing in the form of banachitti
would always have a bearing on the transaction even
though the agreement to sell or banakhat with further
stipulations may not have been made. In other words,
the banachitti itself would be an agreement as there is
no specific format or form is provided for an agreement
or contract under the law. Therefore, when the
banachitti itself provides the relevant aspects as stated
above which has also been acted upon, and in part
performance thereof, substantial payment has been
made, it cannot be said that it was merely a desire or
intention of the parties to enter into an
agreement/contract or enter into a transaction at a
later stage subject to fulfillment of some conditions. If
that be so, like the consent of the sisters was necessary
and was required to be obtained, then, the banachitti
itself would not have been made after the
understanding is arrived at between the parties since
the sisters were not available or their consent was not
there. In that case, the consideration or part payment
which is substantial could not have been accepted. It
reflects, therefore, that the parties having arrived at an
understanding, reduced to writing in the form of

banachitti, and it was an assurance based on the
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power—of—attorney of the sisters to sell substantial

consideration has been paid.

(3) Bank Of Maharashtra vs Chintamani Oil Industries
And  Ors.

It appears that the learned trial Judge has lost
sight of the provisions of Sub-clause (e) of Rule 1 of

Order XVII of the Code of Civil Procedure which

contemplates that where a witness is present in the
Court but a party or his pleader is not present or the
party or his pleader, though present in Court, is not
ready to examine or cross—examine the witness, the
Court may, If it thinks fit, record the statement of the
witness and pass such orders as it thinks fit dispensing
with the examination—in—chief or cross—examination of
the witness, as the case may be, by the party or his
pleader not present or not ready as aforesaid. In the
present case, the examination-in—chief of the two
witnesses was already commenced on 3-4-1993 and
appears to have been completed on that day but the
respondents/defendants did not choose to proceed with
the cross—examination and instead filed an application
for adjournment which came to be allowed. Thereafter,
both the parties sought adjournment by filing
applications which were liberally granted by the learned
trial Judge by ignoring the provisions of Sub—clause (a)
and (e) of Rule 1 of Order XVII of Civil Procedure Code.
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It appears to be undisputed position that after the
matter was adjourned on 30-4-1993 on the application
of the respondents/defendants seeking time to
undertake the cross—examination of the aforesaid two
witnesses, the plaintiff/bank could not produce the
witnesses in the Court and sought adjournments on
five—six dates mainly because of the transfer of both the
witnesses, Considering the circumstances, it would
clearly reveal that the respondents/defendants also
tried to protract the trial of the suit by filing so many
adjournment applications. In such circumstances, the
trial Court was. not right in refusing to adjourn the
matter, Viewed from any angle, it would reveal that the
impugned orders passed by the learned trial Judge
cannot be sustained and, therefore, ends of justice
would be met if the trial Court is directed to expedite the
hearing of the suit within three months from the date of
receipt of the judgment of this Court. The trial Court is
also directed to allow both the parties to lead evidence

in support of their contentions.

In the result, the civil revision application is
allowed subject to payment of costs of Rs. 1,000/ —. The
parties are directed to appear before the trial Court on
10—2-2003. The trial Court is directed to fix a date for
cross—examination of the witnesses of the
applicant/bank who have already been examined and
respondents/defendants are allowed to cross—examine

them in case the respondents/defendants do not
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proceed with the trial by cross—examining the witnesses
on the fixed date, their right to cross—examination
would stand forfeited and the Court would be free to
proceed with the trial and dispose of the suit according

to law. Rule is made absolute in aforesaid terms.
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