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ORDER
1/-. It is hereby declared that the plff. and the defts. have got
1/4th share each in the suit properties described in plaint para-
2(A), 2(B) and 2(C). The plaintiff is also entitled to take
accounts of the income of the suit properties and to recover the
amount of her share in the said income. Mr. R.J. Patel, advocate
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is hereby appointed as commissioner to make partition of the
aforesaid suit properties and to take accounts of the suit
properties from the Deft. No.l as per the above order and to
submit his report within a period of three months from the date
of receipt of the commissioner-patra. The plff.s' to deposit Rs.
300/- towards remuneration of the commissioner.

2.The preliminary decree be drawn up accordingly.
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A4 €9 5, A decree obtained by playing fraud
is a nullity and it can be challenged in

any court,even in collateral proceedings.
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(4.3) wee A ud Yezeswe 2l AAdlS SLSAHLS Y2 253Uy
Al Adie Guaddl Adedl ool us eudl omud 9 3,
I dl.o%l. Al st A we, fldlad d.aceu, a¢es, 1¢e9, ke
Al Masd -9y 1 Swsaul aMd 2ay Ad «4.299 Ul auul
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wie s34 Adl. R 5 Bividldl old 2@ % aleldl slal 24%1-L
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.2 dal Ad .20/l (Bl .2 Hi uLl et Al ARUBIRL
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g5HAAL UL 2As ARl 530 snastdl WAAAL g3ualol sal Ax
gadl slald 2ureudl slad wy ©. v slai—gdl WL 9. uig

B A Y § el Alvuy ¢l vidd A9l

(4.3) In case reported in 2010 (8) ScCC
383 Meghmala and others Vs. G.Narasimha
Reddy and others the Hon'ble Supreme Court
has stated that- : "para 8. It is settled
proposition of law that where an applicant
gets an order/office by making
misrepresentation or playing fraud upon the
competent authority, such order cannot be
sustained in the eye of the law. Fraud
avoids all judicial acts, ecclesiastical or
temporal. ? (vide) S.P.Chengalvaraya Naidu
Vs. Jagannath reported in (1994) 1 SCC 1)
In Lazarus Estates Ltd. Vs.Beasley reported
in (1956) 1 OB 702, the Court observed
without equivocation that: No judgment of a
court, no order of a Minister, <can be
allowed to stand if it has been obtained by

fraud.Fraud unravels everything."
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(s) The International Court of Arbitration and Justice
have rightly laid down Principle of '"'Doctrine of Clean

Hands'"' that:

The "Clean Hands" Doctrine has been defined as "an
important principle of international law that has to be taken
into account whenever there is evidence that an applicant not

acted in good faith and that it has come to court with unclean

hands."

Likewise, tribunals have been reluctant to recognize its
existence, making the doctrine of "clean hands" impossible to
be considered as an institution of general customary law. Its
inconsistency has indeed been underlined in the recent PCA
arbitration between Guyana and Suriname which indicated
that "the use of the clean hands doctrine has been sparse, and
its application in the instances in which it has been invoked

has been inconsistent."

As expressed by the legal maxim, "NOBODY CAN
BENEFIT FROM HIS OWN FRAUD", to which the "clean
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hands" doctrine is closely related, an investor should be
granted the protection arising from Bilateral Investment
Treaties (BITs) when one or several illegal acts have been
committed in the context of a specific investment by that
investor. In that view, based on the doctrine of "clean
hands" , these protections should be denied to an investor

violating human rights.

In the other words, allegations of human rights
violation should be considered while deciding on the
admissiblity of the claim. Part I of this Article considers the
effects of the doctrine of "clean hands" in the context of
international investment law, examining in particular the
impact of the implicit obligation or explicit " in accordance
with the law" provision while connecting these dicussions to
human right violations. Part II of this Article dicusses
different possiblities to deny BITs' protecions and conclude,
using the "clean hands" doctrine, to the inadmissibility of
claims by investors breaching international human rights law.
It i1s natural law and justice as well as legal principle laid
down by the Hon'ble Supreme Court that a person who is
approaching any Court or Forum he must have to come with

clean hand and no one can be allowed to play with the Court
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proceedings in any manner and the fraud should not be
allowed to be played on the face of the Court or Tribunal or
in the entire justice delivery system. Therefore, in view of the
catena of Judgments of the Hon'ble Supreme Court as well as
Hon'ble High Court the relief as prayed for by the party is
required to be rejected in to-to and on the ground of not
approaching the Court with clean hands and suppressing the
truth.  The plaintiff no.2 (original the defendant no.2
transposed as plaintiff no.2) has not even submitted any
written statement or evidence on record. He has even not
examined himself and not choosen to come into witness box.
The independent witness Exh.355 has deposed as per the

report and record. There is no any contradiction about it.

(o) In case reported in 2010 (8) ScCC
383 Meghmala and others Vs. G.Narasimha
Reddy and others the Hon'ble Supreme Court
has stated in para-36 that- :36.From the
above, it 1is evident that even in judicial
proceedings, once a Fraud is ©proved, all

advantages gained by playing Fraud can be taken
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away. In such an eventuality the questions of
non-executing of the statutory remedies or
statutory bars 1like doctrine of res judicata
are not attracted. Every court has an inherent
power to recall its own order obtained by fraud
as the order so obtained is nonest. ? (1ii)2012
(1) SCC 476 (Union of 1India and others Vs.
Ramesh Gandhi):5.This Court on more than on
occasion held that fraud vitiates everything
including judicial acts." "In S.P.Chengalvaraya
Naidu v.Jagannath reported in (1994) 1 scC 1,
this Court observed as follows: 'Fraud avoids
all judicial acts, ecclesiastical or temporal'
observed Chief Justice Edward Coke of England
about three centuries ago. It 1is the settled
proposition of law that a Judgment or decree
obtained by playing fraud on the court is a
nullity and non est in the eye of the law. Such
a judgment/decree--by the first court or by the
highest court--has to be treated as a nullity
by every court, whether superior or inferior.
It can be challenged in any court even 1in
collateral proceedings."

Again in A.V.Papayya Sastry v. Govt. of A.P.
reported in (2007) 4 SCC 221 : AIR 2007 SC 1546

this Court reviewed the law on this position
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and reiterated the principle. In paras 38 and
39 it was held as follows: (SCC pp. 236-37) 39.
The above principle, however, 1is subject to
exception of fraud. Once it is established that
the order was obtained by a successful party by
practising or playing fraud, it 1is vitiated.
Such order cannot be held legal, valid or in
consonance with law. It is non-existent and non
est and cannot be allowed to stand. This is the
fundamental principle of 1law and needs no
further elaboration. Therefore, it has been
said that a judgment, decree or order obtained
by Fraud has to be treated as a nullity,
whether by the court of first instance or by
the final court. And it has to be treated as
non est by every court, superior or inferior.?
(111)1994 (1) SCC 1 (S.P.Changalvaraya Naidu
(dead) by legal heirs Vs. Jagannath (dead) by
legal heirs and others): The facts of the
present case leave no manner of doubt that
Jagannath obtained the preliminary

decree by playing fraud on the court. A Fraud
is an act of deliberate deception with the
design of securing something by taking unfair
advantage of another. It 1is a deception in

order to gain by another's 1loss. It 1is a
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cheating intended Chunilal Sowcar. He purchased
the property in the court auction on behalf of
Chunilal Sowcar. He had, on his own volition,
executed the registered release deed (Ex.B1l5)
in favour of Chunilal Sowcar regarding the
property in dispute. He knew that the
appellants had paid the total decretal amount
to his master Chunilal Sowcar. Without
disclosing all these facts, he filed the suit
for the partition of the property on the ground
that he had purchased the property on his own
behalf and not on behalf of Chunilal Sowcar.
Non-production and even non-mentioning of the
release deed at the trial is tantamount to
playing fraud on the court. We do not agree
with the observations on the High Court that
the appellants-defendants could have easily
produced the certified registered copy of
Ex.B15 and non-suited the plaintiff. A
litigant, who approaches the Court, is bound to
produce all the documents executed by him which
are relevant to the litigation. If he withholds
a vital document in order to gain advantage on
the other side then he would be guilty of
playing fraud on the court aswell as on the

opposite party.
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(¢) In case reported in 2003 (8) scC 319
(Ram Chandra Singh Vs. Savitri Devi and others)

A. Civil Procedure Code, 1908 Ss.151, 47 and
Or.26 Rr.13 & 14(2), Or.20 R.1892) and Ord.6
R.4 partition suit Application filed by an
affected third party challenging the
preliminary decree on the ground of having been
obtained by practising fraud Maintainability
Inherent power of court to grant relief
Creditor filing suit to recover the amount due
and also for a preliminary decree in respect of
mortgaged property Mortgagor's sisters in the
same suit claiming shares in the suit property
on the basis of a preliminary decree passed in
a partition suit Court passing a preliminary
decree of sale of the remaining part of the
property i.e. The mortgagor's share only and
later a final decree for sale of the mortgaged
property On creditor's execution application,
part of mortgaged property put to auction-sale
and ultimately executing court confirming the
auction-sale in favour of appellant auction
-purchaser who in turn depositing the bid

amount Moreover, executing court dismissing



Judgment .27/49.. Special Civil Suit No.32 of 1980

objections filed under S.47 C.P.C by morgagor's
brother and thereafter under court's order the
appellant auction-purchaser taking possession
of the auctioned land-However, at the instance
of the mortgagor and  his sisters, the
revisional court setting aside the auction sale
At this stage the appellant auction-purchaser
filing an application under Or.26 Rr.13 and
14(2) in the then pending partition suit for
setting aside the preliminary decree on the
ground that it was collusive and fraudulent.
In that application, he stating the particulars
of the alleged Fraud such and application,
held, maintainable further held, the court has
inherent jurisdiction to grant relief on such
an application and principles of res judicata
would not apply if the decree is found to have

been obtained by fraud.

(¢) In case reported in 2001 (1) CTC 649
(Rajamani and another Vs. Somasundaram and 3
others) ™3.Merely going by the ipsi dixit oral
version of D.W.1 and without any other
supporting material, it is quite unsafe to hold
that the suit schedule property was joint

family property. When on the face of it, it was
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shown that Ex.Bl was brought into existence at
the instance of the appellants herein with a
view to stultify the «claim of the first
respondent, the Courts below rightly declined
to rely upon the same to reach the conclusion
about the nature of the property as a joint
family property as claimed by the appellants.
The very fact that the said suit came to be
filed at the time when Ex Al came into being

and Ex.A6 came to be issued at the instance of
the first respondent was sufficient to
demonstrate that the whole purpose and intent
of the appellants was to set at naught any
legal proceedings that may be launched by the
first respondent herein for the enforcement of
his right under Ex.Al. It became more evident
when the first defendant remained ex parte and
thereby allowed the Court to pass a preliminary
decree and also the subsequent conduct of the
appellants as well as the first defendant in
remaining silent without taking any further
course of action by taking final decree
proceedings in 0.S.No.306 of 1986 strengthened
the position that the whole proceedings were

initiated for the purpose of creating a make a

belief affair to veto any relief that may be
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claimed in the proposed action of the first
respondent herein pursuant to the Issuance of
Ex.A6. The admission of D.W.1l to the effect
that on the date when he gave evidence in Court
he continued to live in a joint family would
show that there was absolutely no cause of
action for the appellants herein to move the

suit in 0.S.No.306 of 86 except for the purpose
of creating a pseudo legal impediment for the
first respondent to pursue his remedy by way of
the present suit. It is also significant to
note that neither the ppellants nor the first
defendant were prepared to come out openly even
after obtaining the decree under Ex-Bl to
disclose about the details of it in their
written statement, apparently with a view to
keep the first respondent in dark and thereby
prevent him from taking any steps to
demonstrate before the Court about the futile
exercise of the appellants in their attempt to
thwart the claim that the suit schedule
property was a Jjoint family property, nothing
prevented them from joining the first
respondent in the said suit and staked their
claims by asking for a joint trial of both the

suits.
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(10) In case reported in 1998 (1) CTC
66 Ranipet Municipality Rep. By its Corner and
Special Officer, Ranipet Vs. M.Shamsheerkhan
it is stated that- 1.In Sreedharan Vs.
Seethala, 1988 (2) KLT 732 the Kerala High
Court has an occasion to consider what is meant
by abuse of the process of the Court and it was
held as follows:

The power of the court to make such order as
are necessary to prevent abuse of the process
of court is inherent in every court. The term
abuse of the process of the court? has not been
defined. What then this terms means? Its
meaning therefore has to be gathered from other
sources. A malicious abuse of 1legal process
occurs where the party employees it for some
unlawful object, not the purpose which it is
intended by the law to effect in other words a
perversion of it. Yet another shade of meaning
is this: Abuse of process is the malicious and
improper use of some regular legal proceeding
to obtain some advantage over an opponent. ?
This is a term generally used to proceeding
which is wanting in bonafide and is frivolous,

vexatious or oppressive. An abuse of the



Judgment ..31/49.. Special Civil Suit No.32 of 1980

process of court can be committed by the court
or by a party. It is therefore clear that where
a court employed a procedure in doing something
which it never intended to do, but resulted in
miscarriage of justice, there is what is called
an abuse of the process of the court. If a
subordinate Court commits an abuse of the
process of the court, a superior court has the
power, nay the duty to prevent the said abuse
becoming perpetual by interfering with the
proceeding. What then is an abuse of the
process of the court committed by a party to
the proceedings. Instituting vexatious,
obstructive or dilatory action in court of law
is one instance; where a party should be held
to be guilty of an abuse of the multiplicity of
proceedings for one's own aggrendisement is yet
another instance where a party could be said to
have committed an abuse of the process of the

court.

(%%) In case of Meghmala and others Vs.
G.Narasimha Reddy and others Reported in 2010
(8) SCC 383 it is stated that :
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20. It is settled proposition of law that where an applicant
gets an order/office by making misrepresentation or
playing fraud upon the competent Authority, such order
cannot be sustained in the eyes of law. "Fraud avoids all
Jjudicial acts ecclesiastical or temporal." (Vide S.P.
Chengalvaraya Naidu (dead) by L.Rs. Vs. Jagannath
(dead) by L.Rs. & Ors. AIR 1994 SC 853). In Lazarus Estate
Ltd. Vs. Besalay 1956 All. E.R. 349), the Court observed
without equivocation that "no judgment of a Court, no
order of a Minister can be allowed to stand if it has been
obtained by fraud, for fraud unravels everything." 21. In
Andhra Pradesh State Financial Corporation Vs. M/s. GAR
Re-Rolling Mills & Anr. AIR 1994 SC 2151, and State of
Maharashtra & Ors. Vs. Prabhu (1994) 2 SCC 481. this
Court observed that a writ Court, while exercising its
equitable jurisdiction, should not act as to prevent
perpetration of a

legal fraud as the courts are obliged to do justice by
promotion of good faith. "Equity is, also, known to prevent
the law from the crafty evasions and sub-letties invented
to evade law." 22. In Smt. Shrisht Dhawan Vs. M/s. Shaw
Brothers. AIR 1992 SC 1555, it has been held as under:-
“Fraud and collusion vitiate even the most solemn
proceedings in any civilised system of jurisprudence. It is
a concept descriptive of human conduct.” 23. In United
India Insurance Co. Ltd. Vs. Rajendra Singh & Ors. AIR
2000 SC 1165, this Court observed that "Fraud and justice
never dwell together" (fraus et jus nunquam cohabitant)
and it is a pristine maxim which has never lost its temper
over all these centuries. 24. The ratio laid down by this
Court in various cases is that dishonesty should not be
permitted to bear the fruit and benefit to the persons who

played fraud or made misrepresentation and in such
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circumstances the Court should not perpetuate the fraud.
(See District Collector & Chairman, Vizianagaram Social
Welfare Residential School Society, Vizianagaram & Anr.
Vs. M. Tripura Sundari Devi (1990) 3 SCC 655, Union of
India & Ors. Vs. M. Bhaskaran (1995) Suppl. 4 SCC 100,
Vice Chairman, Kendriya Vidyalaya Sangathan & Anr. Vs.
Girdharilal Yadav (2004) 6 SCC 325; State of Maharashtra
V. Ravi Prakash Babulalsing Parmar (2007) 1 SCC 80;
Himadri Chemicals Industries Ltd. Vs. Coal Tar Refining
Company AIR 2007 SC 2798, and Mohammed Ibrahim &
Ors. Vs. State of Bihar & Anr. (2009) 8 SCC 751).

25. Fraud is an intrinsic, collateral act, and fraud of an
egregious nature would vitiate the most solemn
proceedings of courts of justice. Fraud is an act of
deliberate deception with a design to secure something,
which is otherwise not due. The expression "fraud"
involves two elements, deceit and injury to the person
deceived. It is a cheating intended to get an advantage.
(Vide Dr. Vimla Vs. Delhi Administration AIR 1963 SC
1572; Indian Bank Vs. Satyam Fibres (India) Pvt. Ltd.
(1996) 5 SCC 550, State of Andhra Pradesh Vs. T
Suryachandra Rao AIR 2005 SC 3110; K.D. Sharma V5.
Steel Authority of India Ltd. & Ors. (2008) 12 SCC 481;
and Regional Manager, Central Bank of India Vs.
Madhulika Guruprasad Dahir & Ors. (2008) 13 SCC 170).
26. An act of fraud on court is always viewed seriously. A
collusion or conspiracy with a view to deprive the rights of
the others in relation to a property would render the
transaction void ab initio.

Fraud and deception are synonymous. Although in a given
case a deception may not amount to fraud, fraud is
anathema to all equitable principles and any affair tainted
with fraud cannot be perpetuated or saved by the
application of any equitable doctrine including res
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Jjudicata. Fraud is proved when it is shown that a false
representation has been made (i) knowingly, or (ii)
without belief in its truth, or (iii) recklessly, careless
whether it be true or false. Suppression of a material
document would also amount to a fraud on the court."

(aR) A report submitted by the Court
Commissioner city survey superintendent,
Navsari appointed in pursuance to preliminary
decree passed on 15/12/1984 for distributing
the share of the suit property which are under
challenged for partition. The report Exh.329
dated 09/07/2019 was  produced, and the
plaintiff & defendant have strongly objected by
giving application in writing on 08/08/2019 by
plaintiff at Exh.332 and by the defendant No.
1/2 to 1/8 at Exh.338 on 03.09.2019.
Further objection raised by the plaintiff no.
1/1 in writing vide Exh.332. In view of the
objection raised by the plaintiff & defendant
this Court has examined by taking deposition of
Court Commissioner, City Survey Superintendent
Shri. Anantbhai Dahyabhai Patel vide Exh.355 on
04/02/2020 the deposition of Court Commissioner
was cross-examined by the defendant no.l/1 and

also by the defendant no. 1/2 to 1/8. And the
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plaintiff had decided not to cross-examine the

court commissioner.

By examination of deposition court
commissioner who has been appointed on
application given by the plaintiff prove that
the property mentioned in para-2 (A) of the
suit is a Government property and the same 1is
acquired under the Land Acquisition Act, for
the purpose of government hospital for the
usage of public at large. The land acquisition
order intently not brought on record by the
plaintiff or +the defendant for the day of
filing of the suit which clearly appeals that
the plaintiff has not come with clean hands
before +the Court of Jjustice. And it also
appears from the report that the plaintiff and
the defendant played fraud with the Court
suppressing the material fact and obtained
preliminary decree which cannot be allowed in
the eyes of law, and the said prelimiary decree
is 1illegally obtained by the plaintiff and
defendant, therefore, the effect of the
preliminary decree 1is 1in nullity. The view
taken by the Hon'ble Supreme Court of India in

case of Meghmala and others Vs. G.Narasimha
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Reddy and others Reported in 2010 (8) SCC 383
are required to be considered. The plaintiff
has not come with clean hands in the doctrine
of "Clean Hands".

The "Clean Hands" Doctrine has been defined as
"an important principle of international law
that has to be taken 1into account whenever
there is evidence that an applicant not acted
in good faith and that it has come to court
with unclean hands." The learned advocate for
the defendant no.l1/1 & the defendant no.1/2 to
1/8 have also relied upon the
Judgment/Authorities in case of Bimal Kumar &
Ors. Vs. State of U.P. (through Secy, Deptt),
in which it is stated that- "it is also clear
as indicated in Kinch Vs. Walcott [1929 APPEAL
CASES 482] that it would be in the power of a
party to a decree vitiated by fraud to apply
directly the Court which pronounced it to
vacate it. According to Kerr, in order to
sustain an action to impeach a judgment, actual
fraud must be shown; mere constructive fraud is
not, at all events after long delay, sufficient
but such a judgment will not be set aside upon
mere proof that the judgment was obtained by

perjury."
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Para-23. In Corpus Juris Secundum,
Volume 49, paragraph 265, it 1is
acknowledged that, "Courts of record
or of general jurisdiction have
inherent power to vacate or set aside
their own judgments".

In para-269, it 1is further
stated that- "Fraud or collusion 1in
obtaining judgment 1is a sufficient
ground for opening or vacating 1it,
even after the term at which it was
rendered, provided the fraud was
extrinsic and collateral to the matter
tried and not a matter actually or
potentially in issue the action."

It 1is also stated:- "Fraud practiced
on the court 1is always ground for
vacating the judgment, as where the
Court 1is deceived or misled as to
material circumstances, or 1its process
is abused, resulting in the rendition
of a judgment which would not have
been given if the whole conduct of the

case had been fair."
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para-24. In American Jurisprudence,
2nd Edition, Volume 46, para 825, it
is stated:- "Indeed, the connection of
fraud with a judgment constitutes one
of the chief causes for inference by a
Court of equity with the operation of
a judgment. The power of courts of
equity 1in granting such relief 1is
inherent, and frequent applications
for equitable relief against judgments
on this ground were made 1in equity
before the practice of awarding new
trials was introduced into the Courts
of common law. Where fraud is
involved, it has been held, 1in some
cases, that a remedy at law by appeal,
error, or certiorari does not preclude
relief 1in equity from the judgment.
Nor, it has been said, 1is there any
reason why a judgment obtained by
fraud cannot be the subject of a
direct attach by an action 1in equity
even though the judgment has been

satisfied."
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para-25 as under:- "further in Union
of India Vs. Ramesh Gandhi 2012(1) ScC
476 (Supra), it was held that:- "this
Court on more than one occasion held
that fraud vitiates everything
including judicial acts. In case of
Chengalvaraya Naidu (dead) By Lrs. Vs.
Jagannath (dead) by legal heirs & Ors.
(1994) 1 Scc 1, this Court observed as
follows: - fraud avoids all judicial
acts, ecclesiastical or temporal"
observed Chief Justice Edward Colde of
England about three time ago. It 1is
settled proposition of law that a
judgment or decree obtained by playing
fraud on the Court is a nullity and
nonest 1in the eyes of law. Such a
judgment/decree by the first court of
by the highest court- has to be
treated as a nullity by every Court,
whether superior or inferior. It can
be challenged 1in any Court even 1in

collateral proceedings."

para-26. Again in A.V. Papayya & Ors.

Vs. Government of A.P. & Ors. AIR 2007
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SC 1546, this court reviewed the law
on this position and reiterated the
principle. In para 38 & 39 it was held
as follows:- The matter can be looked
at from a different angle as well.
Suppose, a case 1s decided by a
competent Court of law after hearing
the parties and an order 1is passed 1in
favour of the applicant/plaintiff
which 1is wupheld by all the courts
including the final Court. Let us also
think of a case where this Court does
not dismiss Special Leave Petition but
after granting leave decides the
appeal finally by recording reasons.
Such order can truly be said to be a
judgment to which Article 141 of the
Constitution applies. Likewise, the
doctrine of merger also gets
attracted. All orders passed by the
courts/authorities below, therefore,
merge 1in the judgment of this Court
and after such judgment, it 1is not
open to any party to the judgment to
approach any Court of authority to

review, recall or reconsider  the
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order. The above principle, however,
is subject to exception of fraud. Once
it 1is established that the order was
obtained by a successful party by
practicing or playing fraud, it 1is
vitiated. Such order cannot be held
legal, wvalid or 1in consonance with
law. It 1is non-existed and nonest ad
cannot be allowed to stand. This 1is
the fundamental r principle of law and
needs no further elaboration.
Therefore, it has been said that a
judgment, decree or order obtained by
fraud has to be treated as nullity,
whether by the Court of first instance
or by the final Court. And it has to
be treated as nonest by every Court,

superior or inferior.

Para-27. If a judgment obtained by
playing fraud on the Court 1is a
nullity and is to be treated as nonest
by every Court, superior or inferior,
it would be strange logic to hear that
an equity into the question whether a

judgment was secured by playing fraud
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on the Court by not disclosing the
necessary facts relevant for the
adjudication of the controversy before
the Court is impermissible. From the
above judgments, it is clear that such
examination 1s permissible. Such a
principle 1is required to be applied
with greater emphasis in the realm of
public law jurisdiction as the
mischief resulting from such fraud has
larger dimension affecting the larger

public interest.

(13) In the case of A.V. Papayya Sastry & Ors.
Vs. Government of A.P. & Ors. on 7 March, 2007, it
is stated that- " it was further averred that
the High Court ordered inquiry by the Central
Bureau of Investigation (CBI) and Mr. Y. Anil
Kumar, IPS, Superintendent of Police, CBI,
Visakhapatnam submitted a detailed report in the
High Court when the Writ Appeals were placed for
hearing. Unfortunately, however, the attention of
the Court was never invited to the said report
which clearly revealed that there was total fraud
on the part of the land-owners in collusion with

Port Trust Officers as also Officers acting under
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the Ceiling Act. It was, therefore, submitted that
the orders passed by the Division Bench on April,
27,000 was required to be recalled by directing the
authorities wunder the Ceiling Act to conclude
proceedings. The High Court, after hearing the
learned counsel for the parties and considering the
records and proceedings material facts, several
orders were passed and actions were taken. In view
of the correct and true facts and reports which
clearly established that the authorities were
misled, that proceedings were initiated to revise
the order, dated May 25, 1981. The Court,
therefore, held that the order dated April 27, 2004
passed by the Division Bench was required to be
recalled and recall applications were allowed. The

High Court has dealt with the contention regarding
fraud said to have been committed by land-owners in
collusion with officers of the respondents. It 1is
stated as to how the High Court ordered CBI enquiry
on prima facie satisfaction that there was a fraud
and report was submitted by Mr. Y. Anil Kumar, IPS,
Superintendent of Police, CBI, Visakhapatnam. In
the said report, CBI had stated that possession was
never taken over by the Port Trust Authorities and
tenancy cases were pending. Even if there was

transfer of possession, it was in violation of the
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Andhra Pradesh Vacant Lands in Urban Areas
(Prohibition of Alienation) Act, 1972 which came
into force on June 5, 1972. (It may be recalled
that according to the land owners as well as Port
Trust Authorities, possession was taken over by the
Port Trust by private negotiations on August 29,
1972). CBI, therefore, observed that transfer of
possession in favour of ©Port Trust did not
constitute legal transfer under 1972 Act. CBI also
noted that proceedings under the Andhra Pradesh
Tenancy Act were pending. Now, it is well settled
principle of law that if any judgment or order is
obtained by fraud, it cannot be said to be a
judgment or order in law. Before three centuries,
Chief Justice Edward Coke proclaimed; "Fraud avoids

all judicial acts, ecclesiastical or temporal."

It 1is thus, settled proposition of law
that a judgment, decree or order obtained
by playing fraud on the Court, Tribunal or
Authority is a nullity and non est in the
eye of law. Such a judgment, decree or
order by the first Court of by the final
Court has to be treated as nullity by
every Court, superior or inferior. It can

be challenged in any Court, at any time,
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in appeal, revision, writ or even 1in
collateral proceedings. In the leading
case of lazarus Estates Ltd. Vs. Beasley
(1956) 1 All ER 341:

"No judgment of a court, no order of a
Minister, can be allowed to stand, if it

has been obtained by fraud."

(%) In the case of MOMIN VALIBHAI
KAMALBHAI & 8 Vs. GUJARAT WAKF BOARD & 3 in
the Letters Patent Appeal No. 988 of 2013, High
Court of Gujarat, it is stated that- "mixed
question of fact and law and it is required to
be proved by leading necessary evidence. In
that view of the matter, submissions of learned
advocate Mr. A.J. Memon for the appellants are
worth accepting and same are accepted. The
order prior to the order quashed by this Court
dated 24.09.2004 has come into being. Now if
the respondent No.2 is aggrieved by that order,
may be on the ground of fraud, he has to take
recourse to the remedy available under the law
and get that order quashed by leading necessary
evidence after convincing the authority (in the
present case the Gujarat State Wakf Board) on

the point that the signatures contained in
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Annexure-B and Annexure-C are not affixed by
the same person. In that view of the matter,
this Court is of the opinion that appeal is
required to be allowed. The same is accordingly
allowed. The judgment and order of the learned
Single Judge is modified to the effect that,
'the direction that the matter is remanded to
the Gujarat State Wakf Board for its decision
afresh on merits and in accordance with law' is

quashed and set aside."

(1%) Thus, 1in view of the above facts,
evidence of the present case and the new facts
placed on record <clearly show that the
plaintiff has not come with clean and hence,
not entitled to the relief as prayed for. The
government property which has been acquired for
government hospital cannot be ©partitioned.
Under the circumstances, the Judgment & Decree

becomes nullity in the eyes of law.
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