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IN THE COURT OF THE SENIOR CIVIL JUDGE AND
J.M.F.C. AT.N.R.PURA

Present : Sri. Raghunatha Gowda K.T., B.Com., L.L.B,
Senior Civil Judge & J.M.F.C., At.N.R.Pura

Dated this the 1% day of July, 2026
O.S. No.36/2023

Plaintiff/s: Sri. D. Umesha,
S/o. Dasegowda,
Aged about 52 years,
R/o. Kunnavalli Village,
Kudumallige Post,
Thirthahalli Taluk.

(By: Sri. G.M.V., Advocate)
V/s

Defendant/s: Sri. M.P. Vargis,
S/o. M.P. Poulus,
Aged about 58 years,
R/o. Gubbiga Village,
N.R.Pura Taluk.

(Represented by Sri. H.A.S., Advocate)

1. Date of institution of the suit: 27.10.2023

2. Nature of the suit: Specific performance
of contract and
alternative relief of refund
of earnest amount
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3. Date recording of evidence: 02.04.2024
4. Date of pronouncement of judgment: 01.07.2026

5. Duration : Year/s Month/s Day/s
02 08 04

Digitally si d by
RAGHUNATHA  REAAURIHA Bbwoa 1

Date: 2026.07.01 18:36:18
GOWDAKT D

(Raghunatha Gowda K.T.)
Senior Civil Judge and J.M.F.C.,
N.R.Pura.

JUDGMENT

Plaintiff filed this suit against defendant for a relief
of specific performance of contract, directing the
defendant to execute the registered sale deed in his
favour by receiving the balance sale consideration
amount of Rs.40,00,000/- and if the Hon’ble Court
comes to conclusion that plaintiff is not entitle for relief
of specific performance of contract alternatively
directing the defendant to return the advance sale
consideration amount of Rs.20,00,000/- with interest at
the rate 18% per annum from date of execution of the

agreement till its realization.
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SCHEDULE

1) 1 acres 14 guntas of dry land in which the
Areca, Coffee and Pepper grown situated in Sy.
No.137/2 of Gubbiga Village, Balehonnur Hobli,
N.R.Pura Taluk bounded on:

East : Logu Hiduvali Sy. No.1,
West : Logu Hiduvali Sy. No.3,
North : Logu Hiduvali Sy. No.2,
South : Logu Hiduvali Sy. No.2.
2). 1 acres 20 guntas of Government land is

annexed to the above said property of Gubbiga Village,
Balehonnur Hobli, N.R.Pura Taluk

2. The brief facts of the plaintiff case is as

under:

a). It is the case of the plaintiff that defendant is
owner of the suit schedule properties and in order to
urgent needs of the family, the defendant has intended

to sell the suit schedule properties, after negotiation the
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plaintiff agreed to purchase the suit schedule properties

for total sale consideration amount of Rs.60,00,000/-.

b). Further he contended that in terms agreement
the plaintiff has transferred a sum of Rs.50,000/- from
the S.B. Account No0.84320100005160 of Bank of
Baroda, Bijjolli Branch in favour of defendant account
No0.4259 dated 01.06.2022, he has transferred a sum of
Rs.50,000/- from his sister account from Karnataka
Bank Account No.7492500100374501 to the defendant
account on 02.06.2022, further he has paid a sum of
Rs.3,00,000/- through his sister account under the
Karnataka Bank cheque No0.471407 dated 27.06.2022
and he has paid Rs.3,00,000/- on 15.07.2022 through
cheque No.000017 Bank of Baroda. Further he has paid
Rs.5,00,000/- on 25.07.2022 and he has paid
Rs.8,00,000/- in cash in total plaintiff has paid
Rs.20,00,000/- and defendant accepted the payment of
the said amount. Further on 25.06.2022 defendant
executed an agreement of sale in his favour and agreed

to receive the balance sale consideration amount
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Rs.40,00,000/- at the time of registration and the time

was fixed for period of 4 months.

c). Further plaintiff contended that as per
agreement the defendant has not clear loan as agreed in
the agreement, inspite of repeated demand the
defendant has not furnished N.O.C. to the plaintiff.
Further he contended that the election was declared
and by understanding of both parties extended the time
till completion of election process. Further he contended
that after completion of election process he has repeated
request the defendant to execute the sale deed, but
defendant has postpone the same for one or other
pretext reason, in the meantime there was a exchange of
legal notice between them and in the reply notice he has
clearly stated that he is ready and willingness to
purchase the property. Further he contended that he is
ready with cash to purchase the property by sold his
property and also obtain the loan from friends and
relatives, but defendant did not come forward to execute
the sale deed in his favour. Hence plaintiff constrain to

file this suit for aforesaid relief.
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3. In response to the summons, defendant
appeared through his counsel and filed the written

statement.

4. The contents of written statement of

defendant is as under:

a) In the written statement defendant admitted
that he is owner of the suit schedule properties and the
acquisition of the property. Further he admitted that in
order to urgent need of money for the clearance of bank
loan and clearance of society loans, he offer to sell the
suit property and he admitted the value of the sale
consideration amount of Rs.60,00,000/-. Further he
admitted receiving of advance sale consideration
amount of Rs.20,00,000/- from the plaintiff. Further he
denied the other remaining contents of plaint

averments.

b) Further he specifically contended that as per
terms and conditions of the sale agreement, he is ever
ready to register the schedule property in favour of

plaintiff, but plaintiff was failed to pay the remaining
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balance sale consideration amount of Rs.40,00,000/-
within stipulated time. Further he contended that as per
terms and condition of agreement of sale he has
forfeited the advance sale consideration amount of
Rs.20,00,000/- and he got issued a legal notice to the
plaintiff on 29.12.2022 for cancellation of the agreement
of sale dated 25.06.2022.

c). Further he contended that plaintiff has got no
manner of right over the suit schedule property and also
advance sale consideration amount. Further he
contended that as on date of 24.01.2023 he has got
every relevant document i.e., N.O.C. for registration of
schedule property in favour of plaintiff and he called the
plaintiff to get the register of the property, but the
plaintiff himself dodged the payment of remaining sale
consideration amount and he assured that he will
arrange the suitable party and he will directly sell the
suit schedule property to the third party. Further he
contended that plaintiff is doing real estate business
and he has intended to sold the suit schedule properties

for highest sale price.
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d). Further defendant contended that on
27.03.2023 he issued a legal notice intimating the
plaintiff that plaintiff has failure to perform his part of
contract as per agreement of sale dated 25.06.2022 and
he has cancel the agreement. Further he contended that
on bonafide belief that plaintiff will pay the said
remaining sale consideration amount of Rs.40,00,000/-
within stipulated period, he has entered into the sale
agreement with the other party to purchase the suitable
property out of the sale consideration amount and he
has paid an amount of Rs.5,00,000/- as advance sale
consideration amount. Further he contended that
plaintiff has failure to perform his part of contract.

Hence he prays to dismiss the suit of plaintiff.

e). Further the plaintiff amend the plaint to seeking
alternative relief of return of advance sale consideration
amount with interest, defendant filed additional written
statement contended that the alternative relief sought
by the plaintiff for refund of advance money is ex-facie
barred by law of limitation the alleged transaction took

place on 25.06.2022 and the right to file suit for refund
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expired 3 years from that date. The plaintiff cannot use
the relation back to doctrine to review a dead claim.
Further he contended that the alternative prayer sought
by the plaintiff is belated stage and it will fundamentally
changed the nature of the suit and cause of action.

Hence he prays to dismiss the suit of the plaintiff.

S. After completion of pleadings I have framed the

following:

ISSUES

1. Whether plaintiff proves that on
25.06.2022 the defendant  had
executed the agreement of sale
pertaining to suit schedule property for
total sale consideration amount of
Rupees 60 lakhs and he has received
advance sale consideration amount of
Rupees 20 lakhs from various dates?

2. Whether plaintiff further proves that he
is readiness and willingness to perform
part of his contract?

3. Whether plaintiff is entitled for relief
sought in the plaint?
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4. What order or decree?

ADDL. ISSUES

1. Whether plaintiff proves that he is
entitled for alternative relief of return of
advance amount of Rs.20,00,000/-
with interest at the rate of 18% p.a.?

6. In order to prove the case, plaintiff examined
himself as PW1 and One witness examined as PW2 and
12 documents were marked as Ex. P1 to Ex. P12. Per
contra, defendant examined himself as DW1 and 8
documents were marked as Ex. D1 to D8 and close his

side.

7. Heard the arguments on both side, both

counsels are filed memo with decisions.

8. On careful perusal of the records my findings to

above said issues as under;

Issue No.1 & 2 : In the affirmative.
Issue No.3 : Partly affirmative.

Addl. Issue No.1: In the partly affirmative.
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Issue No.4 : As per the final order
for the following:

REASONS

9. Issue No.1l: At the inception of this judgment,
the case of the plaintiff and defence of defendant have
already stated. Hence without repetition of the same
this court proceed to appreciation of material evidence

of record.

10. The main contention of the plaintiff that
defendant is intended to sell the suit property, the
plaintiff agreed to purchase the suit property for total
sale consideration amount of Rs.60,00,000/- and on
different dates he has paid an amount of
Rs.20,00,000/- to the defendant as advance sale
consideration amount and he is ready and willingness
to perform his part of contract. In order to prove the
said issue, plaintiff examined himself as PW1, he has
reiterated the contents of plaint avernments in his
examination in chief and 12 documents were marked as

Ex. P1 to P12. Ex. P1 is the copy of the agreement of
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sale dated 25.06.2022, Ex. P2 is the record of rights
pertaining to item No.1 of the suit schedule property
standing in the name of defendant. Ex.P3 is the certified
copy of the mutation register in M.R. N0.9/1998-99,
Ex.P4 is the office copy of the legal notice dated
09.01.2023, Ex.P5 is the postal acknowledgment, Ex.P6
is the copy of the legal notice dated 27.03.2023 issued
by the defendant counsel to the plaintiff. Ex.P7 is the
reply notice dated 05.03.2023, Ex.P8 is the postal
receipt, Ex.P9 is the copy of the sale deed dated
29.08.2022, Ex.P10 to P12 are the record of rights in
Sy. No.189/1, 149/3 and 189/3 situated at Gubbiga
Village in the name of defendant. In order to prove the
execution of Ex.P1, plaintiff examine one of the attesting
witness as PW2. The learned counsel for defendant

cross-examine the said witnesses.

11. The main defence of the defendant that as
per terms and conditions of agreement of sale the
plaintiff did not perform his contract within stipulated
time, so that reason he issued legal notice and forfeited

the advance sale consideration amount of
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Rs.20,00,000/-by cancellation of the agreement of sale
and he is not liable to execution of the sale deed in
favour of plaintiff and the alternative relief sought by the
plaintiff for refund of advance sale consideration
amount is barred by law of limitation. In order to prove
the defence, defendant examined himself as DW1, he
has reiterate the contents of written statement in his
examination in chief and 8 documents were marked as
Ex.D1 to D8. Ex.D1 is the online copy of the sale deed
dated 28.06.2022, Ex.D2 is the office copy of the legal
notice dated 29.12.2022, Ex.D3 is the Online copy of
the sale deed dated 01.12.2022, Ex.D4 is the office copy
of the legal notice dated 27.03.2023, Ex.D5 is the postal
acknowledgment,Ex.D6 is the encumbrance certificate,
Ex.D7 is the record of rights pertaining to land bearing
Sy.No.137/2 and Ex.D8 is the record of rights
pertaining to land bearing Sy.No.2. The learned counsel

for plaintiff cross-examine the said witness.

12. On careful perusal of the record, in the written
statement at para No.2 in page No.2 and para No.3

defendant has categorically admitted the ownership of
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the property as well as the agreement of sale dated
25.06.2022 and he received advance sale consideration
amount of Rs.20,00,000/- from the plaintiff on various
dates and the total sale consideration amount is fixed at
Rs.60,00,000/-. Further with regard to issue No.l is
concern the defendant admitted the execution of Ex. P1
and receiving advance sale consideration amount in his
written statement. Hence there is no require for much
discussion on Ex.P1. Further as per Section 58 of
Indian Evidence Act clearly stated that Facts
admitted need not be proved - No fact need be proved
in any proceedings which the parties thereto or their
agents agree to admit at the hearing or which before the
hearing, they agreed to admit by any writing under their
hands or which by any rule or pleading in force at the
time they are deemed to have admitted by their
pleadings.

Provided that the Court may in its discretion
require the facts admitted to be proved otherwise than
by such admission. In the present case in the written

statement the defendant admitted the execution of the
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Ex. P1 and receiving of advance sale consideration
amount of Rs,20,00,000/- from the plaintiff and there is
no dispute the execution of Ex.P1 in favour of plaintiff.
Hence for the above said reason my findings to this

issue in the affirmative.

13. Issue No.2: The burden lies on the plaintiff to
prove that he is readiness and willingness to perform to
his part of contract. As per the contention of the plaintiff
that he is ready to perform his part of contract within
stipulated time, but defendant did not provide the
document i.e., N.O.C from competent authority for

registration of the sale deed.

14. Per contra the learned counsel for defendant
vehemently argued that as per terms and conditions of
the agreement of sale defendant has provide the
documents to the plaintiff, but plaintiff did not come
forward to get the sale deed in his favour by paying the
balance sale consideration amount so that reason he
issued a legal notice to the plaintiff to forfeited the

advance sale consideration amount given by the plaintiff
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and plaintiff has no right to seeking any remedy on the

basis of agreement of sale.

15. On careful perusal of records, as per Ex. P1
plaintiff and defendant are entered into agreement of
sale in respect of suit properties and the time fixed for
registration of the sale deed for a period of 4 months
from date of execution of the agreement of sale. Further
as per recital of Ex. P1 it is on obligation to defendant to
clearance of the loan and to provide all the necessary
documents to get the registration of the suit schedule
properties. At this juncture it will appropriate to the
recital / condition mentioned at Ex. P1 in condition

No.11 same was extracted as under; "11-REZR;&F 78,3

e CIRRYTE  Weg0F, ATFTT ToP QBT TLITORY  TOA,NY

f—

TOONEY,  FOWRCHL WY, ATIFO  WINYY  wER e D,

l)(}

2 F¢ TLIFONTTY SREFRITW FI0WT 00 W, WOSISNER, WNA

RBRST FLBNTT, 236 TOLFONTT  TROMNDe, 95wy 2 &3¢
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TOLAFODTWTY BRWAOTW  Wpd.NY  TAOMNDE,  ZRe0TIn0RATREY,

¢

TR T8 TONT WY, Wod THIWI, 23 TLIFOW0T

TTROD® 1 e s W, ToNTZ,T".

16. In the recital of Ex. P1 at condition No.14 same

—.

was extracted as under: "1 3¢ TEEFORS T, TIT DD,

0

BBrBNERD, DR TDBATR, WBND T0H TY, Secomod

2’(0

qq

BRATLY TPV NMOR 23 TF ITWRT® B8,3 FORT Wo

O

)2 R B L2,30, S0 FRT,)O0

(00

TR, 1 ¢ T Tow
=3

-0

30T WORT,D., B3 TOTS TWo,MT,T, T000ME THOZDo, 1 8¢

a
1

TOLIFCIND  TOOLI, IR TodBRTLDY TBFmTINTOT, T w02, &3

J0ST RTBR® D&, m We 2 Fe TN OIRTYT TBYy W SNED
QTR ND,,"

17. As per the recital of Ex. P1 it is an obligation to
both the parties to perform their duties that defendant
has by providing the document and plaintiff shall pay
the balance sale consideration amount. In this
background whether plaintiff has establish that
defendant did not provide the documents for

registration of sale deed within stipulated period and
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even though plaintiff is readiness and willingness to
perform his part of contract. Further the burden lies on
defendant has establish before the court that within the
stipulated period he was provide the documents to
plaintiff, but plaintiff has failure to perform his part of
contract and plaintiff was unable to pay the balance
sale consideration amount so that reason he issued a
notice for cancellation of agreement of sale by forfeited

the advance sale consideration amount.

18. Further the readiness and willingness to
perform the contract the meaning of readiness and
willingness explained under Section 16(c) of Specific
Relief Act 1963 explained by the Hon'ble Apex Court in
the decision reported in 2022(14) SCC 793 in between
P. Daivasigamani V/s. S. Sambadan. In the said
judgment the Hon'ble Apex Court held that readiness
would mean that capacity of the plaintiff to perform the
contract which would include financial position to pay
the purchased price and willingness refers to the
intention of plaintiff has a purchaser to perform his part

of contract including the conduct of plaintiff /
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purchaser and attending circumstances in the said
judgment at para No.21 and 22 the Hon'ble Apex Court
clearly held the capacity of the plaintiff to perform the
contract and the granting or refusing to grant the relief

of specific performance of a contract.

19. In this back drops whether plaintiff has
establish his readiness and willingness to perform his
part of contract. On perusal of Ex. P4 on 09.01.2023
plaintiff issued a legal notice through his counsel, on
perusal of the contents of the said notice, as per
agreement of sale dated 25.06.2022 defendant has
agreed to provide the documents to the plaintiff for
registration of the sale deed from the competent bank,
financial agency with regard to N.O.C. certificate
pertaining to suit property and also with regard to the
suit property granted by the Government to obtain the
N.O.C. from Revenue Authority for registration of the
sale deed, but defendant did not provide the said
documents for registration. So that reason plaintiff
issued a legal notice as per Ex. P4. Further as per Ex.

P6 on 27.03.2023 defendant given reply to the said
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notice and stated that his client also furnished N.O.C.
pertaining to suit schedule property and encumbrance
certificate on 24.01.2023 and even receipt of the said
notice the plaintiff did not come forward to pay the
balance sale consideration amount of Rs.40,00,000/-.
So that reason defendant has forfeited the advance sale
consideration amount of Rs.20,00,000/- and also to

cancel the agreement of sale dated 25.06.2022.

20. Further on perusal of the document produce
by the defendant as per Ex. D2 on 29.12.2022
defendant issued a legal notice to the plaintiff, the sum
and substance of the said notice that as per terms and
conditions of the sale agreement his client is ready to
perform his part of contract, but plaintiff failure to pay
the remaining balance sale consideration amount of
Rs.40,00,000/- within stipulated period, so that reason
he has forfeited the advance sale consideration amount.
As per the written statement and the evidence of DW1,
he has categorically deposed before the Court within
stipulated period he has provide the necessary

documents to the plaintiff for registration of the suit
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schedule properties in favour of plaintiff. On perusal of
the contents of Ex. P6 defendant himself as stated that
on 24.01.2023 he has provide the documents to the
plaintiff for registration of the sale deed, but as per
terms and conditions mentioned at Ex. P1 at condition
No.8 the time fixed for execution of the sale deed is 4
months from date of agreement but defendant did not
provide the said document to plaintiff within stipulated

time.

21. Further as per recital of Ex.P1 condition No.11
it is an obligation to the defendant to provide the
necessary documents for registration of the sale deed
within a 4 months. But as per Ex. P6 the reply notice
given by the defendant establish that within the
statutory period agreed by the defendant, he did not
provide the documents to the plaintiff and on
24.01.2023 defendant provide the documents, before
that as per Ex. D2 defendant issued a legal notice for
forfeited the advance sale consideration amount paid by
the plaintiff. Further defendant has not produce any

documents to show that within stipulated period
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defendant has provide the documents but plaintiff has

failure to perform his part of contract.

22. Further on careful perusal of the entire cross-
examination of PW1, he has categorically deposed before
the Court for execution and passing of advance sale
consideration amount. Further in para No.6, page No.8
PW1 admitted that before enter into agreement of sale
he has verify the R.T.C., mutation, E.C., grant certificate
and N.O.C., the witness voluntarily stated that
defendant agreed to produce N.O.C. from the bank.
Admittedly in Ex. P1 there is nowhere mentioned that to
obtain the N.O.C. from the Bank, but on perusal of the
condition mentioned at Ex. P1 condition No.11 it clearly
stated that for the purpose of the registration of the sale
deed it is an obligation to the defendant to provide the
necessary documents to the plaintiff for registration of

suit properties.

23. On careful perusal of the record as per Ex. P4
on 09.01.2023 plaintiff given reply notice to the

defendant counsel that defendant did not furnish the
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N.O.C. from Revenue Authority for registration of the
sale deed and till today he is readiness and willingness
to perform his part of contract by paying the balance
sale consideration amount of Rs.40,00,000/-. On
perusal of the cross-examination of PW1, he has
categorically deposed before the Court same was
extracted as under; “Qzocd 25.10.2022 Ted ARy, W¥ 40
OF T WZ,? L0TC A0 W0DY., STT OB I, TT, TN
SRETT [IBELY  TOTROT,TY w0ty YUE,030039,8. QT00T:
25.10.2022 00T 835 ok TREIW 5208, Ao, WY 40 ©F W I
99, ? WO ARg mm, 20080NY., COL,,, BTWT I3, N Sees®
TRONLY Tonp ORODND,.,, TH O J[TONDY  BN0d,3Y, WOt
QUZ,040022.8.” Admittedly, as on 25.10.2022 plaintiff was

not possessed the remaining balance sale consideration
amount of Rs.40,00,000/-, but he has categorically
stated that he has intended to obtain the loan from the

Mandi and also loan from in his daughter name.

24. On perusal of the record with regard to
readiness is concern the plaintiff issued a legal notice to

defendant as per Ex. P4, but before that as per Ex. D2
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on 29.12.2022 defendant issued a legal notice to the
plaintiff and unilaterally defendant forfeited the advance
sale consideration amount of Rs.20,00,000/-. Further
with repetition of the same on meticulous perusal of Ex.
D2 defendant has nowhere stated that he has furnish
the all the relevant and necessary documents pertaining
to suit property within a stipulated period. Further in
Ex. D2 defendant has stated that he agreed to furnish
the relevant documents, but defendant has not produce
any documents to show that before expiration of the
time fixed in the agreement l,e, Ex.P1 defendant has
furnish the documents to the plaintiff for registration of

the sale deed.

25. Further plaintiff examined the One witness as
PW2, he deposed before the court for execution of the
agreement of sale and passing of the sale consideration
amount. Due to defendant did not clear the loan and
election was declared so that reason the sale deed was
not obtained in favour of plaintiff. The learned counsel
for defendant cross-examine the said witness and

during the course of cross-examination he admitted that
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within 4 months the defendant clear the loan from the
bank. Admittedly as per Ex. D6 on 03.08.2022 the
defendant clear the loan from the bank and obtain the
clearance certificate. Further PW2 has categorically
stated that for the purpose of registration of the sale
deed in respect of suit properties the N.O.C. is required

from the Tahsildar.

26. On appreciation of the evidence of PW2, he has
categorically stated before the court for execution of
agreement of sale, passing of sale consideration amount
and in the month of May 2023 the Legislative Assembly
Election was declared by the Government so that reason
the plaintiff was not obtained the sale deed. There is no
dispute the execution and passing of advance sale
consideration, but the evidence of PW2 with regard to in

his presence the sale talk was held.

27. Further on careful perusal of the defence of the
defendant that within the stipulated period he has
handed over the documents in favour of plaintiff, but

plaintiff was unable to pay the balance sale
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consideration amount and plaintiff has failure to
perform his part of contract. With regard to whether
defendant has furnish the documents to the plaintiff
within a stipulated period as mentioned in the Ex.P1.
On careful perusal of cross-examination of DWI1, at
page No.10 para No.3 in middle portion same was

extracted as under; “ToT0 WD BWRHONTY, T[T [ITIT

[OWOE TTIH TF T=00T wdf.w.d, TEHIBROBTIDD., w0

L

FO0NL.,. ADF TOCTWIWTEY TWIECOT  TWo22T90ET FYEATIZ, 0 00
2032, 020T02,3. SPISS wWIR0 2023 T, QD% 20, 2,030,

TRTBRORTIT, . A9, T0TWTT BRTIN TRT wF°.W 2. DTS
AR, 000, WOt YUZ,02T029,8. om0 .3, w032, wat..d.
TO0SCRTo, WBEOT  W0AWOTT - FIR&ATRE,;  Wh, o
3830, 300T0NY.,.” As per the version of DW1 that he has
provide the documents for registration of the suit
property in favour of plaintiff through his counsel, but
in this regard the defendant has not produce the
documents. Further as per own admission of DW1 that

in the month of January 2023 he obtain the N.O.C. from
the Tahsildar, before obtaining the N.O.C. and
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defendant has issued a legal notice to the plaintiff as
per Ex. D2 to forfeited the advance sale consideration

amount.

28. Further during the course of cross-
examination of DW1, he admitted that on 09.01.2023
plaintiff issued a legal notice through his counsel for
request to handed over the documents for registration.
Admittedly as per Ex. P6/Ex.D4 defendant given reply
to the said notice, in the said notice the defendant
contended that “accordingly my client has also

furnished the N.O.C. pertaining to schedule property
and encumbrance certificate on 24.01.2023

itself’(underlined by me). The recital of reply notice

itself discloses that within a stipulated period the

defendant did not provide the documents to the plaintiff

for registration of the suit schedule property.

29. On perusal of Ex. P1 it is an agreement of sale
dated 25.06.2022 entered into between plaintiff and
defendant and it is a bilateral contract and the recital of

Ex. P1 it is an obligation to defendant to provide the
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documents within a period as agreed in Ex. PI1.
Simultaneously it is an obligation to the plaintiff after
furnishing the documents he has ready to repay the
balance sale consideration amount to defendant at the
time of registration of sale deed. But defendant has
failure to produce the documents to show that within a
stipulated period he was furnish the documents to the

plaintiff.

30. Further with regard to the obligation of the
defendant to provide the documents to the plaintiff is

concern during the course of cross-examination of DW1,
same was extracted as under; “Qzecs: 05.03.20237T
Spetdem T, TR0 T°.W. A, 00T, TOWRTOTEATOZ $LATIZ,T
Qo8 RO, Q=003 09.01.2023 T Jwctieam® i1 T30 OIRRT T2
0308,0 QeRTIYOD., wowd =D, QTwoss 27.03.2023 Toty I

TBEOT TOROT SRCLICET BLOEATI,, T ISR, AeRT FoWOT

0

D
(%L
&l
/QL
J
&
G
93
a
@)
&l
)
G
3
&
O
al
(e
g,
gclo
2L
%L
el
&
G
a
%L
©
¢
i

LTI,
WOTY VT, 01T022,8. QT003: 27.12.2022 T 0wy el Swectiex®
TOTT CIPRYT To0SORNTY,, Wl FHATIYO®,, wosd =0.” The

above portion of deposition of DW1, clearly establish
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that defendant without providing the documents to
plaintiff, defendant has issued a notice to plaintiff that
he had forfeited the advance sale consideration amount

is illegal and against the law.

31. Further during the course of argument
defendant counsel contended that plaintiff has not
possessed the remaining balance sale consideration
amount and he has failure to perform his part of
contract. Hence defendant has right to forfeit the
advance sale consideration amount. In support of his
argument he relied on the decision in Civil Appeal
No.3015/2013, dated 21.11.2024 in between R.
Kandasamy (since dead) and others V/s. T.R.K.
Saraswathy and another (Hon’ble Supreme Court). |
have gone through the above said judgment with regard
to proof of financial capacity to perform part of contract
and the buyer as having sufficient balance in his bank
account, in the absence of the same the buyer had no
capacity to perform his part of contract. I have gone
through the above said judgment the Hon’ble Apex

Court categorically held that there was no readiness and
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willingness on the buyers part to pay the balance sale
consideration and get the sale deed. On perusal of the
entire record the readiness and willingness on the part
of the plaintiff is a condition precedent to grant the relief
of specific performance, this circumstances is material
and relevant and it is require to be considered by the
Court while granting or refusing to grant specific
performance. Further plaintiff issued a legal notice to
defendant for his willingness to purchase the property
and with regard to readiness is concern plaintiff is ready

to obtain the loan from Mandi.

32. Further learned counsel for defendant relied on
the judgment in R.F.A.No.21/2011, dated 18.12.2024
in between Sri. Sayyed Ishaq V/s. Sri. D. Ramesh
Naik. [ have gone through the above said judgment in
the said case the defendant had agreed to obtain
conversion order of the land under Section 95 of
Karnataka Land Revenue Act, but plaintiff has failure to
perform his part of contract with regard to readiness
and willingness under Section 16(c) of Specific Relief

Act. In the said case plaintiff has failure to establish his
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readiness and willingness even in the absence of other
material. The ratio laid down in the said judgment is not
applicable to the present facts and circumstances of this
case because in the present case defendant has failure
to perform his obligation to furnish the relevant

documents within the stipulated time to plaintiff.

33. Further learned counsel for defendant relied
upon the decision reported in 2013(15) SCC 27 in
between I.S. Sikandar (dead) by LRs. And others V/s.
K. Subramani and others. I have gone through the
above said judgment, in that case also the defendant
No.1 to 4 get the necessary permission from the
U.L.C.A. and Income Tax Department after paying the
layout charges, but plaintiff within stipulated time he
did not get the sale deed. In the said judgment the
Hon’ble Apex Court refer the Section 16(c) of Specific
Relief Act.

34. On perusal of the record it is settled principle
of law that grant of relief of specific performance is a

discretionary and equitable relief, the first Court to
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consider that whether the existence of valid and
concluded contract, the plaintiff has ready and willing to
perform his part of contract. In the present case it is an
obligation to the defendant to provide the necessary
documents for registration of the sale deed, but
defendant has failure to prove that within the stipulated
period he has furnish the documents to plaintiff.
Further defendant has failure to perform of his part of
contract, when the defendant issued a legal notice for
forfeited the advance sale consideration amount then
plaintiff issued a legal notice to the defendant as per Ex.
P4 that if the defendant provide the documents for
registration he is ready to pay the balance sale

consideration amount to the defendant.

35. Further with regard to readiness and
willingness to perform the part of contract is concern
the Court should consider entire facts and
circumstances of the case that whether the defendant
has discharge his obligation and plaintiff has willfully
failure to perform his part of contract. On perusal of the

entire cross-examination of DW1, it clearly discloses
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that before issuance of notice i.e., as per Ex.D2
defendant has not produce any documents to show that
he has furnish/provide the relevant documents to
plaintiff for registration of sale deed. Further DW1
categorically stated that he provide the documents to
the plaintiffs through his counsel, with regard to the
same the defendant did not produce the documents.
Further as per materials and evidence of both the
parties the total sale consideration amount of
Rs.60,00,000/-, plaintiff on various dates he has paid
the advance sale consideration amount  of
Rs.20,00,000/- to the defendant, same was admitted
by defendant in his written statement as well as legal

notice.

36. Further the legal notice issued by the plaintiff
i.e., Ex. P4 discloses that plaintiff is readiness and
willingness to perform his part of contract. Further with
regard to remaining balance sale consideration amount
is concerned the plaintiff specifically stated in his cross-
examination that he is intended to obtain the loan from

the Mandi and also obtain the loan in the name of his
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daughter. Further when the bilateral contract entered
into between plaintiff and defendant, the defendant
cannot unilateral to cancellation or forfeited the advance
sale consideration amount. Further looking into
conduct of the parties and nature of the transaction, the
defendant without comply the condition enumerated in
Ex. P1 that defendant has not furnish the relevant
documents to plaintiff, he has forfeited the amount is
against the law. Hence plaintiff has proves that he is
readiness and willingness to perform his part of
contract. Hence for the above said reason my findings to

this issue in the affirmative.

37. Addl. Issue: Earlier plaintiff seeking main

relief of specific performance of contract for execution
of the sale deed in respect of suit properties in his
favour, subsequently plaintiff amended the plaint in
relief portion plaintiff seeking alternative relief of refund
of advance sale consideration amount of Rs.20,00,000/-

with interest at the rate of 18% p.a.
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38. On perusal of Ex. P1 plaintiff enter into sale
agreement in respect of 2 properties, as per Ex. P2 the
item No.1 of the suit schedule property standing in the
name of defendant, with respect to item No.2 of the suit
schedule property is government land and defendant
has not produce any document and item No.2 of the
suit schedule property is encroached land, the
defendant without having any title in respect of item
No.2 of the suit property he had entered into agreement
of sale with plaintiff. Further if the plaintiff to obtain
the decree for specific performance of contract the said
decree cannot be executable, because defendant has no
right, title over the item No.2 of the suit property and

said property belongs to government.

39. Further on perusal of the entire record
defendant has not produce any documents to show that
the item No.2 of the suit property was granted in his
favour. Further during the course of argument the
learned counsel for defendant argued that plaintiff is
not entitle for alternative relief/remedy for return of

advance amount with interest, because the relief
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claimed by the plaintiff is barred by law of limitation,
because the sale agreement entered between the parties
on 25.06.2022 and the time fixed for execution of the
sale deed is 4 months from date of agreement and for
relief of refund of earnest amount the period of
limitation is 3 years from date fixed for performance of
contract and plaintiff filed the amendment application
seeking alternative relief on 15.12.2025. Hence the relief

claimed by the plaintiff is barred by law of limitation.

40. On careful perusal of the record with regard to
the plaintiff is entitle for alternative relief is concern the
relief claimed by the plaintiff is barred under law or not.
On perusal of the recital of Ex. P1 at condition No.11 it
clearly mentioned that for the purpose of registration of
the property it is an obligation to the defendant to
furnish the documents to the plaintiff. Further this
Court has already given findings on issue No.2 that
defendant has failure to perform his part of obligation
and without providing the documents defendant issued
a legal notice as per Ex. D2 to forfeited the advance sale

consideration amount.
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41. Further the limitation for seeking refund of
earnest amount is concern when the defendant failure
to perform his part of contract and as per Ex. P4
plaintiff clearly stated that he is ready to perform his
part of contract if the defendant to provide the
necessary documents, then only the period of limitation
will starts. Further as per Ex. P4 on 09.01.2023 plaintiff
issued a legal notice to the defendant calling upon to
receiving the balance sale consideration amount to
furnish the necessary documents, then onwards the
period of limitation for refund of earnest amount is

comimences.

42. Further on perusal of the record as already
stated that when the defendant has not obtain clear title
in respect of item No.2 of the suit schedule property and
to obtain the decree for specific performance is not
executable decree. Further when the plaintiff specifically
pleaded for alternative relief sought under Section 22 of

Specific Relief Act to refund the earnest amount.
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43. The learned counsel for plaintiff argued that
when the decree for specific performance cannot be
executable the Court can grant alternative relief of
refund of earnest amount with interest. In support of
his argument he relied upon the decision reported in
2022(14) SCC 793 in between P.Daivasigamani V/s.
S. Sambandan. I have gone through the above said
judgment with regard to alternative prayer for refund of
earnest amount with interest. In the said judgment the
Hon’ble Apex Court held with regard to Article 54 of
Limitation Act to file suit for specific performance within
3 years from date of agreement. In the said judgment
the Hon’ble Apex Court held with regard to Section 20(2)
of Specific Relief Act that the Court should take into
consideration, while exercising discretion and the court
shall consider the circumstances of the case to grant

alternative relief.

44. Further learned counsel for defendant argued
that the relief claimed by the plaintiff is barred by law of
limitation. Hence plaintiff is not entitle alternative relief.

In support of his argument he relied upon the decision
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in Civil Appeal No.5822/2025 in between K.R.
Suresh V/s. R. Poornima and others. I have gone
through the above said judgment the Hon’ble Apex
Court elaborately held with regard to Section 74 of
Contract Act, Section 22(2) of Specific Relief Act, the
difference between earnest money and advance money
and forfeiture of earnest money and also refund of
earnest money. I have gone though the above said
judgment, in the said case the plaintiff had not sought
for alternative prayer for refund of the advance sale
consideration in the suit as mandated by Section 22 of
Specific Relief Act. So that reason the plaintiff is not
entitle alternative prayer for refund of the advance sale
consideration amount. I have gone through the above
said judgment the seller has right to forfeit the entire
earnest money as per recital of agreement of sale, but
with great respect to the above said judgment is not
applicable to the present facts and circumstance of this
case. Because plaintiff has sought alternative relief of
refund of earnest amount with interest as contemplated

under section 22(2) of Specific Relief Act.
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45. Further learned counsel for defendant
contended that the Modal Code of Conduct the
Karnataka State Legislative Assembly Election 2023, on
05.04.2023 the Code of Conduct is held, but the
plaintiff wrongly stated in his notice that due to Code of
Conduct the money transaction could not possible. So
that reason he issued a notice after completion of the
election process is ready to obtain the sale deed. On
perusal of the record as per Ex. P7 plaintiff issued a
notice to the defendant counsel that the Legislative
Assembly Election was declared. So that reason he was
unable to registered the documents by payment of

balance sale consideration amount.

46. Further during the course of cross examination
of PW-1 the learned counsel for defendant taken
contention that plaintiff doing real estate business and
he has not intended to purchase the suit properties.
Admittedly on perusal of Ex.D1 and Ex.D3 the plaintiff
put his signature as witness to the sale deed and
defendant has not produce any document to show that

plaintiff doing real estate business.
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47. On perusal of the cross-examination of DW1,
he has also admitted that 2 - 3 times the plaintiff
approached him postpone the registration of the sale
deed. Further as per notification / circular of the
Government to obtain the N.O.C. Certificate / Form
No.3 is required for registration of the sale deed. But on
perusal of the record the defendant could not provide
the documents to plaintiff within a stipulated period
and plaintiff seeking alternative relief of refund of
earnest amount is within the period of limitation as
stated in the earlier paragraph of this judgment. Hence
the plaintiff proves that is entitle alternative relief of

return of advance amount of Rs.20,00,000/-.

48. Further plaintiff sought interest at the rate of
18% p.a., admittedly on different dates the plaintiff paid
an amount of Rs.20,00,000/- to defendant and same
was mentioned in Ex.P1 Il,e, agreement of sale dated
25.06.2022. Further if a common man has deposit the
said amount in a nationalized bank certainly he get
nominal interest. Further defendant has not disputed

for receiving of advance sale consideration amount of
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Rs,20,00,000/- from plaintiff. When the decree for
specific performance cannot be executable decree this
Court can exercise the discretionary power to refund of
earnest amount of Rs.20,00,000/- to plaintiff with
interest at the rate of 8% p.a. from date of agreement to
till its realization to meets ends of justice to the both the
parties. Hence for the above said reason my findings to

this issue in the partly affirmative.

49. Issue No.3: While this Court given findings on
issue No.1 that on 25.06.2022 defendant executed the
agreement of sale pertaining to suit properties in favour
of plaintiff by receiving advance sale consideration
amount of Rs.20,00,000/- on various dates. Further
plaintiff proves that he is readiness and willingness to
perform his part of contract, but defendant is holding
defective title in respect of item No.2 of the suit schedule
property. Further when the execution of the sale deed is
impossible, under such circumstances this Court by
exercise of discretionary power to grant of refund of
earnest amount/advance sale consideration amount to

the plaintiff with interest at the rate of 8% p.a. from
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date of agreement of sale to till its realization. Hence for
the above said reason my findings to this issue in the

partly affirmative.

50. Issue No.4: In view of discussion made supra
on issue No.l to 3 and additional issue, I pass the

following:

ORDER

The suit of the plaintiff is hereby
partly decreed with cost.

The relief sought by the plaintiff for
specific performance of contract for

execution of sale deed is hereby rejected.

Further it is hereby directed the
defendant to refund the earnest amount of
Rs.20,00,000/- with interest at the rate
8% p.a to plaintiff from date of agreement
of sale to till its realization.

Further directed the defendant to

pay/liable the said amount with interest to
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plaintiff within a period of 2 months from
date of this judgment.

Office is hereby directed to draw

decree accordingly.

Dictated to Stenographer, transcribed by him, the transcript
corrected by me and then pronounced in the open Court on this
the 1°* day of July, 2026.) -
RAG HUN ATH A _gfé?{%%ﬁigfrll{eg g%WDA K
GOWDAKT Date: 2026.07.01 18:36:38

(Raghunatha Gowda K.T.)
Senior Civil Judge and J.M.F.C.,

N.R.Pura.
ANNEXURE

List of witnesses examined on behalf of plaintiff:
PW1 : Sri. Umesha.
PW2 : Sri. Raju K.P.
List of documents marked on behalf of plaintiff:
Ex.P1 : Copy of the agreement of sale.
Ex.P2 : Record of rights.
Ex.P3 : Certified copy of the mutation register.
Ex.P4 : Office copy of the legal notice.
Ex.P5 : Postal acknowledgment.
Ex.P6 : Copy of the legal notice.
Ex.P7 : Reply notice.
Ex.P8 : Postal receipt.
Ex.P9 : Copy of the agreement of sale.
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Ex.P10-12: Record of rights.

List of witnesses examined on behalf of defendant:
DW1 : Sri. M.P. Varghese.

List of document marked on behalf of defendant:

Ex.D1 : Online copy of the sale deed.
Ex.D2 : Office copy of the legal notice.
Ex.D3 : Online copy of the sale deed.
Ex.D4 ; Office copy of the legal notice.
Ex.DS : Postal acknowledgment.
Ex.D6 : Encumbrance certificate.
Ex.D7-8 Record of rights..

Digitally signed by
RAGHUNATHA SACGHUNATHA
GOWDAKT Date: 2026.07.01

18:36:46 +0530

(Raghunatha Gowda K.T.)
Senior Civil Judge and J.M.F.C.,
N.R.Pura.
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