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15. This Court partly allowed the appeal qua the parents-in-law
while dismissing the same qua the husband. This Court
explained the legal position and the approach to be adopted by
the court at the stage of framing of charges or directing
discharge in the following words: (Onkar Nath case [(2008) 2
SCC 561 : (2008) 1 SCC (Cri) 507], SCC p. 565, para 11)

“I11. 1t is trite that at the stage of framing of charge the
court is required to evaluate the material and documents on
record with a view to finding out if the facts emerging
therefrom, taken at their face value, disclosed the existence of
all the ingredients constituting the alleged offence. At that stage,
the court is not expected to go deep into the probative value of
the material on record. What needs to be considered is whether
there is a ground for presuming that the offence has been
committed and not a ground for convicting the accused has been
made out. At that stage, even strong suspicion founded on
material which leads the court to form a presumptive opinion as

to the existence of the factual ingredients constituting the
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offence alleged would justify the framing of charge against the
accused in respect of the commission of that offence.”(emphasis
supplied)

16. Support for the above view was drawn by this Court from
the earlier decisions rendered in State of Karnatakav. L.
Muniswamy [(1977) 2 SCC 699 : 1977 SCC (Cri) 404 : 1977
Cri LJ 1125] , State of Maharashtrav. Som Nath Thapa [(1996)
4 SCC 659 : 1996 SCC (Cri) 820 : 1996 Cri LJ 2448] and State
of M.P.v. Mohanlal Soni[(2000) 6 SCC 338 : 2000 SCC (Cri)
1110 : 2000 Cri LJ 3504] . In Som Nath case [(1996) 4 SCC 659
: 1996 SCC (Cri) 820 : 1996 Cri LJ 2448] the legal position was
summed up as under: (SCC p. 671, para 32)

“32. ... if on the basis of materials on record, a court
could come to the conclusion that commission of the offence is
a probable consequence, a case for framing of charge exists. To
put it differently, if the court were to think that the
accused might have [Ed.: The words “might have” and “has” are
emphasised in original.] committed the offence it can frame the
charge, though for conviction the conclusion is required to be
that the accused has [Ed.: The words “might have” and “has” are
emphasised in original.] committed the offence. It is apparent
that at the stage of framing of a charge, probative value of the
materials on record cannot be gone into; the materials brought
on record by the prosecution has to be accepted as true at that
stage.”(emphasis supplied)

17. So also in Mohanlial case [(2000) 6 SCC 338 : 2000
SCC (Cri) 1110 : 2000 Cri LJ 3504] this Court referred to
several previous decisions and held that the judicial opinion
regarding the approach to be adopted for framing of charge is
that such charges should be framed if the court prima facie finds
that there is sufficient ground for proceeding against the
accused. The court is not required to appreciate evidence as if to
determine whether the material produced was sufficient to
convict the accused. The following passage from the decision
in Mohanlal case [(2000) 6 SCC 338 : 2000 SCC (Cri) 1110 :
2000 Cri LJ 3504] is in this regard apposite: (SCC p. 342, para
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7)

“7. The crystallised judicial view is that at the stage of
framing charge, the court has to prima facie consider whether
there is sufficient ground for proceeding against the accused.
The court is not required to appreciate evidence to conclude
whether the materials produced are sufficient or not for
convicting the accused.”

18. In State of Orissav. Debendra Nath Padhi[(2005) 1
SCC 568 : 2005 SCC (Cri) 415] this Court was considering
whether the trial court can at the time of framing of charges
consider material filed by the accused. The question was
answered in the negative by this Court in the following words:
(SCC pp. 577 & 579, paras 18 & 23)

“18. We are unable to accept the aforesaid contention.
The reliance on Articles 14 and 21 is misplaced. ... Further, at
the stage of framing of charge roving and fishing inquiry is
impermissible. If the contention of the accused is accepted, there
would be a mini-trial at the stage of framing of charge. That
would defeat the object of the Code. It is well settled that at the
stage of framing of charge the defence of the accused cannot be
put forth. The acceptance of the contention of the learned
counsel for the accused would mean permitting the accused to
adduce his defence at the stage of framing of charge and for
examination thereof at that stage which is against the criminal
Jurisprudence. By way of illustration, it may be noted that the
plea of alibi taken by the accused may have to be examined at
the stage of framing of charge if the contention of the accused is
accepted despite the well-settled proposition that it is for the
accused to lead evidence at the trial to sustain such a plea. The
accused would be entitled to produce materials and documents
in proof of such a plea at the stage of framing of the charge, in
case we accept the contention put forth on behalf of the accused.
That has never been the intention of the law well settled for over
one hundred years now. It 1s in this light that the provision about
hearing the submissions of the accused as postulated by Section

227 is to be understood. It only means hearing the submissions
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of the accused on the record of the case as filed by the
prosecution and documents submitted therewith and nothing
more. The expression ‘hearing the submissions of the accused’
cannot mean opportunity to file material to be granted to the
accused and thereby changing the settled law. At the state of
framing of charge hearing the submissions of the accused has to
be confined to the material produced by the police.
ok

23. As a result of aforesaid discussion, In our view,

clearly the law is that at the time of framing charge or taking
cognizance the accused has no right to produce any material.”
(emphasis supplied)
19. Even in Rumi Dharv. State of W.B. [(2009) 6 SCC 364 :
(2009) 2 SCC (Cri) 1074] , reliance whereupon was placed by
the counsel for the appellants, the tests to be applied at the stage
of discharge of the accused person under Section 239 CrPC
were found to be no different. Far from readily encouraging
discharge, the Court held that even a strong suspicion in regard
to the commission of the offence would be sufficient to justify
framing of charges. The Court observed: (SCC p. 369, para 17)

“17. ... While considering an application for discharge
filed in terms of Section 239 of the Code, it was for the learned
Judge to go into the details of the allegations made against each
of the accused persons so as to form an opinion as to whether
any case at all has been made out or not as a strong suspicion in
regard thereto shall subserve the requirements of law.”

20. To the same effect is the decision of this Court
in Union of Indiav. Prafulla Kumar Samal [(1979) 3 SCC 4 :
1979 SCC (Cri) 609] where this Court was examining a similar
question in the context of Section 227 of the Code of Criminal
Procedure. The legal position was summed up as under: (SCC p.
9, para 10)

“10. Thus, on a consideration of the authorities mentioned
above, the following principles emerge:

(1) That the Judge while considering the question of framing the
charges under Section 227 of the Code has the undoubted power
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to sift and weigh the evidence for the limited purpose of finding
out whether or not a prima facie case against the accused has
been made out.

(2) Where the materials placed before the court disclose grave
suspicion against the accused which has not been properly
explained the court will be fully justified in framing a charge
and proceeding with the trial.

(3) The test to determine a prima facie case would naturally
depend upon the facts of each case and it is difficult to lay down
a rule of universal application. By and large however if two
views are equally possible and the Judge is satisfied that the
evidence produced before him while giving rise to some
suspicion but not grave suspicion against the accused, he will be
fully within his right to discharge the accused.

(4) That in exercising his jurisdiction under Section 227 of the
Code the Judge which under the present Code is a senior and
experienced Judge cannot act merely as a post office or a
mouthpiece of the prosecution, but has to consider the broad
probabilities of the case, the total effect of the evidence and the
documents produced before the court, any basic infirmities
appearing in the case and so on. This however does not mean
that the Judge should make a roving enquiry into the pros and
cons of the matter and weigh the evidence as if he was

conducting a trial.”

12, STl I g § dp Geeft eedes Sussey T 8F

@1 Uy 8, o fh SR Sefea far S ga & 16w, e

SRT ST T8l 51 7 8, 71 SRR & faveg GRT 865 diiva
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SR b fopg STRIY FHIOI R AT 18I, g 3TRIY b TR R

T8I ST ST ghdT, s e I=ue A8y ST & fhar o1



17 3m. 3fies . 60/2022

IhdT &l 39 AFfART S Faeht ITaresT U3 e AT AR fSid

01/07/2019 ¥ Iafd =T Trefivor/difsarmor a9 915, 2nfa

913, WA 918 & HeF ORT 173 (8) SU.9. & ded offafcs dred

U A 4 gfed faiika ft 98 81 AFHg |aiE IaTed @R

~IIGEId— Amit Kapoor Vs. Ramesh Chander and Anr. (2012) 9
SCC 460 URT 19 H 3IRIY fARET & T HINT 0 &b 1T Ho5d

It & Hag R 6 ST & Heef 7 AR saesiad

T 8-

19. At the initial stage of framing of a charge, the court is
concerned not with proof but with a strong suspicion that the
accused has committed an offence, which, if put to trial, could
prove him guilty. All that the court has to see is that the
material on record and the facts would be compatible with the
innocence of the accused or not. The final test of guilt is not to
be applied at that stage. We may refer to the well-settled law
laid down by this Court in State of Biharv. Ramesh
Singh [(1977) 4 SCC 39 : 1977 SCC (Cri) 533] : (SCC pp. 41-
42, para 4)

“4. Under Section 226 of the Code while opening the
case for the prosecution the Prosecutor has got to describe the
charge against the accused and state by what evidence he
proposes to prove the guilt of the accused. Thereafter comes at
the initial stage the duty of the court to consider the record of
the case and the documents submitted therewith and to hear the
submissions of the accused and the prosecution in that behalf.
The Judge has to pass thereafter an order either under Section
227 or Section 228 of the Code. If ‘the Judge considers that
there is no sufficient ground for proceeding against the accused,
he shall discharge the accused and record his reasons for so

doing’, as enjoined by Section 227. If, on the other hand, ‘the
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Judge is of opinion that there is ground for presuming that the
accused has committed an offence which— ... (b) is
exclusively triable by the court, he shall frame in writing a
charge against the accused’, as provided in Section 228.
Reading the two provisions together in juxtaposition, as they
have got to be, it would be clear that at the beginning and the
initial stage of the trial the truth, veracity and effect of the
evidence which the Prosecutor proposes to adduce are not to be
meticulously judged. Nor is any weight to be attached to the
probable defence of the accused. It is not obligatory for the
Judge at that stage of the trial to consider in any detail and
weigh in a sensitive balance whether the facts, if proved, would
be incompatible with the innocence of the accused or not. The
standard of test and judgment which is to be finally applied
before recording a finding regarding the guilt or otherwise of
the accused is not exactly to be applied at the stage of deciding
the matter under Section 227 or Section 228 of the Code. At
that stage the court is not to see whether there is sufficient
ground for conviction of the accused or whether the trial is sure
to end in his conviction. Strong suspicion against the accused, if
the matter remains in the region of suspicion, cannot take the
place of proof of his guilt at the conclusion of the trial. But at
the initial stage if there is a strong suspicion which leads the
court to think that there is ground for presuming that the
accused has committed an offence then it is not open to the
court to say that there is no sufficient ground for proceeding
against the accused. The presumption of the guilt of the accused
which is to be drawn at the initial stage is not in the sense of the
law governing the trial of criminal cases in France where the
accused is presumed to be guilty unless the contrary is proved.
But it is only for the purpose of deciding prima facie whether
the court should proceed with the trial or not. If the evidence
which the Prosecutor proposes to adduce to prove the guilt of
the accused even if fully accepted before it is challenged in
cross-examination or rebutted by the defence evidence, if any,

cannot show that the accused committed the offence, then there
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will be no sufficient ground for proceeding with the trial. An
exhaustive list of the circumstances to indicate as to what will
lead to one conclusion or the other is neither possible nor
advisable. We may just illustrate the difference of the law by
one more example. If the scales of pan as to the guilt or
innocence of the accused are something like even at the
conclusion of the trial, then, on the theory of benefit of doubt
the case is to end in his acquittal. But if, on the other hand, it is
so at the initial stage of making an order under Section 227 or
Section 228, then in such a situation ordinarily and generally
the order which will have to be made will be one under Section

228 and not under Section 227.”
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