
2nd Addl. Sr. Civil Court, Surat  1
SCS No.315/2019

Order Below Ex. 107 in Spl.C.Suit No. 315/2019

JFNLGL VZHL J\RF6[ ,LWLP

5|lTJFNL JSL,zLGF JF\WF wIFG[ ,LWFP

JFNLV[  CF,GL  VZHL  VF5L  ZH]VFT  SZ[,  K[  S[  NFJM  OF.G,  N,L,

DF8[  K[  VG[  NFJFJF/L  lD,ST J0L,M5FHL"T O\0DF\YL  BZLNJFDF\  VFJ[,FGYL TSZFZ

K[ VG[ JFNLGF NFNGL E~RGL lD,ST JFNLGF 5ZNFNF VDZT,F, 9FSMZ,F, TFP)q!

qZ__5  GF  ZMH  VJXFG  5FD[,F  VG[  T[YL  JFNLGF  NFNFG[  D/[,  VG[  T[GF  J[RF6

VJ[HDF\YL ;G[ Z__* DF\ NFJFJF/L LD,ST BZLN SZJFDF\ VFJ[,P T[GF ;L8L ;J["GF

5]ZFJF  CF,DF\  D/[,F  CMI  T[  5]ZFJF  ZH]  SZJF  5ZJFGUL  DF\U[,  K[  VG[  H6FJ[,

K[ S[ T[YL 5|lTJFNLG[ SM. l5|HI]0F.; p5l:YT YTM GYL VG[ T[YL ;L8L ;J["GF 5|M58L"

SF0"GL BZL GS, Z[S0" p5Z ,[JF ZH]VFT SZ[, K[P 

H[ ;FD[ 5|LTJFNLG[ ;BT JF\WM K[ VG[ H6FJ[, K[ S[ VF SM. VRFGS D/[ T[JM

5]ZFJM GYL4 ;G[  Z__* GM 5]ZFJM K[4  JFNLG[ 5]ZFJF DF8[  IMuI ;DI VF5[,M CTM

VG[ T[ 5]ZFJM 5}6" YIF AFN 5|l:TJFNLGM 5}6" YIF AFN CF,GM 5]ZFJM VF TASS[ S[D

VFJ[ K[ T[GM SM. B],F;M GYL T[YL 5]ZFJM Z[S0" p5Z ,[JF ;FD[ JF\WM K[P 

VF V\U[ SFINFGL HMUJF. HMJFDF\ VFJ[ TM ;LJL, 5|M;LhZ VM0"Z * ~, !$

DF\  :5Q8 HMUJF. K[ S[  JFNL 5MT[  H[ H[ 5]ZFJF p5Z VFWFZ ZFBTF CMI T[  5]ZFJF

NFJF  ;FY[  ZH]  SZJFP  H[  5]ZFJF  T[GF  SAHFDF\  G  CMI T[  N:TFJ[HL  5]ZFJF  ,L:8DF\

NXF"JJF S[ T[VM VF 5]ZFJF p5Z VFWFZ ZFB[ K[ 5Z\T] T[ N:TFJ[HM T[GF SAHFDF\ GYL

VG[ VF jIlSTGF SAHFDF\ K[P T[JL SM. 5|lS|IF JFNLV[ SZ[, GYLP JFNLG[ S[;GF NZ[S

TASS[ N:TFJ[HM ZH] SZJF 5ZJFGUL VF5[, K[P JFNLV[ 5|YD N:TFJ[HL 5]ZFJF ,L:8

VF\S  v  #  NFJF  ;FY[4  ALH]\  N:TFJ[HL  5]ZFJF  ,L:8  VF\S  v  ##  TFP&q!ZqZ_!*

VF5JFDF\ VFJ[,P VNF,T[ TFPZ!q!!qZ_!) GF ZMH VF\S 5 C[9/ C]SD SZL TDFD

51FSFZMG[ :5Q8 ;]RGF VF5[, S[ H[ N:TFJ[HM p5Z VFWFZ ZFBTF CMI T[ VF C]SDGL

TFZLBYL !5 lNJ;DF\ ZH] SZL N[JFP T[ H lNJ;[ JFNLV[ VF\S v 5! YL GJ]\ N:TFJ[HL

5]ZFJF ,L:8 ZH] SZ[,P RMY]\ N:TFJ[HL 5]ZFJF ,L:8 TFPZ!q!qZ_Z_ GF ZMH VF\S v 5(

YL ZH] SZ[,P VFD4 JFNLV[ ;DU| 8|FI, NZdIFG RFZ RFZ JBT N:TFJ[HM ZH] SIF"
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VG[ VNF,T[ T[ Z[S0" p5Z ,LWF 56 BZFP JFNLGM NFJM ;G[ Z_!5 GM K[P Z[S0" HMTF

JFNLG[ NFJM R,FJJF SZTF\ ,\AFJJFDF\ 36M Z; HFU[,M T[ Z[S0" p5Z K[P JFNLG[ 5]ZFJM

ZH] SZJFGL TDFD TS VF5[, T[D KTF\ CF,GL VZHLDF\ JFNLV[ V[S SFZ6 V[J]\ H6FJ[,

GYL  S[  VNF,TG[  ;\TMQF  YFI  S[  VF  SFZ6[  JFNLG[  ;NZ  N:TFJ[H  VFH[  N,L,GF

TASS[  ZH]  SZJF  5ZJFGUL  VF5JL  HM.V[P  VF  TASS[  GFDNFZ  ;JM"rR  VNF,T

VG[ GFDNFZ U]HZFT CF.SM8"GF S[8,FS R]SFNFVM J\RF6[ ,[JF H~ZL K[P

A. Special   Civil   Application   No.   18195/2013  Nanubhai

Bhanabhai  Bambhaniya  &   vs   Bhimabhai  Bhanabhai

Bambhaniya  on 22 December,  2014 HELD THAT  11. A

perusal   of   the   application   filed   by   the   petitioners   for

production   of   documents   reveals   that   there   is   nothing   to

indicate that the documents which the petitioners sought to

produce on record were not in the custody of the petitioners

at   the   relevant   time.   After   a   period   of   about   more   than

fourteen years  from the date  of   institution of   the suit  and

filing of the written statement,  the petitioners have moved

the application for production of documents, which were in

their   own   custody.   12.   In   the   opinion   of   this   court,   the

petitioners are making an attempt to fill in the lacuna after

the evidence of the plaintiff is completed.... It is, therefore,

apparent that the petitioners seek to delay the proceedings of

the   trial   by   moving   such   applications.   Production   of

documents at this stage after the evidence of the plaintiff is

over would also cause undue prejudice to the plaintiff.
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B. Gujarat High Court in case Heirs Of Jahiram Sonubhai & 6

vs Goindu Pandu Kukna & 12 on 25 March, 2014 held that

belated production of the documents without giving proper

explanation   of   inordinate   delay   and   after   completion   of

evidence of plaintiff is not permissible. 

C. Rajasthan High Court in case of Mohan Raj vs Karan

Chand And Ors.  on  13  March,  2002  reported   in  AIR

2003 Raj 1, 2002 (4) WLN 506 held that "18. The case

requires to be considered in the light of the aforesaid settled

legal   propositions.   Admittedly,   the   documents,   which   the

revisionists wanted to be taken on record, related to the year

1992.   Revisionists   had   not   denied   the   factum   of   their

knowledge about the said documents while the suit was filed

in 1995; issues had been framed on 6.4.98; three witnesses

had   already   been   examined   by   the   other   side   when

revisionists   filed   the   said   application.   No   satisfactory

explanation has been furnished for not filing the documents

earlier; not the revisionists have submitted that filing of the

documents   at   such   a   belated   stage   had   not   caused   any

prejudice   to   the  other  party,  or   the  documents  would  not

have any bearing on the evidence which had already been

recorded.  For  want  of   such  pleading  and   submission,   the

impugned  order  does  not   seem  to  be  a  case  of   improper

exercise of jurisdiction by the trial Court."

D. Gujarat High Court in case of Sanghi vs Rajesh decided
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on 17 June, 2008 held that "In short, any of the relevant and

necessary circumstances are not mentioned or explained in

the   application   from which   the   learned  Court   could  have

satisfied itself and could have come to the conclusion that

the opponent i.e.   the petitioner was unable to produce the

documents at the relevant point of time despite due diligence

and best efforts and for good and sufficient reasons. Unless,

the Court is  satisfied that (1)  the party to  the proceedings

was,   despite   due   diligence   and   best   efforts,   unable   to

produce the documents at the material point of time, (2) it

had   good   and   strong   reasons   and   justification   for   not

producing the documents at the material point of time, (3) it

has   approached   the   court   with   a   request   to   produce   the

documents at the first available opportunity and immediately

after obtaining the same and without any further delay (4)

and has satisfactorily explained the delay, the learned Court

would be justified in not granting the request for production

of the documents at a subsequent or later stage. 

E. In Salem Advocate Bar Assn. (I) v. Union of India, (2003) 1

SCC 49, it has been clarified that on deletion of Order 18

Rule   17­   A   which   provided   for   leading   of   additional

evidence,   the   law   existing   before   the   introduction   of   the

amendment i.e. 1­7­ 2002, would stand restored. The Rule

was   deleted   by Amendment   Act of   2002.   Even   before

insertion of Order 18 Rule 17­A, the court had inbuilt power

to  permit  parties   to  produce evidence not  known to   them

https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/342197/
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earlier   or   which   could   not   be   produced   in   spite   of   due

diligence. Order 18 Rule 17­A did not create any new right

but only clarified the position. Therefore, deletion of Order

18 Rule 17­ A does not disentitle production of evidence at a

later stage. On a party satisfying the court that after exercise

of due diligence that evidence was not within his knowledge

or could not be produced at the time the party was leading

evidence, the court may permit leading of such evidence at a

later stage on such terms as may appear to be just."

F. Supreme   Court   of   India in  Sugandhi   (Dead)   vs   P.

Rajkumar Rep. By Power Agent ... on 13 October, 2020

held that "9. It is often said that procedure is the handmaid

of   justice.   Procedural   and   technical   hurdles   shall   not   be

allowed   to   come   in   the   way   of   the   court   while   doing

substantial   justice.   If   the   procedural   violation   does   not

seriously cause prejudice to the adversary party, courts must

lean   towards   doing   substantial   justice   rather   than   relying

upon   procedural   and   technical   violation.   We   should   not

forget the fact that litigation is nothing but a journey towards

truth   which   is   the   foundation   of   justice   and   the   court   is

required   to   take   appropriate   steps   to   thrash   out   the

underlying truth in every dispute. Therefore, the court should

take   a   lenient   view   when   an   application   is   made   for

production of the documents under subrule (3)."

J. Patna   High   Court  Dewanti   Devi   v.   Radheshyam
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Tiwary, 2019   SCC   OnLine   Pat   28,   Order   dated   04­01­

2019] held that 6. Order 8 Rule 1A(3) of the CPC provides

that   the  documents,  which  have  not  been  produced  along

with the written statement, cannot be produced to the court

later on without the leave of the court. Thus, if a document is

to be produced by a defendant, the same is to be produced

with   the   written   statement.   Subsequent   production   of

document can be done only if the court is satisfied with the

grounds explained for non­production of the documents at

the time of filing of the written statement.

p5ZMST TDFD R]SFNFVM J\RF6[  ,[JFDF\  VFJ[  TM  H[  N:TFJ[H JFNLGL  S:80LDF\  CTF

VYJF ;Z/TFYL D/L XS[ T[D CTF T[ N:TFJ[HM JFNL4 5MTFGF NFJF ;FY[ ZH] G SZ[4

5MT[ JFZ\JFZ N:TFJ[HL 5]ZFJF ,L:8 ZH] SIF" T[ ;DI[ ZH] G SZ[4 VNF,T[ VF\S v 5

C[9/ N:TFJ[HM ZH] SZJFGM RMSS; VFN[X SIM" T[ ;DI[ ZH] G SZ[4 5|lTJFNLGM 5]ZFJM

5]ZM Y. HFI VG[ JFNLG[  N,L,  ZH] SZJFGL TFZLB VF5JFDF\  VFJ[  T[  N,L, ZH]

SZJFGL TFZLB[ 5]ZFJM ,. VFJ[ VG[ T[ XF DF8[ DM0M 5]ZFJM ZH] SZ[ K[ T[G]\ SM. SFZ6

56 G VF5[ TM T[GL lGIT VG[ DGXF A\G[ X\SF:5N H6FI VG[ GFDNFZ VNF,TMGF

p5ZMST  R]SFNFVM  D]HA  T[G]\  N:TFJ[HL  5]ZFJF  ,L:8  Z[S0"  5Z  ,.  XSFI  GCL

VG[ N:TFJ[HG[ 5]ZFJFDF\ U|FCI SZJFGL NFT TM N}Z ZCLP 

5Z\T]  CF,GF S[;DF\  ;G[  Z_!5 GF S[;MDF\  ;G[  Z__* GL V;ZJF/M 5]ZFJM

H[ JFNV[ TFP!&q)qZ_Z! GF ZMH D[/JL ,LW[, CTM T[ N:TFJ[H T[VM TFPZ$q!ZqZ_!)

GF ZMH VNF,TD\F ,FJ[ T[YL H :5Q8 K[ S[ H[ ZLT[ JFNLV[ S[; ;G[ Z_!5 YL ,\AFJ[, K[

T[ ZLT[ T[VM SFINM HF6[ H K[ S[ VNF,T N:TFJ[H Z[S0" p5Z GCL ,[ T[YL GDNFZ l0:8|

LS8  SM8"4  GFDNFZ  U]HZFT CF.SM8"DF\  V5L, ZLJLhGM  SZL  S[; JW]  ,\AFJL  XSFX[P

JW]DF\ CJ[ TM ;DI 56 V[JM VFJL UI[, K[ S[ V[S gIFILS VWLSFZLV[ SZ[,F gIFILS

lG6"IGF  JCLJ8L  B],F;FVM  56  VF5JF  50[  K[  VG[  T[  V[S  gIFILS  VWLSFZL

TZLS[ S9[ K[P sVF VNF,T VCL\ V[D HZF 56 SC[JF GYL DF\UTL S[ VF VNF,TGF SM.

http://scconline.com/DocumentLink/pD8K6GBk
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C]SD p5Z V5L, ZLJLhG G SZFI4  DF+ 51FSFZGM  .ZFNM  H[  Z[S0"  p5ZYL  pEZL

VFJ[ K[ T[ NXF"J[, K[ T[YL DC[ZAFGL SZL SM. CFIZ VMYMZL8LV[ V[0J"; G ,[J]\fP T[YL

VF VNF,T HF6[ K[ S[ SFINF D]HA N:TFJ[H Z[S0" p5Z G ,[JFI4 5|lTJFNLG[ B],F;M

SZJFGM TS GCL D/[4 5Z\T] p5ZMST ,B[, TDFD V[S;Z;F.hYL ARJF VG[ S[;G[

,\AF6[ 5F0JFGL .rKFGM V\T ,FJJF DF8[ GFK}8S[ GLR[ D]HAGM C]SD SZJFD\F VFJ[ K[P

C]SD

JFNLGL VZHL GLR[GL XZTMV[ D\H]Z SZJFDF\ VFJ[ K[P

XZT

!P JFNLV[  SMQ8  5[8[  ~FPZ54___qv  5rRL;  CHFZ  5]ZF  TF,]SF  ,LU,  ;lJ";

VMYMZL8L ;]ZTDF\ HDF SZFJJFP

ZP JFNLV[ TFPZ*q!ZqZ_Z! GF ZMH ;JFZ[ !_v$5 S,FS[ 5MTFGL ,[lBT N,L,

D]SL VF5JLP

p5ZMST XZTMG]\ 5F,G YI[ N:TFJ[HM Z[S0" p5Z ,. ,[JFDF\ VFJX[P

Pronounced in ope court on today 24th Day of December 2021.

Place ­ Surat

Date ­ 24­12­2021

    (Shilpa M. Kanabar)
2nd Addl. Sr. Civil Judge,
       Surat ­ GJ00814.
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5|M;L0L\U

Z$q!ZqZ_Z! 107 JFNLGL  N:TFJ[HM  Z[S0"  5Z  ,[JF  VZHLP  T[  C[9/
C]SD SIM"P T[GL ;FY[ V[S N:TFJ[HL 5]ZFJF ,L:8 ZH]
K[  T[  VF\S v !_* GF C]SDGF VD, YI[YL Z[S0"
p5Z ,[JFDF\ VFJX[P

SFD VF\S v !_* GF C]SDGF VD, DF8[
Z*q!ZqZ_Z!

    (Shilpa M. Kanabar)
2nd Addl. Sr. Civil Judge,
       Surat ­ GJ00814.

 


