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IN THE COURT OF THE CIVIL JUDGE & JMFC., KOPPA

        Present : Smt.Aishwarya Chidanand Pattanshetti, B.COM, LL.M.,
                         Civil Judge & JMFC., Koppa.

          Dated   : This the 30th day of January 2023. 

O.S. No. 61/2015

Plaintiff/s                   :  O.D. Ramanna, S/o Late. Duggappa 
          Gowda, Aged about 60 years, 

Agriculturist, R/o Oni Thota, Marithotlu 
Village, Andagaru Post,  Koppa Taluk.  

                                      
                                 (Represented by Sri. B.S.Naveen Rao, Adv.,)

V/S

Defendant/s               : 1.  Sri. Laxamanna,  S/o Late. Duggappa 
    Gowda, Aged about 58 years, 

              Agriculturist, R/o Oni Thota,   
    Marithotlu Village, Andagaru Post,   
    Koppa Taluk.   
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        2.  Sri. Ratanakar,  S/o Late. Duggappa 
    Gowda, Aged about 54 years, 

                                          R/o Bharath Rice Mill Road,
             Koppa Post,  Koppa.  

                                    3.  Sri. Mohana,  S/o Late. Duggappa 
  Gowda, Aged about 52 years, 
  Agriculturist, R/o Oni Thota, Marithotlu
  Village, Andagaru Post,  Koppa Taluk.   

                  (Represented by Sri. G.M. Vishwanatha, Adv.,)   
                                                       - - - -
Date of institution of the suit                    :  14.7.2015
Nature of the suit                             :Declaration, Partition,
                                                                     Permanent Injunction 
                                                                    & Mesne Profits. 
Date of commencement of recording    : 2.8.2021
evidence
Date on which the judgment                : 30.1.2023
pronounced
Total duration                                 : Year/s        Month/s       Days
                                                            7                  6                16

- - - 
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J U D G M E N T 

      The plaintiff has filed this suit against the defendants for the

relief of declaration that the plaintiff is entitled for ½ share in ‘A’

to ‘C’ suit schedule properties, partition of his 1/4th share in the

‘D’ suit schedule property,  permanent injunction restraining the

defendants,  their  men,  agents,  workmen  or  any  other  persons

claiming through them from trespassing upon the suit ‘E’ to ‘H’

schedule properties or causing damage in any manner, for mesne

profits, Court costs with such other reliefs fit to grant under the

facts and circumstances of the case.

     2.   The brief facts of the plaintiff’s case are as follows:

        It is averred that the plaintiff and the defendants are brothers

and they are the sons of Late Duggappa Gowda and Late Smt

Venkamma. The father of the plaintiff and defendants Duggappa
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Gowda died intestate on 23.9.1993 leaving behind the plaintiff

and  defendants  and  his  wife   Smt  Venkamma  as  legal  heirs.

Their mother Smt. Venkamma also died intestate on 10.10.2014

by leaving behind the plaintiff and defendants as her legal heirs.

It is stated that the plaintiff and the defendants have 6 sisters who

are married and living separately.

     It is stated that the joint family properties owned and acquired

by Duggappa  Gowda as  Kartha  of  the  family,  was  partitioned

between the plaintiff, defendants and Duggappa Gowda through a

registered partition deed bearing S.R. No 296/1982-83 registered

at the office of the Sub-Registrar, Koppa.  After the said partition

deed, the father of the plaintiff retained an extent of 26 guntas of

land situated in Sy.No.  31 of Marithotlu Village, Kasaba Hobli,

Koppa  Taluk.  Further  their  father  Duggappa  Gowda  has  also

retained khatha of the residential house property with two sheds

in his share situated in Sy.No. 25  of Marithotlu Village, Kasaba
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Hobli,  Koppa Taluk.  The  house property is described as suit

schedule  'A' property and the two sheds are described as 'C' and

'D'  properties  and  26  guntas  of  garden  land  as  'D'  schedule

property. After the partition the khatha of the 'A' to 'D' schedule

properties is mutated into the name of the father of the plaintiff as

per the partition deed.

      It  is  stated  that  after  the  partition  though  the  plaintiff,

defendants  and  their  parents  were  enjoying  their  respective

shares, but they all were jointly residing in a house i.e., ‘A’ suit

schedule property and using the ‘B’ and ‘C’ schedule properties.

That  house was very old and a  thatched house at  the  time of

partition  and was renovated  by the  plaintiff  with  his  father  in

1989 in the same place. It is stated that after the marriage of the

plaintiff, the plaintiff, defendants and their parents used to have a

common kitchen in the ‘A’ suit schedule property. It is stated that

after 1½ years of the plaintiff’s marriage due to some differences
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between the family members,  he started to live separately in the

shed raised by him on the northern side of the house 'A' schedule

property and also using the upstairs of 'A' schedule property and

‘A’ suit schedule property with ‘B' and 'C' schedule properties.  It

is further alleged that in addition to the extended portion of the

house,  which  was  constructed  by  him,  the  plaintiff  had  also

constructed  two  other  sheds  separately  in  Sy.No.  96  of  the

Marithotlu  Village,  which  is  situated  in  Government  land  and

same is situated on the Northern side of the 'A' schedule property.

The  said  two  sheds  are  described  as  suit  schedule  'E'  and  'F'

property.    It is also alleged that except the plaintiff no one has

the  right  over  the  suit  schedule  'E'  and  'F'  properties.   The

plaintiff  has carved out  a  kana in  Sy No.25 in an extent  of  4

guntas  which is situated in the northern side of the suit schedule

'A' property and it is in exclusive possession and enjoyment of

the plaintiff and the same is within the  'A' schedule property.  It

is stated that the Angala which forms the part of the ‘A’ schedule
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property is in joint enjoyment of the plaintiff and the defendants

as from the date of partition, which is situated in the Eastern side

of the ‘A’ schedule property, which is described as  the ‘G’ and

‘H’ suit schedule properties. 

   The  plaintiff  has  stated  that  in  the  said  partition  it  is  very

specifically mentioned that the house retained by the father of the

plaintiff for himself and after his death, his wife Smt.Venkamma

was permitted to live in the house and it is specifically agreed

between the parties that after the death of their parents the ‘A’ suit

schedule  property  shall  be  retained  by  the  plaintiff  and  the

defendant No.3.

     It  is  stated  that   the  khatha  of  ‘A’ to  ‘C’ suit  schedule

properties was standing in the name of the father of the plaintiff

and the defendants till his death and after his death  the khatha of

the said properties was mutated into the name of Smt.Venkamma
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under  the  Pouthi  Thakthe  and  was  in  joint  enjoyment  of  the

plaintiff and the defendant No.3.

     

   The plaintiff has stated that their father Duggappa Gowda had

narrated the Will clause in the partition deed, that the ‘A’ to ‘C’

suit schedule properties is to be divided by the plaintiff and the

defendant  No.3  only,  leaving  behind  the  plaintiff  and  the

defendant No.3 as his heirs to succeed the ‘A’ to ‘C’ suit schedule

properties.

   

   The plaintiff has averred that their father died intestate with

regard to ‘D’ suit schedule property, leaving behind the plaintiff

and the  defendants  as  his  legal  heirs  and the  said  property  is

divisable between them equally.  After the death of their mother

Smt.Venkamma,  the  plaintiff  made  an  application  to  the

Marithotlu Grama Panchayath for change of khatha of ‘A’ , ‘B’

and ‘C’ schedule properties to an extent of ½ share to his name
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on the strength of the Will  clause incorporated in the partition

deed and the said recital was agreed by all of them. At that time

the defendant No.3 has raised an objection and  claimed that the

khatha is to be mutated into his name only  contending that their

mother  Smt.Venkamma has  executed  a  Will  and  therefore  the

khatha has to be changed in his favour. On the basis of the said

objections  filed  by  the  defendant  No.3,  the  Marithotlu  Grama

Panchayath  has  rejected  the  application  of  the  plaintiff.

Thereafter,  the  defendant  No.3  filed  an  application  before  the

Thahasildar,  Koppa  Taluk  to  change  the  khatha  of  ‘D’ suit

schedule  property  in  his  favour  on  the  strength  of  the  Will

executed by their mother in his favour.  And noticing the same

immediately the plaintiff has filed his objections. 

    The plaintiff has stated that their mother had no such intention

to dispose the property in any manner to anybody and she has not

executed any such document.  It is stated that after the death of
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their  father,  their  mother  was  of  feeble  mind  and  she  has

succumbed  to  the  defendant  No.3  and  executed  a  Will  in  his

favour.   It is stated that their mother had no right to execute a

Will in favour of the defendant No.3 and the defendant No.3 did

not derive any right over the suit schedule properties and the said

Will is  a created one. It is stated that it is only the plaintiff and

the defendant No.3 are entitled to ½ share equally in the ‘A’ to

‘C’ properties by virtue of the clause in the partition deed. Further

the  plaintiff  has  stated  that  he  has  1/4th share  in  the  ‘D’ suit

schedule property and he has claimed injunctive relief in respect

of ‘E’ to ‘F’ suit  schedule properties as he is  in the exclusive

possession of the same.

   

    The cause of action arose on 26th June 2015  when the plaintiff

received the notice from the  office of Thahasildar, Koppa Taluk

regarding  the change of the khatha and rejection of the khatha by
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the Marithotlu Grama Panchayath within the jurisdiction of this

Court. 

    3.  After service of summons, the defendants appeared through

their counsel and the defendant No.3 filed his written statement

and the defendant No.1 and 2 filed a memo submitting to adopt

the written statement of the defendant No.3.

    4. In the written statement the defendants denied the averments

made by the plaintiff  except  by admitting the relationship and

also the execution of the registered partition deed  amongst the

family members of  Duggappa Gowda and the  retention of  the

properties  as  mentioned  in  the  partition  deed  in  the  name  of

Duggappa  Gowda  till  his  death.  It  is  contended  that  the  ‘A’

schedule is a Thatched house, ‘B’ schedule is a Thatched kottige

and ‘C’ schedule is a Thatched Cow Shed.
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     5.   The defendant No.3 has contended that the suit schedule

'A' to 'C' properties  belong to him. It is contended that  at the

time of partition,  'A' to 'C'  schedule properties were old thatched

sheds  which  were  in  dilapidated  condition  and  worth  about

Rs.5,000/-  only.    After  the  partition,  the  plaintiff  and  the

defendant No. 1 and 2 started to live separately by looking after

their properties which had fallen to their respective shares. But,

the  father  and  mother  of  the  plaintiff  and  defendants  were

residing  with  the  defendant  No.  3  till  their  death  and  the

defendant No. 3 was taking care of them. The defendant No.3 has

contended that neither the plaintiff nor the defendant No. 1 and 2

ever  looked  after  the  father  and  mother  of  the  plaintiff  and

defendants. The defendant No.3 has stated that as per the Will

clause, all the schedule properties were got mutated to the name

of Smt. Venkamma after the death of Sri Duggappa Gowda.
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    6.   The defendant No.3 has further contended that even though

in the partition deed the properties were given to Smt. Venkamma

as life interest, but she has got the absolute right after the death of

her  husband.    The  defendant  No.3  has  contended  that  Smt.

Venkamma with great love and affection for him as he had taken

care of her in her last days and since, her daughter by name Smt.

Nagarathna who had came to her maternal home as her husband

died  and  also  since  she  had  no  source  of  income  for  her

livelihood,  their  mother  Smt.Venkamma  has  bequeathed  the

schedule  properties  in  favour of the defendant  No.  3  and Smt

Nagarathna.

 

   7.  It  is contended that Smt. Venkamma has bequeathed the

schedule  properties  in  favour  of  the  defendant  No.  3  and  her

daughter  Smt.  Nagarathna  under  Will  which  is  registered  on

8/11/2000 in S.R. No. 29/2000-01. Further, as per the Will dated

21/10/2005,  Smt.  Venkamma  has  changed  her  will  and
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bequeathed the entire  'B' schedule property and 1/3rd   portion of

the 'C' schedule property in favour of the plaintiff and she had

given the 2/3rd  of the schedule property in favour of her other

son i.e. defendant No. l.  In the said Will another Kottige is also

being allotted to the defendant No. 1 which is measuring 3.64 x

2.43 meters, bearing assessment No. 35, SI. No. 36 of Marithotlu

village. In the said will, Smt. Venkamma has allotted the property

measuring  5.47  x  3.64  meter  kottige  bearing  SL.  No.34,

assessment  No.33,  Khatha  No.34  of  Marithotlu  Village

Panchayath in favour of the defendant No.3.  It is contended that

Smt.Venkamma has also bequeathed the property bearing Khatha

No. 32, Assessment No.31,  SI.No. 32, measuring 11.24 x 10.94

meter new residential  house with the upstairs  in favour of the

defendant No. 3 and her daughter Smt. Nagarathna jointly.  All

these sheds/kottige and residential house are situated in Sy.No.25

of Marithotlu village.
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    8. The defendant No. 3 further contended that the property in

Sy.No.31 of Marithotlu village measuring 26 guntas of garden

land was already given to the Smt. Nagarathna and defendant No.

3  under  the  earlier  will,  dated  7/11/2000  bearing  S.R.

No.29/2000-01  which  is  alleged  to  be  stated  as  'D'  schedule

property in the plaint. Hence, the said property was not allotted in

the  second  Will.   Hence,  to  the  extent  of  said  'D'  schedule

property, the earlier will holds good. The defendant No.3 further

submits that, the old house allotted to the father of the plaintiff

and defendants have collapsed long ago and the foundation is still

existing in  front  of  the  present  house.  The alleged 'G'  and 'H'

properties  are  belonged  to  the  defendant  No.  3  and  Smt.

Nagarathna.

    9.    The defendant No.3 has contended that in the partition

deed it is clearly stated that the old house and kottige are situated

in  Sy.No.  25  of  Marithotlu  Village.  The  defendant  No.3  has
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contended that the other buildings which are constructed by him

with  his  own  efforts,  are  also  included  in  the  suit  with  an

intention to grab the same.

  10.  The  defendant  No.  3  has  stated  that  the  plaintiff  was

previously residing at Narasipura village panchayath, wherein he

has got a house which was granted to him under the Indira Awas

Yojana.  The defendant  No.3 has contended that  recently about

one  year  back,  at  the  time of  repair  of  said  house  situated  at

Narasipura village, the plaintiff asked the defendant No.3 to give

permission  to  reside  in  the  upstairs  portion  of  the  house

belonging to the defendant No. 3 and Smt. Nagarathna. On his

request the defendant No. 3 has permitted the plaintiff to reside in

a  portion  of  said  building.  After  the  repair  of  his  house  at

Narasipura Village, the defendant No. 3 has asked the plaintiff to

vacate the upstairs portion, but he has dragged the matter on one
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or  other   pretext  and  now  with  malafide  intention  to  have

unlawful gain has filed this false suit. 

   

   11.   The defendant No. 3 contended that, the defendant No. 1

has encroached about 6 acres of government land in Sy.No. 96 of

Marithotlu Village and he has planted areca garden therein.    The

defendant  No.  1  has  invested  his  hard  earned  money  for  the

development of the said encroached land and to knock off the

said  property  the  plaintiff  has  intentionally  stated  that  he  has

constructed the house in the Sy.No. 96 which is absolutely false.

The  plaintiff  intentionally  stated  that  the  schedule  'E'  and  'F'

properties are situated in Sy.No. 96 and he has constructed the

said properties which are false and incorrect. The defendant No.3

has  contended  that  deceased  Duggappa  Gowda  and

Smt.Venkamma  had  begotten  total  10  children,  4  sons  and  6

daughters.   Hence, the daughters of Duggappa Gowda  are also

the  necessary  parties  to  this  suit.  If  the  properties  left  by  the
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deceased  Duggappa  Gowda  are  to  be  partitioned,  then  all  the

sisters of the plaintiff and defendants have also got their equal

right over the same.   The defendant No. 3 contended that the two

wills executed by Smt. Venkamma are valid and accordingly as

per the will, the plaintiff and defendants and Smt.Nagarathna are

allotted  the  properties  and  they  have  got  right  to  change  the

khatha of the respective properties allotted in the will and also to

enjoy their respective properties.  The defendant No. 3 submits

that, since the Wills are executed subsequent to the partition and

also on the rights conferred in the partition, Smt. Venkamma has

bequeathed  the  properties  in  favour  of  the  plaintiff  and

defendants, accordingly the Wills executed by Smt. Venkamma

are  genuine  and  in  accordance  with  law.   Hence,  neither  the

plaintiff nor the other defendants have got no manner of right,

title or interest over the properties allotted to the defendant No. 3

and Smt. Nagarathna. It is further contended that the plaintiff has

not  given correct boundaries to the suit schedule properties and
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the suit is undervalued. Hence, by stating all these grounds the

defendants have prayed to dismiss the suit with costs.

     12. On the basis of above pleadings, my learned Predecessor

has framed the following issues:

1) Whether the plaintiff proves that the suit schedule 'A' to 'D'
properties are the joint family properties of the plaintiff and
defendants?

   2) Whether the plaintiff further proves that the plaintiff has
acquired the right on suit schedule 'A' to 'C' properties as  

      per the partition deed bearing S.R. No. 296/1982-83 ?

     3) Whether the plaintiff is entitled for the relief of partition in
the suit schedule 'D' property?

     4)Whether the plaintiff further proves that he is in peaceful
possession  and  enjoyment  of  suit  schedule  'E'  to  'H'
properties?
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    5) Whether the plaintiff further proves that the defendants  
having no right, title or interest over the suit schedule 'E' to 
'H'  properties  trying  to  interfere  with  the  plaintiff's  
possession over the  suit schedule 'E' to 'H' properties? 

    
     6) Whether the plaintiff is entitled for the relief of declaration?

    7) Whether the plaintiff is entitled for the relief of demarcation
of  suit  schedule  'A'  to  'D'   properties   by  the  court
commissioner as prayed in the plaint?

    8) Whether the plaintiff is entitled for the relief of partition?

   9) Whether the plaintiff is entitled for the relief of permanent
injunction?

   10) Whether the plaintiff is entitled for the reliefs as claimed in
the  plaint?

  11) What order or decree?  

    13.    In order to prove the case of the plaintiff, the plaintiff by

name  O.D.  Ramanna   has  filed  affidavit  in  lieu  of  chief

examination U/O XVIII Rule 4 of CPC as PW 1 and reiterated
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the entire averments of the plaint and got marked the documents

at Ex.P1 to P20.  PW 1 was fully cross examined by the learned

counsel for the defendants and at the time of cross examination of

PW 1, Ex.D1 was marked on confrontation. On the other hand,

the defendant No.3 by name Mohana has filed affidavit in lieu of

chief  examination  U/O XVIII Rule 4 of CPC  as DW 1 and

reiterated  the  entire  contentions  of  the  written  statement  and

documents  Ex.D2  to  6  were  marked.   DW 1  was  fully  cross

examined by the learned counsel for the plaintiff.   The defendant

No.2 by name O.D. Rathnakara has filed affidavit in lieu of chief

examination  U/O XVIII Rule 4 of CPC  as DW 2 and reiterated

the entire contentions of the written statement and identified his

signatures on Ex.D4 to D6 which were marked as Ex.D4(a) to

Ex.D6(a). DW 2 was fully cross examined by the learned counsel

for the plaintiff.
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     14.  The  defendants  got  examined  one  witness  by  name

Vijendra S/o Chandrashekhar who has filed affidavit in lieu of

chief  examination  U/O XVIII Rule 4 of CPC  as DW 3 and

reiterated  the  entire  contentions  of  the  written  statement  and

identified his signature on Ex.D6 which was marked as Ex.D6(b).

DW 3 was fully cross examined by the learned counsel for the

plaintiff. On the completion of evidence on both sides the matter

was posted for arguments.

    15.  Heard  the  arguments  on  both  sides.    Perused  the

documents on record.

       16.   My findings to the above issues are as under:

                            Issue No. 1 : In the negative.
                            Issue No. 2 :In the negative.
                            Issue No. 3 :In the negative.
                            Issue No. 4 : In the negative.
                            Issue No. 5 : In the negative.
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                            Issue No. 6 : In the negative.           
                            Issue No. 7 : In the negative.
                            Issue No. 8 : In the negative.
                            Issue No. 9 : In the negative.
                            Issue No. 10 : In the negative.
                            Issue No. 11 : As per the final order
                                                 for the following;

R E A S O N S

    17. Issue  No.  1  to  3,  6  and  8  :-   These  issues  are

interconnected with each other, hence, they are taken up together

for common discussion in order to avoid the repetition of same

facts.  In a suit  for partition and separate possession, burden is

heavily casted upon the plaintiff to prove the existence of joint

family  and  that  of  the  joint  family  properties.   It  is  true  that

always  presumption  lies  with  Hindu  family  that  it  remains  as

joint unless the contrary is proved.  The said presumption is a

rebuttable presumption. But this presumption does not extend to

the existence of the joint family properties. In view of this, the
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person who asserts about the existence of the joint family, he has

to prove the same before this Court.   They can rebut the said

presumption by relying upon the materials placed on record or by

relying upon his own evidence.

    18. It is the specific case of the plaintiff that, the plaintiff and

the defendants have constituted as Hindu Undivided joint family

and  that  the  joint  family  properties  owned  and  acquired  by

Duggappa  Gowda  as  Kartha  of  the  family,  was  partitioned

between the plaintiff, defendants and Duggappa Gowda through a

registered partition deed bearing S.R. No 296/1982-83 registered

at the office of the Sub-Registrar, Koppa.  After the said partition

deed, the father of the plaintiff retained an extent of 26 guntas of

land situated in Sy.No.  31 of Marithotlu Village, Kasaba Hobli,

Koppa  Taluk.  Further  their  father  Duggappa  Gowda  has  also

retained khatha of the residential house property with two sheds

in his share situated in Sy.No. 25  of Marithotlu Village, Kasaba
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Hobli,  Koppa Taluk.  The  house property is described as suit

schedule  'A' property and the two sheds are described as 'C' and

'D'  properties  and  26  guntas  of  garden  land  as  'D'  schedule

property. After the partition the khatha of the 'A' to 'D' schedule

properties is mutated into the name of the father of the plaintiff as

per the partition deed.

    19. It is pertinent to note that the defendants have admitted the

execution of the partition deed.    As  per Hon’ble Apex Court in

NAGINDAS RAMDAS V/s DALPATRAM ICHHARAM @

BRIJARAM  AND  ORS,  1974  AIR  471,  it  is  held  that

Admissions in pleadings or judicial admissions, admissible under

Sec.58 of Evidence Act, made by the parties or their agents at or

before  the  hearing of the  case,  stand on a higher footing than

evidentiary  admissions.  Hence,  admissions  in  the  written

statement  by  the  defendants  are  considered  as  judicial

admissions.
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     20.  It is stated that after the partition though the plaintiff,

defendants  and  their  parents  were  enjoying  their  respective

shares, but they all were jointly residing in a house i.e., ‘A’ suit

schedule property and using the ‘B’ and ‘C’ schedule properties.

That  house was very old and a  thatched house at  the  time of

partition  and was renovated  by the  plaintiff  with  his  father  in

1989 in the same place. It is stated that after the marriage of the

plaintiff, the plaintiff, defendants and their parents used to have a

common kitchen in the ‘A’ suit schedule property. It is stated that

after 1½ years of the plaintiff’s marriage due to some differences

between the family members,  he started to live separately in the

shed raised by him on the northern side of the house 'A' schedule

property and also using the upstairs of 'A' suit schedule property

and  ‘A’  suit  schedule  property  with  ‘B”  and  'C'  schedule

properties.  It is further alleged that in addition to the extended

portion of the house, which was constructed by him, the plaintiff

had also constructed two other sheds separately in Sy.No. 96 of
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the Marithotlu Village, which is situated in Government land and

same is situated on the Northern side of the 'A' schedule property.

The  said  two  sheds  are  described  as  suit  schedule  'E'  and  'F'

property.    It is also alleged that except the plaintiff no one has

the  right  over  the  suit  schedule  'E'  and  'F'  properties.   The

plaintiff  has carved out  a  kana in  Sy No.25 in an extent  of  4

guntas  which is situated in the northern side of the suit schedule

'A' property and it is in exclusive possession and enjoyment of

the plaintiff and the same is within the  'A' schedule property.  It

is stated that the Angala which forms the part of the ‘A’ schedule

property is in joint enjoyment of the plaintiff and the defendants

as from the date of partition, which is situated in the Eastern side

of the ‘A’ schedule property, which is described as  the ‘G’ and

‘H’ suit schedule properties.

 

      21.  The plaintiff has stated that in the said partition it is very

specifically mentioned that the house retained by the father of the
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plaintiff for himself and after his death his wife Smt.Venkamma

was permitted to live in the house and it is specifically agreed

between the parties that after the death of their parents the ‘A’ suit

schedule  property  shall  be  retained  by  the  plaintiff  and  the

defendant No.3.

 

     22.   It is stated that  the khatha of ‘A’ to ‘C’ suit schedule

properties was standing in the name of the father of the plaintiff

and the defendants till his death and after his death  the khatha of

the said properties was mutated into the name of Smt.Venkamma

under  the  Pouthi  Thakthe  and  was  in  joint  enjoyment  of  the

plaintiff and the defendant No.3.

   23.  The plaintiff has stated that their father Dugappa Gowda

had narrated the Will clause in the partition deed, that the ‘A’ to

‘C’ suit schedule properties is to be divided by the plaintiff and

the  defendant  No.3  only,  leaving  behind  the  plaintiff  and  the
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defendant No.3 as his heirs to succeed the ‘A’ to ‘C’ suit schedule

properties.   The  plaintiff  has  averred  that  their  father  dies

intestate with regard to ‘D’ suit schedule property, leaving behind

the plaintiff  and the defendants as his legal  heirs and the said

property is divisable between them equally.  After the death of

their mother Smt.Venkamma, the plaintiff made an application to

the Marithotlu Grama Panchayath for change of khatha of ‘A’ ,

‘B’ and ‘C’ schedule properties to an extent of ½ share to his

name  on  the  strength  of  the  Will  clause  incorporated  in  the

partition deed and the said recital was agreed by all of them. At

that time the defendant No.3 has raised an objection and  claimed

that the khatha is to be mutated into his name only  contending

that  their  mother  Smt.Venkamma  has  executed  a  Will  and

therefore the khatha has to be changed in his favour. On the basis

of the said objections filed by the defendant No.3, the Marithotlu

Grama Panchayath has rejected the application of the plaintiff.

Thereafter,  the  defendant  No.3  filed  an  application  before  the
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Thahasildar,  Koppa  Taluk  to  change  the  khatha  of  ‘D’ suit

schedule  property  in  his  favour  on  the  strength  of  the  Will

executed by their mother in his favour.  And noticing the same

immediately the plaintiff has filed his objections. 

 

    24.  Ex.P1 is the certified copy of the partition deed dated

16.12.1982.  Ex.P2 is the  RTC of the year 2014-2015 pertaining

to  Sy.  No.31  measuring  26  guntas  standing  in  the  name  of

Smt.Venkamma  W/o  Duggappa  Gowda  which  is  the  ‘D’ suit

schedule property. The mode of possession is mentioned as MR-

11/2000-01 on basis of Pouthi.  Ex.P3 is the certified copy of the

Assessment. Ex.P4 is the Electricity Bill. Ex.P5 is the true copy

of  the  objections  given  to  the  Marithotlu  Grama  Panchayath

given by the defendant No.3 in respect of the Khatha change in

favour of the plaintiff. Ex.P6 is the notice dated 30.5.2015 given

by the Thahasildar, Koppa Taluk to the plaintiff to appear before

them and produce documents as the objections have been filed by
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Smt.Nagarathnamma and Sri.Mohana. Ex.P7 is the photograph of

‘B’ suit schedule property.  Ex.P8 is the photograph of  ‘G’ suit

schedule property.  Ex.P9 is the photograph of  ‘C’ suit schedule

property.   Ex.P10 is  another  photograph of   ‘G’ suit  schedule

property.   Ex.P11  is  another  photograph of   ‘B’ suit  schedule

property.   Ex.P12   is  the  photograph  of   ‘G’ suit  schedule

property.  Ex.P13 is the photograph of  ‘A’ suit house schedule

property.  Ex.P14 is the photograph of ‘A’ and ‘B’ suit schedule

properties.   Ex.P15  is  the  photograph  of   ‘E’ suit  schedule

property.   Ex.P16  and  P17  are  the  photographs  of   ‘F’ suit

schedule  property  and  Ex.P18  is  the  CD.  Ex.P19  is  the

endorsement,  dated  9.2.2015  given  by  the  Marithotlu  Grama

Panchayath  to  the  plaintiff  in  respect  of  the  objections  dated

25.1.2015 filed by the defendant No.3. Ex.P20 is the true copy of

the Resolution of the Marithotlu Grama Panchayath.
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   25.   PW 1 in his cross examination has stated that as per the

Hissa pathra his survey number comes in Sy. No. 32. PW 1 has

admitted that apart from it no other Survey number has come to

him.   PW 1 has stated that he has filed this suit in respect of Sy.

No.25.  PW 1  has  stated  that  Ramanna  and  Mohana  have  got

hissa/share in Sy. No.25.   PW 1 has admitted that no share came

to his father in Sy. No.25 . PW 1 has admitted that the house and

kottige made by his father in Sy. No.25 is the land which came to

the share of Mohana.  PW 1 has admitted that the Grass Shed is

having  mud  floor/ground  and  walls  made  of  mud.  PW 1  has

admitted that there is no Government land adjacent to the house

constructed by him in Sy. No.25. PW  1  has  admitted  that  he

was given more property than the others in the family. PW 1 has

admitted that as per Sy.  No.32 there are no Government lands

around it.   PW 1 has admitted that in Sy. No.25 E,F,D,H suit

schedule properties are not his.   PW 1 has stated that he has no

documents  to  show  the  boundaries  of  those  kind.  PW 1  has
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admitted that the Grama Panchayath has not given Assessment of

that kind.  PW 1 has admitted that Ex.P8 to P17 photographs are

related to  Mohana. 

      26. PW 1 in the relevant portion of his cross examination has

stated;

"    ನರಸಸಪಪರದಲಲ ಸರರರ ನನಬರರ 21     ರಲಲ ನಮಗರ ಮನರ ಇರರತತದರ ಎನದರರ
ಸರ.        ಸದರ ಮನರ ನಮಗರ ಸರರರರದನದ ಹಸರಸ ಪತತರರದ ನನತರ ಮನಜಜರರದ

  ಮನರ ಎನದರರ ಸರ.    ನಮಗರ ಹಸರಸಯರಗರರವಪದರ 1982-83  ನರಸ ಸರಲನಲಲ
 ಎನದರರ ಸರ.       ಸದರ ಹಸರಸಯರದ ನನತರ ನಮಗರ ರರಸರರಕ ಮನರಯರರವಪದಲಲ

     ಎನದರ ನಸವಪ ಆಶತಯ ಯರಸಜನರಯಡಯಲಲ ಅರರಯನರನ ರರಜಟರಟ
   ಮನರಯನರನ ಪಡರದರರರಜನಡರರತತಸರ ಎನದರರ ಸರ,   ಸದರ ಆಶತಯಯರಸಜನರಯ

     ಹಕರಕಪತತವನರನ ಸರಕಕಗರ ತರಜಸರಸಲರಗದರದ ಸರಕಕಯರ ಅದನರನ ನರಜಸಡ
  ಒಪಪರರಜನಡದದರನದ ಅದನರನ ನಡ.1  ”ಎನದರ ಗರರರತಸಲರಯತರ . 

     27.  PW1 has stated that he has taken loan from the Grama

Panchayath to construct a house.  PW 1 has admitted that he has

given the  original  copy to the  Grama Panchayath.  But  he  has
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denied that he has written and given that he is residing in that

house itself. PW 1 has admitted that the house sanctioned by the

Government  cannot  be  given  on  rent  or  mortgage.  To  the

suggestion that as per the Government Rules, the persons having

a house cannot construct another house,  PW 1 has answered that

they are allowed to construct a shed/  ರರಜಟಟಗರ .  PW 1 has admitted

that  his  ration  card   and  the  ration  card  of  his  brothers  has

become  different.  To  the  suggestion  that  his  voter  list  is  in

Narasipura, PW 1 has answered that earlier it was in Narasipura

but now it is in the Marithotlu Grama Panchayath.   PW 1 has

denied  that  he  is  residing  in  Narasipura   Village  and  not  in

Marithotlu.

       28. PW 1 has admitted that he is not having any documents

to show that he and his father had constructed the said house. PW

1  has  denied  that  he  went  to  Narasipura  in  1992-93  and  has

constructed a new house and resided over there. PW 1 has stated
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that  he  has  constructed  the  house  in  Narasipura  when  the

construction  of  houses  under  the  Indira  Awas  Yojane  was

introduced.   PW 1 has admitted that the Indira Awas Yojane was

introduced in the year 1992-93.  PW 1 has stated that his father

passed away in the year 1993.  PW 1 has admitted that after his

father died,  he had given an application that  the house should

come to  his  name  as  per  the  Hissa.  PW 1  has  stated  that  an

endorsement was given that the house cannot be made into his

name as the land was in the name of Mohana and to pursue the

matter  in  the  Court.  PW  1  has  admitted  that  after  such

information he has filed this suit  after  13-14 years.  PW 1 has

stated that his elder sister’s name is Nagarathnamma. PW 1 has

admitted  that a Will has been made in her name and in the name

of her son. PW 1 has stated that he has filed objections to the Will

made by his mother. 
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  29.  PW 1 has admitted that he has filed objections that the said

Will is not correct.   PW 1 has admitted that Nagarathnamma was

married and her husband passed away.  PW 1 has admitted that

no property is given to her from their house.   PW 1 has admitted

that as per the Will, Sy. No 31 measuring 26 guntas has come to

Mohana. But he has denied that it is written in the partition that

the said property should go to his wife after his death. PW 1 has

admitted  that  as  per  the  Partition  deed  after  the  death  of

Duggappa  Gowda  it  should  go  to  his  wife  and  afterwards  it

should go to Mohana and Ramanna. PW 1 has admitted  that after

the death of Duggappa Gowda the khatha of that house was made

into the name of his wife.  PW 1 has stated that it is false that

afterwards  she  executed  the  Will  in  favour  of  Mohana  and

Nagarathnamma. 

 

    30. PW 1 has admitted that he has obtained an order from the

Panchayath to go to the Court.    PW 1 has admitted  that his
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father and mother were illiterates. PW 1 has stated that he does

not know Sunkurdi Jagadeesh of the Somalapur Village.  PW 1

has  stated  that  he  knows  Kagalagodu  Chandrashekhar  of

Narasipura. PW 1 has admitted that  his mother Venkamma has

given Sy.  No.32 measuring 26 guntas and house in Sy.  No.25

standing in her name to Mohana and Nagarathnamma through a

Will.   PW 1 has denied that though he knew all these facts, he

did not make any objections before filing of this suit. PW 1 has

denied that as per the  another Will of  the year 2005-06, another

house was written in favour of Mohana.

     31. PW 1 has stated that he has filed an application in respect

of his Khatha  land to the Thahasildar and the order is passed in

his favour and he has produced the same before the Court.  PW 1

has  admitted  that  the  suit  schedule  ‘G’ and ‘H’ properties  are

together. PW 1 has denied that the said properties are completely

related to Mohana and he has no right in the said property.  To the
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suggestion that the house seen in the Partition deed/   ಹಸರಸ ಪತತ had

collapsed  and  even  today  it  is  in  the  same  state,  PW  1  has

answered that he is residing in the same  house. To the suggestion

that Sy.No.96 is completely in the possession of the defendant

No.1 and he has put Arecanut and Coffee, PW 1 has answered

that  he is very far from his Kottige.  To the suggestion that the

defendant  No.1 has 3 guntas of  land in  Sy.  No.96,  PW 1 has

answered that he has it at a different place. To the suggestion that

a house is there adjacent to the land encroached by the defendant

No.1, PW 1 has answered that it is far.

   32. PW 1 has denied that he was not sanctioned any land by the

Government in Sy. No.96 and he has not given any application.

PW 1 has admitted that there is no khatha in his name in respect

of Sy. No. 96, but he has it for the Kottige.  PW 1 has stated that

O.D.Rathankara is his younger brother. PW 1 has stated that he

does not know that O.D.Rathankara has signed two Wills. PW 1
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has admitted that apart from him no one has asked for share in his

father’s  property.  PW  1  has  denied  all  the  other  formal

suggestions put forth by the learned counsel for the defendants.

    

     33.     Ex.D1 is  the  Niveshana Hakku Pathra  marked on

confrontation  at  the  time  of  cross  examination  of  PW 1.  The

defendants  have  produced  documents  from  Ex.D2  to  Ex.D6.

ExD2 is the RTC of the year 2014-2015 pertaining to Sy.No.31

measuring 26 guntas standing in the name of Smt. Venkamma

W/o Duggappa Gowda and the mode of possession is mentioned

as MR-11/2000-01 on the basis of pouthi. Ex.D3 is the RTC of

the year 2014-2015 pertaining to Sy.No.25 P1 measuring 1 acre

19 guntas standing in the name of Mohana S/o Duggappa Gowda

and the mode of possession is mentioned as MR-85/KLR.  Ex.D4

is the Partition Deed dated 16.12.1982 which was executed in

between  the  plaintiff  and  the  defendants  and  their  father  late

Duggappa Gowda. Ex.D5 is the original Registered Will  dated
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7.11.2000  and  Ex.D6  is  the  original  unregistered  Will  dated

21.10.2005  which  are  alleged  to  have  been  executed  by

Smt.Venkamma.

 

     34.  DW 1 has admitted that there was a partition between his

father  and  Lakshmanna.  DW 1  has  stated  that  he  knows  the

contents  of  Ex.D4.  DW 1 has admitted that  as  per  Ex.D4 the

house  has  come  to  the  share  of  Duggapa  Gowda.  DW 1  has

admitted that the number of the said house is 37 and Assessment

Number is 32. DW 1 has  admitted that on its Eastern side the

land  belonging  to  Mohana  in  Sy.No.25  is  there.  DW  1  has

admitted that  in the same way a Government land is there in the

Western portion.  DW 1 has denied that on the Northern side the

land of Ramanna is there and volunteered and stated that there is

land of T.S Ramesh, Sy. No.24.   DW 1 has stated that the land of

Ramesh  is  10  feet  away from the  said  house  and there  is  no

kana/  ಕಣ in the western side of the said house. DW 1 has admitted
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that the said house is having a length of 45 feet and width  of  12

-13 feet.  DW 1 has  admitted that  no sheet  is  put  in  the  front

portion of the said house and the said house is a Mangalore tiled

house/   ಹರನಚನ ಮನರ and  it  is  having  a  top  house/  ಉಪಪರಗರ
ಮನರಯರಗರರತತದರ.

     35. DW 1 has denied that Ramanna is residing in the half

portion of the said house after his marriage.  DW 1 has admitted

that the plaintiff is the elder than all of them.  DW 1 has admitted

that after marriage the plaintiff was living separately. DW 1 has

denied  that  after  Ramanna  started  to  live  separately  and  their

father  and  Ramanna  were  residing  in  the  same  house  after

dividing  it  into  two   portions.   To  the  suggestion  that  it  was

written in the Partition deed that one portion must be given to

Ramanna,  as the plaintiff and their  father were residing in the

same house in two portions, DW 1 has answered no.
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    36. DW 1 has admitted that after the death of their father the

khatha of Sy. No.31 was changed into the name of their mother.

DW 1 has admitted that after the death of their mother, they went

to the Thahasildar’s Office and produced the Will and gave an

application  to change the khatha into their name.  DW 1 has

admitted  that  when  they  gave  an  application  of  that  kind,

Ramanna  filed  objections  stating  that  their  mother  had  not

executed any Will and that the khatha should not be changed.

   37.  DW 1 has admitted that the Thahasildar told that the matter

should  be  decided  in  the  Civil  Court  and  continued  the  said

khatha in the name of their mother. DW 1 has admitted that they

have not filed any suit before the Civil Court challenging the said

order of the Thahasildar or the Will.  DW 1 has admitted that in

the same way, they produced another Will before the Marithotlu

Grama Panchayath and filed an application to make the khatha.

DW  1  has  admitted  that  even  at  that  time  Ramanna  filed
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objections stating that their mother had not executed any Will and

that the khatha should not be changed. 

  

38.      In the relevant portion of cross examination of DW1:

"      ರರಮಣಣನವರರ ತಕರರರನರನ ಸಲಲಸದ ದನದನದಲಜ ನರನರ ವಲರ
      ನ ಆಧರರದ ಮಸಲರ ಸವಲರ‍ ನರನಯರಲಯದಲಲ ರರಜರರರತರ

     ಪಡಸಲರ ಹರಗಜ ಹಕರಕ ಮನಡಸಲರ ಯರವಪದರಸ ದರರರಯನರನ
    ಸಲಲಸರರವ ಬಗರಗ ನನಗರ ಏನಜ ಗರಜತತಲಲ.

 

ನಡ.1      ನರನರ ಹರಜರರಪಡಸರರವ ದರಖಲರ ಕಲರರ ಜರರರಕಸನಲಲದರ
 ಎನದರರ ಸರ.    ಸದರ ದರಖಲರಯ ಮಜಲಪತತ,   ರರದ ರರಮಣಣನವರ

 ಹತತರ ಇದರ.     ಸದರ ದರಖಲರಯನರನ ಪನಚರಯತಯವರರ ನನಗರ
ನಸಡರರತರತರರ.      ಸದರ ದರಖಲರ ಪಡರದರರರಜಳಳಲರ ನರನರ ಅರರಯನರನ

 ಸಲಲಸರರತರತಸನರ ,     ಆದರರ ದನರನಕ ನನಗರ ನರನಪಲಲ.   ಸದರ ದರಖಲರ
     ಮಸಲರ ಪನಚರಯತಯವರ ಸಸಲರ‍ ಹರಗಜ ಸಹ ಇರರವಪದಲಲ
 ಎನದರರ ಸರ.      ಸದರ ದರಖಲರಯನರನ ನರನರ ಖರದರದಗ ತಯರರಸ

   ನರನಯರಲಯರರಕ ಹರಜರರಪಡಸರರತರತಸನರ ಎನದರರ ಸರಯಲಲ.  
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ನಡ.1       ಅನರನ ನರನರ ಸಸಷಟ ಮರಡರರಜನಡರ ರರದಯವರ ಹಕಕನರನ
    ಚರನತ ಮರಡಲರ ನರನಯರಲಯರರಕ ಹರಜರರಪಡಸರರತರತಸನರ ಎನದರರ

ಸರಯಲಲ. 
   ಪನಚರಯತಯವರರ ಸದರ ನಡ.  1    ಅನರನ ಕಲರರ ಜರರರಕಸನರನ

     ರರಜಟಟರರವ ಬಗರಗ ನಸರರಸನರದರಜ ನಮಮ ವಕಸಲರಗರ ಮರಹತ
     ನಸಡರರತತಸರರ ಎನದರರ ಸರಕಕ ನನಗರ ಗರಜತತರಲಲಲ ಎನರನತರತರರ.  ಸದರ
    ದರಖಲರಯನರನ ಸಸಷಟ ಮರಡರರಜನಡರ ನರನಯರಲಯದ ಮರನದರ

      ಮಜಲ ಪತತ ಎನದರ ಹರಜರರಪಡಸರರತರತಸನರ ಎನದರರ ಸರಯಲಲ. 
    ನಮಮ ಪತಮರಣ ಪತತದಲಲ ಗರತಮ ಪನಚರಯತಯವರರ

    ಪತಮರಣಸಕರಸ ನಸಡರರವ ದರಖಲರಯನರನ ನಸಡರರತರತಸನರ ಎನದರರ
ಸರ. 

  ಸರರರ ನನಬರರ 31      ಈಗಲರರ ಸಹ ನನನ ತರಯಯ ಹರಸರನಲಲದರ
 ಎನದರರ ಸರ.      ನನನ ತರಯಯವರರ ಪಪತಯರದ ನನತರ ಸರರರ
 ನನಬರರ 31      ಹರಗಜ ಮನರಗಳರ ನನಗರ ಹರಗಜ ರರಮಣಣನವರಗರ

   ಸಮರನರರಗ ಹನಚರರಯರಗಬರಸಕರ ಎನದರರ ಸರಯಲಲ.  ನಮಮ
      ತನದರಯವರರ ಪಪತಯರದ ನನತರ ಹಸರಸ ಪತತದ ಪತರರರ ದರರರ

     ಸಸತತನ ಮನರಯಲಲ ರರಮಣಣನವರಗರ ಒನದರ ಭರಗ ರರಜಟಟರರತರತರರ
      ಎನಬ ಪತಶರನಗರ ಸರಕಕ ಹಳರಯಮನರಯಲಲ ರರಜಟಟರರತರತರರ ಎನರನತರತರರ. 
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      ಹಸರಸ ಪತತದಲಲ ಹಳರ ಮನರ ಎನದರ ಬರರದರರವಪದಲಲ ಎನದರರ
     ಸರಕಕಯರ ಮನರ ಎನದರ ಮರತತ ಬರರದರರತರತರರ ಎನರನತರತರರ.  ಹರಜಸ

  ಮನರಯನರನ ನರನರ 2000   ದ ಇಸವಯಲಲ ಕಟಟರರತರತಸನರ.  ಸದರ ಹರಜಸ
    ಮನರಯ ಖರತರಯರ ನನನ ತರಯಯ ಹರಸರನಲಲತರತ.  ಸದರ

   ಮನರಯನರನ ನನನ ಹರಸರನಲಲ ಕಟಟರರತರತಸನರ.  ನರನರ ಪನಚರಯತಯನದ
  ಪರರರನಗರಯನರನ ಪಡರದರರರಜನಡರರತರತಸನರ ,   ನರ‍ನಯರಲಯರರಕ ಸದರ
   ಪರರರನಗರಯನರನ ಹರಜರರಪಡಸಲರ ನನಗರ ಯರವಪದರಸ

ತರರರನದರರಯಲಲ.     ಸದರ ಪರರರನಗರಯನರನ ನನನ ಹರಸರಲಲ
    ರರಜಟಟರರತರತರರಯಸ ಅಥರರ ನಮಮ ತರಯಯ ಹರಸರನಲಲ
   ರರಜಟಟರರತರತರರಯಸ ಎನದರ ನನಗರ ಗರಜತತಲಲ.  ಗರತಮ

    ಪನಚರಯತಯವರಗರ ಲರಲಸರನರಸ ಶರಲಕವನರನ ಹರಗಜ approved plan

   ಗರಜಸಸಕರ ನನನ ಹರಸರನಲಲ ರರಜಟಟರರತರತಸನರ. 

    ನರನರ ಪನಚರಯತಯವರಗರ ಕಟಟರರವ ಲರಲಸರನರಸ ಶರಲಕ,  ಲರಲಸರನರಸ
 ಹರಗಜ approved  plan    ಅನರನ ನರನಯರಲಯದ ಮರನದರ

”ಹರಜರರಪಡಸಬಹರದರ . 

    39.    DW 1 in his further cross examination has admitted that

the Partition Deed was done with consent in between his father

and the remaining family members in the year 1982. DW 1 has
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admitted that the boundaries of the properties taken by them were

mentioned in the Partition Deed. DW 1 has admitted that all are

in  the  possession  and  enjoyment  of  their  shares  as  per  the

boundaries mentioned in the said Partition Deed.

     40. DW 1 has stated that his father died within the year 2000.

DW 1  has  admitted  that  his  father  before  his  death  had  not

executed any kind of documents to transfer the properties which

had come to  his  share.  DW 1 has  denied  that  Ramanna  is  in

possession  and  enjoyment  of  one  portion  and  upper

portion/   ಮಹಡ ಭರಗ in the ‘A’ suit schedule property from the time

of his father. DW 1 has denied that in the left side of the front

portion of the house his father had done a Kana/ಕಣ.  DW 1 has

denied it is mentioned about the said Kana/  ಕಣ in the Partition

Deed.    DW 1 has denied that there are total 7 Kottige/ರರಜಟಟಗರಗಳರ
around the said house. DW 1 has volunteered and stated that 3

Kottige/ರರಜಟಟಗರಗಳರ.   DW  1  has  admitted  that  they  have  no
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objections  to  the  Kana/  ಕಣ done  by  Ramanna.   DW  1  has

admitted that he has done survey of his Sy. No.25, measured it

and fixed the boundaries.   DW 1 has admitted that no khatha is

done on his name any other land apart from Sy.No.25 measuring

1 acre 19 guntas.  DW 1 has stated that he does not know if a

whitener has been put and corrections are done on the date in

Ex.D6.  DW 1 has denied all the other formal suggestions put

forth by the learned counsel for the plaintiff.

   41.    DW 2 in his cross examination has stated that he was told

by his mother to sign as a witness. DW 2 has stated that he was

residing together with his mother till the year 2005. DW 2 has

stated that there is no ration card to show that he and his mother

were  residing  together.   DW 2  has  stated  that  he  is  living  in

Koppa since 15-18 years. DW 2 has stated that he is staying in

his own house and it is constructed since 16-17 years back.  DW
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2 has admitted that he has started to reside at Koppa after the said

house was constructed.

   42. DW 2 in the relevant portion of his cross examination has

stated; 

"       ಕರಟರನಬದಲಲ ಆಗರರವ ಹಸರಸ ಪತತದಲಲರರವ ಅನಶಗಳರ ಹರಗಜ ಒಕಕಣರ
    ನನಗರ ಗರಜತತರರ ಹರಗಜ ಅವಪಗಳನರನ ಓದ,  ತಳದ‍ರರರಜನಡರ,

  ಒಪಪರರಜನಡರರತರತಸನರ ಎನದರರ ಸರ.      ಸದರ ಹಸರಸ ಪತತದಲಲ ಬರರದರರವ ಒಕಕಣರ
      ಪತರರರ ನರವಪ ಹಸರಸ ಮರಡರರಜನಡರ ಸರಸಧಸನರನರಭವದಲಲ ಇದರದಸರರ ಎನದರರ

ಸರ.        ಯರವ ಯರವ ಸಸತರತಗಳನರನ ಹಸರಸ ಮರಡರರತರತರರ ಅವಪಗಳನರನ ಸದರ
     ಹಸರಸ ಪತತದಲಲ ನಮಜದರ ಮರಡರರತರತರರ ಎನದರರ ಸರ.   ಸದರ ಹಸರಸ

       ಪತತದಲಲ ನನನ ತನದರಯವರ ರರಸದ ಮನರ ಬನತರ ಎನದರರ ಸರ.   ಅದನರನ ಈ
  ದರರರಯಲಲ "ಎ"       ಶರಡಜನಲರ‍ಆಸತ ಎನದರ ನಮಜದಸರರತರತರರ ಎನದರರ ಸರ.

ನಡ.4  ,        ಹಸರಸ ಪತತದ ಪತರರರ ದರಗಗಪಪ ಗಪಡರಗರ ರರಸದ ಮನರ,  ರರಜಟಟಗರ,
       ಅನಗಳ ಬನದರರತತದರಹರಗಜ ಅವರ ಮರಣರನನತರ ಅದನರನ ಅವರ ಪತನ ,

    ಅವರ ಮರಣರನನತರ ಈ ಮನರಯನರನ 5   ನರಸ ಹಸರಸದರರರರದ ಮಸಹನರ‍
       ಹರಗಜ ರರಮಣಣ ಅವರಗರ ಬರಬರಸಕರ ಎನದರ ನಮಜದಸರರತರತರರ ಎನದರರ ಸರ.

   ಸದರ ಹಸರಸ ಪತತರರಕ ನರನರ,       ನನನ ತನದರ ಹರಗಜ ನರರರಲಲ ಗನಡರಮಕಕಳರರ ಸಹ
  ಮರಡರರತರತಸರರ ಎನದರರ ಸರ.     ನಮಮ ತರಯಗರ ಅವರ ರಸವತ ಅವಧಯವರರಗಜ
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       ಸದರಮನರಯಲಲ ರರಸವರಲರ ಹಕರಕ ಇತರತ ಎನದರರ ಸರ.   ನನನ ತರಯಗರ ಸದರ
      ಹಸರಸ ಪತತದಲಲ ಯರವಪದರಸ ಸಸತರತ ರರಜಟಟರರವಪದಲಲ ಎನದರರ ಸರ.  ಸರಕಕಯರ

     ಮರನದರವರರದರ ತನದರ ತರಯ‍ಯವರರ ಮನರ ಹರಗಜ ಜವರಸನನರನ
   ಇಟರಟರರಜನಡರ ಮಕಕದದನರನ ಮಕಕಳಗರ ಹನಚರರತರತರರ.   ನನನ ತರಯಯವರರ

     ಆಸತಯನರನ ಇಟರಟ‍ರರಜನಡರರವ ಬಗರಗ ವಭರಗ ಪತತದಲಲ ಬರರದರರತತದರಯಸ
 ಎನದರರ ಗನಡ-    ಹರನಡತಯವರರ ಸದರ ಆಸತಯನರನ ಇಟರಟರರಜನಡರರತರತರರ. 

    ನನನ ತನದರ-     ತರಯಯವರರ ಆಸತಯನರನ ಇಟರಟ‍ರರಜನಡರರವ ಬಗರಗ ಹಸರಸ
    ಪತತದಲಲ ಬರರದರರತತದರಯಸ ಎನದರರ ಅದನರನ ಬರರದರರತರತರರ.   ನನನ

     ತನದರಯವರ ಮರಣರನನತರ ನನನ ತರಯಯವರ ಹರಸರನಲಲ ಗರತಮ
 ಪನಚರಯತಯಲಲ ಬದಲರವಣರಯರಗರರತತದರ.   ಈ ರಸತ

   ಬದಲರವಣರಯರಗರರವ ಬಗರಗ ನರನಯರಲಯದಲಲ ದರಖಲರಗಳನರನ
ಹರಜರರಪಡಸರರತರತಸನರ.      ನನನ ತನದರಯ ನನತರ ನನನ ತರಯಯವರಗರ

     ಖರತರಯರದ ಬಗರಗ ನನನ ವಕಸಲರಗರ ಮರಹತಯನರನ ನಸಡರರತರತಸನರ. 

  ನಡ.6,       ವಲರ‍ನಲಲ ರರಲಟರ‍ನರರ ಹರಕ ಮಸಲರ ಬರವಣಗರ ಮರಡದನತರ
  ಇದರ ಎನದರರ ಸರಯಲಲ.        ಅದರಸ ರಸತ ದನರನಕದಲರ‍ರಲ ಸಹ ರರಲಟರ‍ನರರ ಹರಕ

     ಮಸಲರ ಬರವಣಗರ ಮರಡದನತರ ಇದರ ಎನದರರ ಸರಯಲಲ.  ಸದರ ದರಖಲರಯಲಲ
      ರರಲಟರ‍ನರರ ಹರಕ ಮಸಲರ ಬರವಣಗರ ಮರಡರ‍ರತರತರರ ಎನದರರ ಸರಯಲಲ.
       ರರಲಟರ‍ನರರ ಹರಕ ಮಸಲರ ಬರವಣಗರ ಮರಡರರವ ಬಗರಗ ಯರವಪದರ ಹರಬರಬಟಟನ
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       ಗರರರತರ ಹರಗರ ಸಹ ಇಲಲ ಎನದರರ ಯರವಪದರಸ ಮಸಲರ ಬರವಣಗರ
ಮರಡರರವಪದಲಲ.  ನಡ.6      ಅನರನ ಎಷರಟ ಪಪಟಗಳಲಲ ಬರರದರರತರತರರ ಎನದರರ

    ಬಹಳ ವಷರಗಳರದದರನದ ನನಗರ ಈಗ ನರನಪಲಲ.   ನನನ ತರಯಯವರರ
  ಹರಬರಬಟಟನ ಗರರರತನರನ ಹರಕರತತದದರರ.      ನನನ ತರಯಯವರರ ಒನದರ ಹರಬರಬಟಟನ
 ಗರರರತನರನ ಹರಕರರತರತರರ. ನಡ.6      ರಲಲ ಹರಬರಬಟಟನ ಗರರರತನರನ ಚನದತಶರಸಖರರ

   ಅಥರರ ಜಗದಸಶರ‍ ಅವರರ ಗರರರತಸರರತರತರರ,    ನನಗರ ಸರಯರಗ ನರನಪಲಲ.
ನಡ.6       ಅನರನ ಬರರಸಲರ ನನನ ತರಯ ನನಗರ ಹರಸಳರರತರತರರ.   ಹಳರಸ ರರಜಸರರಟ‍

    ಎದರರರಗಡರಯದದ ನವಲರಸಕರರ ಅವರ ಎದರರರಗಡರ ವಲಲನರನ
ತಯರರಸರರತರತಸರರ. 

  ನಡ.6  ಅನರನ 2005     ರಲಲ ತಯರರಸಲರಗರರತತದರ ಆದರರ ತರನಬರ
   ವಷರಗಳರಗದದರನದ ನನಗರ ದನರನಕ ನರನಪಲಲ.    ಬಹರಶಶ ಡಸರನಬರರ ತನಗಳಲಲ

ಬರರಸರರತರತರರ.      ತರನಬರ ವಷರರರಗದದರನದ ಅದರ ಯರವ ರರರರರಗತರತ
  ಎನದರ ನನಗರ ನರನಪಲಲ. 

        ನನನ ತರಯ‍ಯವರರ ಯರವ ದನರನಕದನದರ ವಲರ ಅನರನ ಬರರಸಬರಸರರನದರ
      ಹರಸಳರರತರತರರ ಎನದರರ ದನರನಕ ನನಗರ ನರನಪಲಲ ಆದರರ 2-3   ದನ ಮರನಚರ

ತಳಸರರತರತರರ.      ಸದರ ವಲಲನರನ‍ ನವಲರಸಕರರ ಅವರರ ತಯರರಸರರತರತರರ.
ನಡ.5,    ವಲಲನರನ ರರಲಯಲಲ ಬರರದರರತರತರರ.  ನಡ.6  ,   ವಲಲನರನ ಟರಲಪರ‍
ಮರಡರರತರತರರ. 
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   ನಡ.6         ಅನರನ ಮದಲರ ರರಲಯಲಲ ಬರರದರ ನಮಗರ ಓದ ತಳಸದ ನನತರ
 ಟರಲಪರ‍ಮರಡರರತರತರರ.        ಸದರ ವಲರ‍ನಲಲ ಮದಲರ ರರಲಯಲಲ ಬರರದರ ನಮಗರ

      ಓದ ತಳಸದ ನನತರ ಟರಲಪರ‍ಮರಡರರವ ಬಗರಗ ನಮಜದಸರರವಪದಲಲ. ರರಲಯಲಲ
     ಬರರದದದ ವಲರ‍ರರಪಯನರನ ನಮಗರ ಓದ ತಳಸರರತರತರರ.   ಸದರ ರರಲಯಲಲ ಬರರದ
   ವಲಲನರನ ನರನಯರಲಯದ ಮರನದರ ಹರಜರರಪಡಸರರವಪದಲಲ.   ಸದರ ವಲಲನರನ

    ನವಲರಸಕರರ ಅವರ ಕಚರಸರಯಲಲ ಟರಲಪರ‍ ಮರಡರರತರತರರ,ಯರರರ
  ಮರಡರರತರತರರ ಎನದರ ಗರಜತತಲಲ.       ನವಲರಸಕರರ ಅವರರ ಸದರ ವಲರ ಗರ ಸಹ

     ಮರಡರರತರತರರಯಸ ಎನದರರ ಅವರರ ಅಥರರ ಅವರ ಅಸಸರಟನಟರ‍
   ಮರಡರರತರತರರ ನನಗರ ಸರಯರಗ ನರನಪಲಲ.     ಅವರ ಹತತರ ಅಸಸರಟನಟರ‍ ಆಗ

 ವಕಸಲರರ ಇದದರರ,    ಯರರರ ಎನದರ ನನಗರ ನರನಪಲಲ.     ಸದರ ವಲಲನರನ
   ನವಲರಸಕರರ ಅವರರ ಓದ ಹರಸಳರರತರತರರ.      ಸದರ ವಲಲನರನ ಅದರಸ ದನ

  ನರಜಸಟರಸ ಮರಡರರತರತರರ.       ನನನ ತರಯಯವರರ ನರಜಸಟರ ರರಸಟರರ ಗರ ತನನ
  ಹರಬರಬಟಟನ ಗರರರತನರನ ಮರಡರಬಹರದರ.

   ನಡ.6 ,        ವಲರ‍ನಲಲ ನನನ ತರಯಯ ಹರಬರಬಟಟನ ಗರರರತನರನ ಚನದತಶರಸಖರರ
   ಅಥರರ ಜಗದಸಶರ‍ ಅವರರ ಗರರರತಸರಬಹರದರ,   ನನಗರ ಸರಯರಗ

ನರನಪಲಲ.       ಸದರ ದರಖಲರಯನರನ ನರಜಸಡ ನನನ ತರಯಯ ಹರಬರಬಟಟನ ಗರರರತನರನ
  ಗರರರತಸರರವ ಬಗರಗ ಹರಸಳಬಹರದರ.     ನನನ ತರಯಯ ಹರಬರಬಟಟನ ಗರರರತನರನ

   ಸರಕಕದರರರರ ಗರರರತಸರರತರತರರ ಎನದರರ ಸರ. 

Visit   ecourts.gov.in   for updates or download mobile app “  eCourts Services  ” from Android or iOS



KACM300005712015

                                52                               O.S. No. 61/2015  

      ನನನ ತರಯಯ ಯರವ ಹರಬರಬಟಟನ ಗರರರತನರನ ಯರರರ
       ಗರರರತಸರರತರತರರ ಎನಬ ಬಗರಗ ಯರರಜ ಸಹ ಸಹ ಹರಕಲಲ ಎನದರರ

    ಚನದತಶರಸಖರರ ಅಥರರ ಜಗದಸಶರ‍ ಅವರರ ಗರರರತಸರರತರತರರ,  ನನಗರ
 ಸರಯರಗ ನರನಪಲಲ.       ಎರಡಜ ವಲರ‍ ಗಳಲಲ ಚನದತಶರಸಖರರ ಅಥರರ
     ಜಗದಸಶರ‍ ಇಬಬರಲಲ ಒಬಬರರ ಸಹ ಮರಡರರತರತರರ. 

 ನಡ.6 ,     ವಲರ‍ನಲಲ ನಡ.5    ವಲಲನರನ ರದರದಪಡಸರರವ ಬಗರಗ ಅಥರರ
       ಅದನರನ ರಸವನತರರಗ ಇಟಟರರವ ಬಗರಗ ಬರರದರರತರತರರ ಎನದರರ ಮದಲನರಸ

     ವಲರ‍ನ ಬಗರಗ ಉಲರಲಸಖ ಮರಡ ನಡ.6 ಬರರದರರತರತರರ.

 ನಡ.6     ರಲಲ ನನನ ತರಯ ("      ಇದರ ನನನ ಮದಲನರ ಹರಗಜ ಅನತಮ ವಲರ‍
         ಆಗದರದ ನನನ ಸಸನತ ಬರದದ ಹರಗಜ ಸಸ ಇಚರಚಯನದ ಹರಸಳ ಬರರಳಚರಚ ಮರಡಸದ

   ಈವಲರ ಅನರನ ........ “ )   ನಮಜದಸರರತರತರರ ಎನದರರ ಸರ. 

     ಮದಲನರಸ ವಲಲನರನ ನನನ ತರಯಯವರರ 2000   ನರಸ ಸರಲನಲಲ
ಬರರಸರರತರತರರ,   ದನರನಕ ನನಗರ ನರನಪಲಲ. 

  2000       ದ ಇಸವಯಲಲ ಬರರಸರರವ ವಲರ‍ ಯರರರ ಬರರದರರ,  ಎಲಲ
   ಬರರದರರತರತರರ ಎನದರ ನನಗರ ನರನಪಲಲ.      ಸದರ ವಲಲಗರ ನನನ ತರಯ‍ಒಟರಟ ಎಷರಟ

      ಹರಬರಬಟಟನ ಗರರರತನರನ ಹರಕರರತರತರರ ಎನದರ ನನಗರ ನಖರರರಗ ಹರಸಳಲರ
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ಬರರ‍ವಪದಲಲ.       ನನನ ತರಯಯವರರ ಎಲರಲ ಹರಬರಬಟಟನ ಗರರರತನರನ ಯರರ
      ಸಮಕಕಮ ಯರರ ಮರನದರ ಹರಕದರರ ಎನದರರ ನನಗರ ನರನಪಲಲ.   ಸದರ ವಲರ‍
        ಬರರದರರವ ದನರನಕ ಹರಗಜ ತನಗಳರ ನನಗರ ಗರಜತತಲಲ ಎನದರರ ಸರ. ಸರಕಕಯರ

  ಮರನದರವರರದರ ವಷರ ಗರಜತತದರ.       ಸದರ ವಲಲನರನ ಹಳರ ರರಜರರಟ‍ಎದರರರಗಡರ
  ನವಲರಸಕರರ ಕಚರಸರಯಲಲ ಬರರದರರತರತರರ.     ಸದರ ವಲಲನರನ ಬರಳಗರಗ 10-30

 ಯನದ 11-30   ವರರಗಜ ಬರರದರಬಹರದರ.      ಸದರ ವಲರ‍ಗರ ಸರಕಕದರರರರಗ
     ಚನದತಶರಸಖರರ ಅಥರರ ಜಗದಸಶರ‍ ಅವರರ ಸಹ ಮರಡರರತರತರರ,  ನನಗರ

 ಸರಯರಗ ನರನಪಲಲ.      ಚನದತಶರಸಖರರ ಅವರರ ಒನದರ ಕಡರ ಸಹ ಮರಡರರತರತರರ.
       ಸದರ ಚನದತಶರಸಖರರ ಅವರರ ಈ ಪತಕರಣ ನಡರಯರವ ಸಮಯದಲಲ 2 ಬರರ

      ನರ‍ನಯರಲಯರರಕ ಬನದರ ರರಪರಸರ ಹರಜಸಗರರತರತರರ ಎನದರರ ನನಗರ ಗರಜತತಲಲ.
     ಜಗದಸಶರ‍ ಅವರರ ಒನದರಸ ಕಡರ ಸಹ ಹರಕರಬಹರದರ.   ಜಗದಸಶರ‍ ಅವರರರ

     ಕಜಡ ನವಲರಸಕರರ ಅವರ ಕಚರಸರಯಲಲ ಸಹ ಹರಕರರತರತರರ.   ಜಗದಸಶರ‍
    ಅವರರ ನನಗರ ಸನಬನಧಕರರ ಎನದರರ ಸರಯಲಲ.   ಅವರರ ನಮಮ

ಊರರಮನರಯವರರ.     ಜಗದಸಶರ‍ಅವರರ ನನಗರ ಸರನಸಹತರಲಲ.   ಅವರಜ ಕಜಡರ
    ನಮಮ ಗರತಮ ಪನಚರಯತ ರರನಪತಯಲಲ ಬರರತರತರರ. 

        ನರನರ ಗರತಮ ಪನಚರಯತ ಅಧನಕಕ ಹರಗಜ ಉಪ ಅಧನಕಕನರಗರರತರತಸನರ
 ಎನದರರ ಸರಯಲಲ,   ನರನರ ಸದಸನನರಗರರತರತಸನರ.    ನರನರ ಒನದರಸ ಬರರ

ಸದಸನನರಗರರತರತಸನರ.     ಜಗದಸಶರ‍ ಅವರರ ನಮಮ ಗರತಮಪನಚರಯತಯ
    ರರನಪತಯಲಲ ಬರರವ ಮತದರರ ಎನದರರ ಸರ.   ನರನರ 2009  ರಲಲ
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 ಗರತಮಪನಚರಯತಯ ಸದಸನನರಗರರತರತಸನರ,    ನನಗರ ಸರಯರಗ ನರನಪಲಲ.  ಸಬರ‍
    ರರಸಟರರ ಕಚರಸರಗರ ನನನ ತರಯ 11-30    ಗನಟರ ಸಮಯದಲಲ ಹರಜಸಗರರತರತರರ.

     ಸಬರ‍ರರಸಟರರ ಕಚರಸರಯಲಲ ದರಖಲರತಗಳನರನ ಹರಜರರಪಡಸರರರಗ 12-45

ಆಗರರತತದರ.     ಎಲರಲ ಪತಕತಯಗಳರ ಮರಗಸರರಜನಡರ ದರಖಲರತಗಳನರನ
   ರರಪರಸರ ಪಡರದರರರಜನಡರ ಬರರರರಗ 1-30  ಗನಟರ ಆಗರರತತದರ.

 ನಡ.5     ರಲಲರರವ ಹರಬರಬಟಟನ ಗರರರತಗಜ ಹರಗಜ ನಡ.6 ರಲಲರರವ
    ಹರಬರಬಟಟನ ಗರರರತಗಜ ವನತರನಸವದರ ಎನದರರ ಸರಯಲಲ,   ಎರಡರ‍ರ ಒನದರಸ

 ತರಹ ಇದರ.      ಎರಡಜ ಹರಬರಬಟಟನ ಗರರರತರಗಳನರನ ರರಸರಯನಕ ಪರಸರರಕಗರಗ
     ಕಳರಹಸಲರ ನನಗರ ಯರವಪದರಸ ಅಭನನತರವಲಲ ಎನದರರ ಸರ. 

 ನಡ.6      ರಲಲರರವ ಓವರರ ರರಲಟನಗರ‍ಅನರನ ರರಸರಯನಕ ಪರಸರರಕಗರಗ
     ಕಳರಹಸಲರ ನನಗರ ಯರವಪದರಸ ಅಭನನತರವಲಲ ಎನದರರ ಸರ.

 

        ಮರಸಹನ ಹರಗಜ ನರನರ ಅನರಜನಸನನರರಗ ,    ಚರನರನಗ ಇದರದಸರರ ಎನದರರ
   ಎಲಲರ ಜರಜತರ ಚರನರನಗ ಇದರದಸರರ. 

        ನನನ ತರಯಯವರರ ಯರವಪದರಸ ವಲಲನರನ ಬರರದರರವಪದಲಲ,  ಹರಗಜ
       ಅವರಗರ ಯರವಪದರಸ ವಲಲನರನ ಬರರಯಲರ ಚರಲತನನ ಹರಗಜ ಉದರದಸಶ ಇರಲಲಲ
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 ಎನದರರ ಸರಯಲಲ.       ಅದರಸ ರಸತ ಅವರಗರ ವಲಲನರನ ಬರರಯಲರ ಯರವಪದರಸ
   ಅಧರರರ ಇರಲಲಲ ಎನದರರ ಸರಯಲಲ. 

  ನರನರ ,      ಮಸಹನ ಹರಗಜ ವಜರಸನದತ ಅವರರ ನಡ.5   ಮತರತ 6 ಗಳರ
     ಸಸಷಟ ಮರಡರರಜನಡರರವ ದರಖಲರತಗಳರ ಎನದರರ ಸರಯಲಲ.  ನಡ.5  ಮತರತ

6       ರಲಲರರವ ಹರಬರಬಟಟನ ಗರರರತರಗಳರ ನನನ ತರಯಯದಲಲ ಎನದರರ ಸರಯಲಲ.
        ನನನ ತರಯಯವರಗರ ವಲಲನರನ ಬರರಯಲರ ಚರಲತನನ ಹರಗಜ ಅಧರರರ ಇರಲಲಲ

 ಎನದರರ ಸರಯಲಲ. 

     ನರನರ ನರನಯರಲಯದ ಮರನದರ ನನನ ತಮಮನಗರ
    ಅನರಕಜಲರರಗಬರಸರರನದರ ಸಸಷಟ ಮರಡರರಜನಡರರವ ದರಖಲರತಗಳನರನ

     ಆಧರಸ ಸರಳರಳ ಸರಕಕಕವನರನ ನರಡಯರತತದರದಸನ ಎನದರರ ಸರಯಲಲ. 

   ನಡ.5  ಹರಗಜ 6     ನರವಪ ಸಸಷಟ ಮರಡರರಜನಡರರವ ದರಖಲರತಗಳರ ಎನದರರ
ಸರಯಲಲ.       ನರನರ ಸರಳರಳ ಪತಮರಣಪತತವನರನ ಸಲಲಸ ಸರಳರಳ ಸರಕಕಕ

  ”ನರಡಯರತತದರದಸನರ ಎನದರರ ಸರಯಲಲ .

   43.   DW 3  in his cross examination has stated that Rathnakara,

Mohana  and  Ramanna  are  not  his  relatives  but  neighbours
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belonging  to  one  village.  DW  3  has  stated  that  he  knows

Rathnakara  and Mohana   and they are  his  close  friends  since

birth.

  44.  DW 3 in the relevant portion of his cross examination

has stated;

"      ರರನಕಮಮನವರರ ನನಗರ ನರನರ ಸಣಣವನರ ಇದರದಗನನದಲಜ ನನಗರ
ಪರಚಯವರರತರತರರ.       ರರನಕಮಮನವರ ಹರಸರನಲಲ ವಭರಗ ಪತರರರ ಆಸತ

      ಬನದರರತತದರ ಎನದರರ ನನಗರ ವಭರಗದ ಬಗರಗ ಏನಜ ಗರಜತತಲಲ.  ಅವರ
      ಹರಸರನಲಲ ಯರವಪದರದರಜ ಆಸತ ಇತರತಸ ಎನದರರ ನನಗರ ಗರಜತತಲಲ. 

       ಇದರ ನರನಯರಲಯದಲಲ ಚನದತಶರಸಖರರ ಅವರರ ನನನ ಜರಜತರ
 ಸರಕಕದರರರರಗ 2      ಬರರ ಹರಜರರಗರರತರತರರ ಎನದರರ ನನನ ಜರಜತರಯಲಲ

 ಅವರರ ಬನದರರವಪದಲಲ. 

      ರತರನಕರರ ಅವರರ ವಲರ‍ ಗರ ಸಹ ಮರಡಬರಸರರನದರ ಹರಸಳರರತರತರರ,  ಬರಸರರ
   ಯರವಪದರಸ ವಷಯಗಳರ ನನಗರ ಗರಜತತಲಲ.     ಸದರ ವಲರ‍ಗರ ಸಹ ಹರಕಬರಸರರನದರ

       ಹರಜರತರಪಡಸ ಬರಸರರ ಯರವಪದರಸ ವಚರರಗಳರ ನನಗರ ಗರಜತತಲಲ ಎನದರರ ಸರ. 
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        ಒನದರ ದನ ಮರನಚರ ವಲರ‍ ಗರ ಸರಕಕದರರರರಗ ಸಹ ಮರಡಬರಸರರನದರ
   ರತರನಕರರ ಅವರರ ನನಗರ ತಳಸರರತರತರರ.     ಅದರರ ನನಗರ ದನರನಕ ನರನಪಲಲ.

       ಸದರ ವಲರ‍ ನರನರ ಎಲಲ ಸಹ ಮರಡರರತರತಸನರ ಎನದರರ ತರನಬರ
  ಸಮಯರರಗದದರನದ ನನಗರ ನರನಪಲಲ.      ಸದರ ವಲರ‍ಅನರನ‍ಯರವ ಆಧರರದ

      ಮಸಲರ ಬರರಸರರತರತರರ ಹರಗಜ ಯರರರ ಹರಸಳದ ಮಸರರಗರ ಬರರಸರರತರತರರ
     ಎನದರರ ಅವರ ತರಯ ರರನಕಮಮ ನವರರ ಹರಸಳರಬಹ‍ರದರ. 

       ರರನಕಮಮನವರರ ಎಲಲ ಬರವಣಗರ ಮರಡಬರಸಕರ ಹರಗರ ಎಷರಟ ಹರಜತತಗರ
     ಮರಡಬರಸರರನದರ ತಳಸರರತರತರರಯಸ ಎನದರರ ಅವರರ ಆ ವಚರರವನರನ

ಹರಸಳರ‍ರವಪದಲಲ. 

         ಸದರ ವಲರ‍ನಲಲ ಬರರದರರವ ವಚರರಗಳರ ನನಗರ ಗರಜತತಲಲ ಎನದರರ ಸರ.

       ಸದರ ವಲರ‍ರರಲಯಲಲ ಬರರದರರವ ವಲರಜಲಸ ಅಥರರ ಟರಲಪರ‍ಮರಡರರತರತರರಜಸ
   ಎನದರರ ನನಗರ ಅಷರಜಟನದರ ಗರಜತತಲಲ.     ನರನರ ಹರಜಸದರಗ ಸದರ ವಲಲನರನ

 ಬರವಣಗರ ಮರಡರತತದದರರ,     ನರನರ ನನತರ ಸಹ ಮರಡರರತರತಸನರ.  ನರನರ
    ಹರಜಸಗರವಷಟರಲಲ ವಲಲನರನ ಬರವಣಗರ ಮರಡ ಆಗರರತತದರ.    ಸದರ ವಲಲಗರ

       ಸಹಯನರನ ಮರಡದರದ ಬಟಟರರ ಬರಸರರ ಯರವಪದರಸ ವಚರರಗಳರ ನನಗರ ಗರಜತತಲಲ
 ಎನದರರ ಸರ. 
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         ನನಗರ ರತರನಕರರ ಅವರರ ಸದರ ವಲರ‍ ಗರ ಸರಕಕದರರರರಗ ಸಹ
       ಮರಡಬರಸರರನದರ ತಳಸದ ಮಸರರಗರ ನರನರ ಸದರ ವಲರ‍ ಗರ ಸಹ

ಮರಡರರತರತಸನರ.

  ನಡ.6,       ವಲರ ನಲಲ ರರಲಟರ‍ನರರ ಹರಕ ಮಸಲರ ಬರವಣಗರ
   ಮರಡರರತರತರರ ಎನದರರ ನನಗರ ಗರಜತತಲಲ.  ನಡ.  6    ರಲಲ ರರಲಟರ‍ನರರ ಹರಕ

       ಮಸಲರ ಬರವಣಗರ ಯರರರಗ ಮರಡರರತರತರರ ಎನದರರ ನನಗರ ಗರಜತತಲಲ.
 

       ತರನಬರ ಸಮಯರರಗದದರನದ ರರನಕಮಮನವರರ ಎಷರಟ ಹರಬರಬಟಟನ
       ಗರರರತರ ಮ‍ರಡರರತರತರರ ಹರಗಜ ಎಲರಲಲಲ ಹರಬರಬಟಟನ ಗರರರತರ

    ಮರಡರರತರತರರ ಎನದರರ ನನಗರ ನರನಪಲಲ.     ಸದರ ವಲರ‍ಎಷರಟ ಪಪಟಗಳಲಲತರತ
   ಎನದರರ ನನಗರ ಗರಜತತಲಲ.

 

         ರರನಕಮಮನವರರ ಹರಬರಬಟಟನ ಗರರರತನರನ ಯರರರ ಗರರರತಸರರತರತರರ ಎನದರರ
  ನನಗರ ಹರಸಳಲರ ಬರರವಪದಲಲ.      ನರನರ ಹರಗಜ ರತರನಕರ ಅವರರ ಸರಸರ

     ನರನಯರಲಯದಲಲ ಸರಳರಳ ಸರಕಕಕ ನರಡಯರತತದರದಸರರ ಎನದರರ ಸರಯಲಲ.
    ಸರಕಕಯರ ಮರನದರವರರದರ ಸಹ ಹರಕಬರಸರರನದರ ಹರಸಳರರತರತರರ,   ನರನರ ಸಹ

ಮರಡರರತರತಸನರ,       ಅದರ ನಜ ಅಥರರ ಸರಳರಜಳಸ ಎನದರ ನನಗರ ಗರಜತತಲಲ. 
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          ರತರನಕರರ ಅವರರ ಹರಸಳದ ಮಸರರಗರಸ ನರನರ ಸದರ ವಲರ‍ನ ಮಸಲರ
       ವಶರಸಸದ ಮಸಲರ ಸಹ ಮರಡರರತರತಸನರ ಎನದರರ ಅವರರರ ಕಜಡರ ನನಗರ
         ಬರಸರರದರಗ ಬರನನರರ‍ ನ ಅಥರರ ಇತರ ವ‍ನವಹರರಗಳಲಲ ಸಹ ಮರಡರರತರತರರ.

       ರತರನಕರ ಅವರರ ನಮಮ ಭರಗದ ಗರತಮ ಪನಚರಯತಯ ಈ ಹನದನ
      ಸದಸನರರಗದದರರ ಎನದರರ ಅವರರ ಬರಸರರಸ ಗರತಮ ಪನಚರಯತಯ

ಸದಸನನರಗರರತರತರರ.       ನರನರ ಹರಗಜ ರತರನಕರ ಅವರರ ಸರಸರ ತಯರರಸರರವ
       ಸರಳರಳ ವಲರ‍ ಗರ ಪಪರಕರರಗ ಸರಳರಳ ಸರಕಕಕ ನರಡಯರತತದರದಸನರ ಹರಗಜ

     ರರನಕಮಮನವರರ ಯರವಪದರ ವಲಲನರನ ಮರಡರರವಪದಲಲ ಎನದರರ ಸರಯಲಲ.
     ನರನರ ನರನಯರಲಯದಲಲ ಸರಳರಳ ಸರಕಕಕ ನರಡಯರತತದರರದಸನರ ಎನದರರ

”ಸರಯಲಲ . 

   45.  On perusal of the entire cross examination of DW 3, it

shows  that  he  does  not  know  anything  about  the  partition

between the parties nor about the contents of the Will at Ex.D6.

It  is  the  case  of  the  plaintiff  that  the  suit  schedule  'A'  to  'D'

properties are the joint family properties and suit schedule 'E' to

'H' properties are his own properties. The plaintiff has sought  for

partition  in  the  suit  schedule  'A'  to  ‘C’ and  'D'  suit  schedule

properties  and  has  also  sought  for  the  order  of  injunction  by
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restraining the defendants from trespassing in the suit schedule 'E'

to  'H'  properties.      On  the  other  hand,  the  defendants  have

admitted the relationship with the plaintiff, but denied the nature

of the properties as alleged by the plaintiff.    The plaintiff has

produced  Ex.P1 the  certified  copy  of  the  partition  deed dated

16.12.1982, Ex.P2 the RTC of the year 2014-2015 pertaining to

Sy.  No.31  measuring  26  guntas  standing  in  the  name  of

Smt.Venkamma  W/o  Duggappa  Gowda  which  is  the  ‘D’ suit

schedule property. The mode of possession is mentioned as MR-

11/2000-01 on basis of Pouthi.  Ex.P3 is the certified copy of the

Assessment. Ex.P4 is the Electricity Bill. Ex.P5 is the true copy

of  the  objections  given  to  the  Marithotlu  Grama  Panchayath

given by the defendant No.3 in respect of the Khatha change in

favour of the plaintiff. Ex.P6 is the notice dated 30.5.2015 given

by the Thahasildar, Koppa Taluk to the plaintiff to appear before

them and produce documents as the objections have been filed by

Smt.Nagarathna  and  Sri.Mohana.  Ex.P7  to  P17  are  the
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photographs  of  the  suit  schedule  properties.  Ex.P19  is  the

endorsement,  dated  9.2.2015  given  by  the  Marithotlu  Grama

Panchayath  to  the  plaintiff  in  respect  of  the  objections  dated

25.1.2015 filed by the defendant No.3. Ex.P20 is the true copy of

the Resolution of the Marithotlu Grama Panchayath. 

  

    46.  On the other hand, Ex.D1 the Niveshana Hakku Pathra

was marked on confrontation at the time of cross examination of

PW 1. Ex. D2 is the RTC of the year 2014-2015 pertaining to Sy.

No.31  measuring  26  guntas  standing  in  the  name  of  Smt.

Venkamma W/o Duggappa Gowda and the mode of possession is

mentioned as MR-11/2000-01 on the basis of pouthi. Ex.D3 is the

RTC of the year 2014-2015 pertaining to Sy. No.25 P1 measuring

1 acre 19 guntas standing in the name of Mohana S/o Duggappa

Gowda and the mode of possession is mentioned as MR-85/KLR.

Ex.D4  is  the  Partition  Deed  dated  16.12.1982  which  was

executed in between the plaintiff  and the  defendants  and their
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father late  Duggappa Gowda.  Ex.D5 is the original  Registered

Will dated 7.11.2000 and Ex.D6 is the original unregistered Will

dated 21.10.2005 which are  alleged to  have been executed by

Smt.Venkamma.  At  this  stage  the  two  facts  arise  for  the

consideration.   When  the  suit  for  partition  is  filed  seeking

partition in  the  properties  of  Duggappa Gowda or  in  the  joint

family  properties  of  Duggappa  Gowda,  all  the  legal  heirs  of

Duggappa  Gowda  are  the  necessary  and  proper  parties  for

adjudication of the suit.   In this suit admittedly, the 6 daughters

of the Duggappa Gowda are not made as a parties in the suit and

the plaintiff not averred anything about the share of the daughters

of Duggappa Gowda.  Further there is no averment in the plaint

to show  whether the share of the daughters of Duggappa Gowda

was relinquished or already allotted to the said 6 daughters of

Duggappa  Gowda.   The  plaintiff  has  sought  for  the  relief  of

permanent  injunction  in  respect  of  the  properties  which  are

described as suit schedule 'E' to  'G' properties.   But, admittedly
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the suit schedule 'E' to 'G' properties are in the government land

in Sy.No. 96 of Marithotlu Village and the plaintiff has not placed

any evidence or explanation whether these properties are granted

to the plaintiff or not.  Further the plaintiff has not produced any

documents  to  show  that  these  properties  are  in  his  exclusive

possession.     On the  other  hand,  the  defendants  who are  the

brothers of the plaintiff have denied the nature of the properties

as alleged by the plaintiff. 

  

    47.    On one hand the plaintiff has averred in the plaint that his

father died intestate  with respect  to  suit  ‘D’ schedule  property

leaving behind the defendants and the plaintiff as his legal heirs

and the said ‘D’ schedule property is liable to be divided equally

between the plaintiff and the defendants. It  is pertinent to note

that in a suit for partition it is necessary to join all the necessary

parties  to  the  suit.  The  plaintiff  has  not  produced  the

Genealogical tree.  In this suit as per admissions of the parties, it
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is quite clear that the 6 daughters of Duggappa Gowda are not

made as parties to the suit nor Smt.Nagarathna is brought before

this Court who is one of the beneficiary under the Will executed

by  Late  Smt.Venkamma.   Without  making  the  daughters  of

Duggappa Gowda as parties to the suit, the claim of partition on

the properties of Duggappa Gowda cannot be adjudicated.  It is

pertinent to note that even after filing of the written statement by

the defendants the plaintiff has not  put  any effort  to bring the

daughters of Duggappa Gowda on record.     The plaintiff  has

amended  the  plaint  but  not  chosen  to  make  the  daughters  of

Duggappa Gowda as necessary parties to the suit. At the time of

arguments the learned counsel for the plaintiff has argued that the

defendants  have  not  brought  Smt.Nagarathnamma  before  the

Court.   The defendants have tried to rely upon Ex.D5 and Ex.D6

which  are  two  Wills  alleged  to  have  been  executed  by  Late

Venkamma at different point of time.
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     48. A  Will  is the legal declaration of a person’s intention

which he/she wishes to be performed after his/her death and once

the Will  is  made by the  testator  it  can only be  revoke during

his/her lifetime. A person can not make a Will of his/her ancestral

property but, he/she can make a Will only of his/her self acquired

property. A testator who is having power to make the Will during

his/her life time, but it will take effect only after his/her death. A

Will  may also be  revoked by the  execution  of  new Will.  The

Hon’ble Supreme Court in its various decisions it  is held that,

when the property devolved upon the divided sons and daughters

per capita and not per stripes, each one of them was entitled to

alienate their shares, particularly were allotted in their favour and

in a case of this nature, the joint co-parcenary does not come.

   49.  The  Hon’ble  Apex  Court  in  (1986)  3  SCC  567-

COMMISSIONER  OF  WEALTH  TAX,  KANPUR  AND
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OTHERS V/s CHANDER SEN AND OTHERS, it is held that,

Class I heirs listed in the schedule under Section 8 of the Hindu

Succession Act,1956 makes the son of an intestate to become an

absolute owner of the property which he derives from his father

and constitutes the property as absolute one and his son has no

right by birth over such properties. Hence, it is settled principle

of law that, when a divided son or daughter has got the property

belonging to their father in a partition, whether it is ancestral or

self acquired property of the father, they become absolute owners

of their respective shares and they can deal with the properties

exclusively excluding their sons. In this case the khatha of the

suit ‘A’ to ‘C’ schedule properties was standing in the name of

Duggappa Gowda till his death and after his death the khatha was

mutated in the name of Smt.Venkamma  under the Pouthi khatha.

That does not make Smt.Venkamma the absolute owner of the

said properties unless and until the said properties were given to

her  by  her  husband  by  execution  of  documents  during  his
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lifetime. Only on the basis of Pouthi khatha it cannot be said that

Smt.Venkamma had give right to execute a Will and bequeath the

said properties in favour of Mohana and Nagarathnamma.

    50.      The defendants have relied upon two Wills but there is

no specification in the latest Will, if the earlier Will stands good

or is continued or kept intact or that it holds good in respect of

suit  ‘D’ schedule  property.   As  I  stated  supra,  Will  is  a  legal

document which come into existence after the death of testator.

The  testator  has  power  to  make  declaration  of  Will  un-

numberable times, but it is always the last Will of testator which

will prevail. But in this case the plaintiff has not resorted to relief

in respect of the alleged Wills executed by Smt.Venkamma, even

if the plaintiff has acquired right over the suit ‘A’ to ‘C’ properties

as per partition deed bearing S.R.No.296/1982-83. Further there

is no explanation why the 6 daughters of late Duggappa Gowda

and late  Smt.Venkamma were not  made as parties in this suit.
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Hence, for the reasons and discussion made above,  Issue No. 1

to 3, 6 and 8 are answered in the Negative.

 

    51.   Issue No. 4, 5 and 9 : -  These issues are interconnected

with each other, hence, they are taken up together for common

discussion in order to avoid the repetition of same facts.  Before

giving  any  order  of  injunction  on  suit  schedule   'E'  to  'G'

properties,  the  nature  of  the  properties  has  to  be  adjudicated.

The injunction order cannot be granted on the government land

without any proper documents as the plaintiff has not placed any

documents  before  the  Court  to  show  that  if   'E'  to  'G'  were

granted  to  him.  Further  on  perusal  of  the  documents  and  the

evidence  on  record  it  reveals  that  the  plaintiff  is  not  in  the

exclusive possession of the suit ‘E’ to ‘H’ schedule properties.

 

     52.  It is pertinent to note that, Hon’ble Supreme Court in AIR

2008  SUPREME  COURT  2033-ANATHULA  SUDHAKAR  V/s

P.BUCHI REDDY (DEAD) BY LRs AND OTHERS-  highlighted the
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position in regard to suits for prohibitory injunction relating to

immovable  property.  It  is  held  that,  as  a  suit  for  injunction

simpliciter is concerned only with possession, normally the issue

of title will not be directly and substantially in issue. The prayer

for injunction will be decided with reference to the finding on

possession.  Admittedly  the  plaintiff  is  not  in  possession  and

enjoyment  of  the  suit  ‘E’  to  ‘H’  schedule  properties  as  no

documents are produced by the plaintiff.  Hence, Issue No.4, 5

and 9 are answered in the Negative.

 

   53. Issue  No.  7: -  This  issue  is  framed  in  respect  of  the

entitlement  of the plaintiff for the relief of demarcation of suit

schedule ‘A’ to ‘D’ properties by the Court Commissioner. This is

suit  for  declaration,  partition,  permanent  injunction  and  other

reliefs, at this stage this issue does not call any discussion. Hence,

issue No.7 is answered in the Negative.
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    54. Issue No. 10: -  The plaintiff has also sought for the relief

of mesne  profits  along  with  the  other  reliefs  of  declaration,

partition, permanent injunction, etc. As per Section 2(12) of CPC,

mesne profits of property means those profits which the person in

wrongful possession of such property actually received or might

with ordinary diligence have received there from, together with

interest  on  such  profits,  but  shall  not  include  profits  due  to

improvements made by the person in wrongful possession. In this

case  the  plaintiff  has  not  pleaded  that  the  defendants  are  in

wrongful possession of the suit schedule properties. Further, the

plaintiff has not at all placed any evidence in this regard. It  is

well settled that in a suit for partition the plaintiff is not entitled

for  mesne  profits,  but  entitled  for  accounts.  This  view of  this

Court  receives  support  from the  law declared  by  the  Hon’ble

High Court of Karnataka in the decision reported in  ILR 1991

KAR  4506-THAMMEGOWDA  V/s  SIDDEGOWDA.

Therefore,  the  plaintiff  is  not  entitled  to  any mesne  profits  as
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claimed.  Further  the  plaintiff  has  not  placed any documentary

evidence to show that the defendants have tried to sell, or create

any charge or encumbrance over the suit schedule properties. In

view of the findings given on Issue No.1 to 9, the plaintiff is not

entitled for the relief as sought for. Looking to the relationship

between the parties there is no order as to costs.  Hence, Issue

No.10 is answered in the Negative.

   55. Issue No. 11:    In view of the above findings on Issue No. 1

to 10, I proceed to pass the following;

O R D E R

     The  suit  of  the  plaintiff  is  hereby
dismissed. 
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            No order as to costs.

         Draw decree accordingly.  

(Dictated to the Stenographer, typed by her directly through computer,
corrected by me and then pronounced in the open court on this the 30th

day of January, 2023)

                                                          Sd/-xxxx 30/1/2023
                                              (Aishwarya Chidanand Pattanshetti)
                                                    Civil Judge & JMFC.,Koppa.

A N N E X U R E

                                 
List of witnesses examined for the plaintiff:
PW 1     : O.D Ramanna         - 2.8.2021

List of witnesses examined for the defendants:
DW 1    : Mohana                        - 11.3.2022
DW 2    : O.D Rathnakara           - 17.9.2022
DW 3    : Vijendra                       - 16.12.2022
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List of documents marked for the plaintiff:
 Ex.P1 : Certified copy of the partition deed dated 16.12.1982.
 Ex.P2 : RTC   
 Ex.P3 : Certified copy of the Assessment extract.
 Ex.P4 : Electricity Bill
 Ex.P5 : True copy of the objections given to the Marithotlu 
             Grama Panchayath
 Ex.P6 : Notice dated 30.5.2015 given by the Thahasildar, Koppa 
               Taluk 
 Ex.P7 to P17 : Photographs of the suit schedule properties   
 Ex.P18 : CD
 Ex.P19 : Endorsement dated 9.2.2015 given by the Marithotlu  
                Grama Panchayath
 Ex.P20 : True copy of the Resolution of the Marithotlu Grama  
               Panchayath

List of documents marked for the defendants:
 Ex.D 1 : Niveshana Hakku Pathra 
 ExD 2 : RTC 
 Ex.D3 : RTC 
 Ex.D4 : Partition Deed dated 16.12.1982
 Ex.D4(a)  : Signature of DW 2 
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 Ex.D5      : Original Registered Will dated 7.11.2000 
 Ex.D5(a)  : Signature of DW 2 
 Ex.D6      : Original unregistered Will dated 21.10.2005
 Ex.D6(a)  : Signature of DW 2 
 Ex.D6(b)  : Signature of DW 3 

                                     
                                                    Sd/-xxxx 30/1/2023
                                          (Aishwarya Chidanand Pattanshetti)
                                                 Civil Judge & JMFC.,Koppa.
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