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1 O.S. No. 61/2015

IN THE COURT OF THE CIVIL JUDGE & JMFC., KOPPA

Present : Smt.Aishwarya Chidanand Pattanshetti, B.com, LL.Mm,
Civil Judge & JMFC., Koppa.

Dated : This the 30" day of January 2023.

0O.S. No. 61/2015

Plaintiff/s : O.D. Ramanna, S/o Late. Duggappa
Gowda, Aged about 60 years,
Agriculturist, R/o0 Oni Thota, Marithotlu
Village, Andagaru Post, Koppa Taluk.

(Represented by Sri. B.S.Naveen Rao, Adv.,)
V/S

Defendant/s : 1. Sri. Laxamanna, S/o Late. Duggappa
Gowda, Aged about 58 years,
Agriculturist, R/o Oni Thota,
Marithotlu Village, Andagaru Post,
Koppa Taluk.
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2. Sri. Ratanakar, S/o Late. Duggappa
Gowda, Aged about 54 years,
R/o Bharath Rice Mill Road,
Koppa Post, Koppa.

3. Sri. Mohana, S/o Late. Duggappa
Gowda, Aged about 52 years,
Agriculturist, R/o Oni Thota, Marithotlu
Village, Andagaru Post, Koppa Taluk.

(Represented by Sri. G.M. Vishwanatha, Adv.,)

Date of institution of the suit : 14.7.2015

Nature of the suit :Declaration, Partition,
Permanent Injunction
& Mesne Profits.

Date of commencement of recording :2.8.2021

evidence

Date on which the judgment : 30.1.2023

pronounced

Total duration : Year/s Month/s  Days

7 6 16
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JUDGMENT

The plaintiff has filed this suit against the defendants for the

relief of declaration that the plaintiff is entitled for %2 share in ‘A’
to ‘C’ suit schedule properties, partition of his 1/4™ share in the
‘D’ suit schedule property, permanent injunction restraining the
defendants, their men, agents, workmen or any other persons
claiming through them from trespassing upon the suit ‘E’ to ‘H’
schedule properties or causing damage in any manner, for mesne
profits, Court costs with such other reliefs fit to grant under the

facts and circumstances of the case.

2. The brief facts of the plaintiff’s case are as follows:

It is averred that the plaintiff and the defendants are brothers
and they are the sons of Late Duggappa Gowda and Late Smt
Venkamma. The father of the plaintiff and defendants Duggappa
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Gowda died intestate on 23.9.1993 leaving behind the plaintiff
and defendants and his wife Smt Venkamma as legal heirs.
Their mother Smt. Venkamma also died intestate on 10.10.2014
by leaving behind the plaintiff and defendants as her legal heirs.
It is stated that the plaintiff and the defendants have 6 sisters who

are married and living separately.

It is stated that the joint family properties owned and acquired
by Duggappa Gowda as Kartha of the family, was partitioned
between the plaintiff, defendants and Duggappa Gowda through a
registered partition deed bearing S.R. No 296/1982-83 registered
at the office of the Sub-Registrar, Koppa. After the said partition
deed, the father of the plaintiff retained an extent of 26 guntas of
land situated in Sy.No. 31 of Marithotlu Village, Kasaba Hobli,
Koppa Taluk. Further their father Duggappa Gowda has also
retained khatha of the residential house property with two sheds

in his share situated in Sy.No. 25 of Marithotlu Village, Kasaba
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Hobli, Koppa Taluk. The house property is described as suit

schedule 'A' property and the two sheds are described as 'C' and
'D' properties and 26 guntas of garden land as 'D' schedule
property. After the partition the khatha of the 'A' to 'D' schedule
properties is mutated into the name of the father of the plaintiff as

per the partition deed.

It is stated that after the partition though the plaintiff,
defendants and their parents were enjoying their respective
shares, but they all were jointly residing in a house i.e., ‘A’ suit
schedule property and using the ‘B’ and ‘C’ schedule properties.
That house was very old and a thatched house at the time of
partition and was renovated by the plaintiff with his father in
1989 in the same place. It is stated that after the marriage of the
plaintiff, the plaintiff, defendants and their parents used to have a
common kitchen in the ‘A’ suit schedule property. It is stated that

after 1% years of the plaintiff’s marriage due to some differences
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between the family members, he started to live separately in the
shed raised by him on the northern side of the house 'A' schedule
property and also using the upstairs of 'A' schedule property and
‘A’ suit schedule property with ‘B’ and 'C' schedule properties. It
is further alleged that in addition to the extended portion of the
house, which was constructed by him, the plaintiff had also
constructed two other sheds separately in Sy.No. 96 of the
Marithotlu Village, which is situated in Government land and
same is situated on the Northern side of the 'A’ schedule property.
The said two sheds are described as suit schedule 'E' and 'F'
property. It is also alleged that except the plaintiff no one has
the right over the suit schedule 'E' and 'F' properties. The
plaintiff has carved out a kana in Sy No.25 in an extent of 4
guntas which is situated in the northern side of the suit schedule
'A" property and it is in exclusive possession and enjoyment of
the plaintiff and the same is within the 'A' schedule property. It

is stated that the Angala which forms the part of the ‘A’ schedule
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property is in joint enjoyment of the plaintiff and the defendants
as from the date of partition, which is situated in the Eastern side
of the ‘A’ schedule property, which is described as the ‘G’ and

‘H’ suit schedule properties.

The plaintiff has stated that in the said partition it is very
specifically mentioned that the house retained by the father of the
plaintiff for himself and after his death, his wife Smt.Venkamma
was permitted to live in the house and it is specifically agreed
between the parties that after the death of their parents the ‘A’ suit
schedule property shall be retained by the plaintiff and the
defendant No.3.

It is stated that the khatha of ‘A’ to ‘C’ suit schedule
properties was standing in the name of the father of the plaintiff
and the defendants till his death and after his death the khatha of

the said properties was mutated into the name of Smt.Venkamma
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under the Pouthi Thakthe and was in joint enjoyment of the

plaintiff and the defendant No.3.

The plaintiff has stated that their father Duggappa Gowda had
narrated the Will clause in the partition deed, that the ‘A’ to ‘C’
suit schedule properties is to be divided by the plaintiff and the
defendant No.3 only, leaving behind the plaintiff and the
defendant No.3 as his heirs to succeed the ‘A’ to ‘C’ suit schedule

properties.

The plaintiff has averred that their father died intestate with
regard to ‘D’ suit schedule property, leaving behind the plaintiff
and the defendants as his legal heirs and the said property is
divisable between them equally. After the death of their mother
Smt.Venkamma, the plaintiff made an application to the
Marithotlu Grama Panchayath for change of khatha of ‘A’ , ‘B’

and ‘C’ schedule properties to an extent of %2 share to his name
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on the strength of the Will clause incorporated in the partition
deed and the said recital was agreed by all of them. At that time
the defendant No.3 has raised an objection and claimed that the
khatha is to be mutated into his name only contending that their
mother Smt.Venkamma has executed a Will and therefore the
khatha has to be changed in his favour. On the basis of the said
objections filed by the defendant No.3, the Marithotlu Grama
Panchayath has rejected the application of the plaintiff.
Thereafter, the defendant No.3 filed an application before the
Thahasildar, Koppa Taluk to change the khatha of ‘D’ suit
schedule property in his favour on the strength of the Will
executed by their mother in his favour. And noticing the same

immediately the plaintiff has filed his objections.

The plaintiff has stated that their mother had no such intention
to dispose the property in any manner to anybody and she has not

executed any such document. It is stated that after the death of
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their father, their mother was of feeble mind and she has
succumbed to the defendant No.3 and executed a Will in his
favour. It is stated that their mother had no right to execute a
Will in favour of the defendant No.3 and the defendant No.3 did
not derive any right over the suit schedule properties and the said
Will is a created one. It is stated that it is only the plaintiff and
the defendant No.3 are entitled to % share equally in the ‘A’ to
‘C’ properties by virtue of the clause in the partition deed. Further
the plaintiff has stated that he has 1/4"™ share in the ‘D’ suit
schedule property and he has claimed injunctive relief in respect
of ‘E’ to ‘F’ suit schedule properties as he is in the exclusive

possession of the same.
The cause of action arose on 26™ June 2015 when the plaintiff

received the notice from the office of Thahasildar, Koppa Taluk

regarding the change of the khatha and rejection of the khatha by
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the Marithotlu Grama Panchayath within the jurisdiction of this

Court.

3. After service of summons, the defendants appeared through
their counsel and the defendant No.3 filed his written statement
and the defendant No.1 and 2 filed a memo submitting to adopt

the written statement of the defendant No.3.

4. In the written statement the defendants denied the averments
made by the plaintiff except by admitting the relationship and
also the execution of the registered partition deed amongst the
family members of Duggappa Gowda and the retention of the
properties as mentioned in the partition deed in the name of
Duggappa Gowda till his death. It is contended that the ‘A’
schedule is a Thatched house, ‘B’ schedule is a Thatched kottige
and ‘C’ schedule is a Thatched Cow Shed.
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5. The defendant No.3 has contended that the suit schedule
'A" to 'C' properties belong to him. It is contended that at the
time of partition, 'A' to 'C' schedule properties were old thatched
sheds which were in dilapidated condition and worth about
Rs.5,000/- only. After the partition, the plaintiff and the
defendant No. 1 and 2 started to live separately by looking after
their properties which had fallen to their respective shares. But,
the father and mother of the plaintiff and defendants were
residing with the defendant No. 3 till their death and the
defendant No. 3 was taking care of them. The defendant No.3 has
contended that neither the plaintiff nor the defendant No. 1 and 2
ever looked after the father and mother of the plaintiff and
defendants. The defendant No.3 has stated that as per the Will
clause, all the schedule properties were got mutated to the name

of Smt. Venkamma after the death of Sri Duggappa Gowda.
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6. The defendant No.3 has further contended that even though
in the partition deed the properties were given to Smt. Venkamma
as life interest, but she has got the absolute right after the death of
her husband. @ The defendant No.3 has contended that Smt.
Venkamma with great love and affection for him as he had taken
care of her in her last days and since, her daughter by name Smt.
Nagarathna who had came to her maternal home as her husband
died and also since she had no source of income for her
livelihood, their mother Smt.Venkamma has bequeathed the
schedule properties in favour of the defendant No. 3 and Smt

Nagarathna.

7. It is contended that Smt. Venkamma has bequeathed the
schedule properties in favour of the defendant No. 3 and her
daughter Smt. Nagarathna under Will which is registered on
8/11/2000 in S.R. No. 29/2000-01. Further, as per the Will dated
21/10/2005, Smt. Venkamma has changed her will and
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bequeathed the entire 'B' schedule property and 1/3rd portion of
the 'C' schedule property in favour of the plaintiff and she had
given the 2/3rd of the schedule property in favour of her other
son i.e. defendant No. I. In the said Will another Kottige is also
being allotted to the defendant No. 1 which is measuring 3.64 x
2.43 meters, bearing assessment No. 35, SI. No. 36 of Marithotlu
village. In the said will, Smt. Venkamma has allotted the property
measuring 5.47 x 3.64 meter kottige bearing SL. No.34,
assessment No.33, Khatha No.34 of Marithotlu Village
Panchayath in favour of the defendant No.3. It is contended that
Smt.Venkamma has also bequeathed the property bearing Khatha
No. 32, Assessment No.31, SI.No. 32, measuring 11.24 x 10.94
meter new residential house with the upstairs in favour of the
defendant No. 3 and her daughter Smt. Nagarathna jointly. All

these sheds/kottige and residential house are situated in Sy.No.25

of Marithotlu village.
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8. The defendant No. 3 further contended that the property in
Sy.No.31 of Marithotlu village measuring 26 guntas of garden
land was already given to the Smt. Nagarathna and defendant No.
3 under the earlier will, dated 7/11/2000 bearing S.R.
No0.29/2000-01 which is alleged to be stated as 'D' schedule
property in the plaint. Hence, the said property was not allotted in
the second Will. Hence, to the extent of said 'D' schedule
property, the earlier will holds good. The defendant No.3 further
submits that, the old house allotted to the father of the plaintiff
and defendants have collapsed long ago and the foundation is still
existing in front of the present house. The alleged 'G' and 'H'
properties are belonged to the defendant No. 3 and Smt.

Nagarathna.

9. The defendant No.3 has contended that in the partition
deed it is clearly stated that the old house and kottige are situated
in Sy.No. 25 of Marithotlu Village. The defendant No.3 has
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contended that the other buildings which are constructed by him
with his own efforts, are also included in the suit with an

intention to grab the same.

10. The defendant No. 3 has stated that the plaintiff was
previously residing at Narasipura village panchayath, wherein he
has got a house which was granted to him under the Indira Awas
Yojana. The defendant No.3 has contended that recently about
one year back, at the time of repair of said house situated at
Narasipura village, the plaintiff asked the defendant No.3 to give
permission to reside in the upstairs portion of the house
belonging to the defendant No. 3 and Smt. Nagarathna. On his
request the defendant No. 3 has permitted the plaintiff to reside in
a portion of said building. After the repair of his house at
Narasipura Village, the defendant No. 3 has asked the plaintiff to

vacate the upstairs portion, but he has dragged the matter on one
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or other pretext and now with malafide intention to have

unlawful gain has filed this false suit.

11. The defendant No. 3 contended that, the defendant No. 1
has encroached about 6 acres of government land in Sy.No. 96 of
Marithotlu Village and he has planted areca garden therein. The
defendant No. 1 has invested his hard earned money for the
development of the said encroached land and to knock off the
said property the plaintiff has intentionally stated that he has
constructed the house in the Sy.No. 96 which is absolutely false.
The plaintiff intentionally stated that the schedule 'E' and 'F'
properties are situated in Sy.No. 96 and he has constructed the
said properties which are false and incorrect. The defendant No.3
has contended that deceased Duggappa Gowda and
Smt.Venkamma had begotten total 10 children, 4 sons and 6
daughters. Hence, the daughters of Duggappa Gowda are also

the necessary parties to this suit. If the properties left by the
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deceased Duggappa Gowda are to be partitioned, then all the
sisters of the plaintiff and defendants have also got their equal
right over the same. The defendant No. 3 contended that the two
wills executed by Smt. Venkamma are valid and accordingly as
per the will, the plaintiff and defendants and Smt.Nagarathna are
allotted the properties and they have got right to change the
khatha of the respective properties allotted in the will and also to
enjoy their respective properties. The defendant No. 3 submits
that, since the Wills are executed subsequent to the partition and
also on the rights conferred in the partition, Smt. Venkamma has
bequeathed the properties in favour of the plaintiff and
defendants, accordingly the Wills executed by Smt. Venkamma
are genuine and in accordance with law. Hence, neither the
plaintiff nor the other defendants have got no manner of right,
title or interest over the properties allotted to the defendant No. 3
and Smt. Nagarathna. It is further contended that the plaintiff has

not given correct boundaries to the suit schedule properties and
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the suit is undervalued. Hence, by stating all these grounds the

defendants have prayed to dismiss the suit with costs.

12. On the basis of above pleadings, my learned Predecessor

has framed the following issues:

1) Whether the plaintiff proves that the suit schedule 'A' to 'D'
properties are the joint family properties of the plaintiff and
defendants?

2) Whether the plaintiff further proves that the plaintiff has
acquired the right on suit schedule 'A' to 'C' properties as
per the partition deed bearing S.R. No. 296/1982-83 ?

3) Whether the plaintiff is entitled for the relief of partition in
the suit schedule 'D' property?

4)Whether the plaintiff further proves that he is in peaceful

possession and enjoyment of suit schedule 'E' to 'H'
properties?
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5) Whether the plaintiff further proves that the defendants
having no right, title or interest over the suit schedule 'E' to
'H' properties trying to interfere with the plaintiff's
possession over the suit schedule 'E' to 'H' properties?

6) Whether the plaintiff is entitled for the relief of declaration?

7) Whether the plaintiff is entitled for the relief of demarcation
of suit schedule 'A' to 'D' properties by the court
commissioner as prayed in the plaint?

8) Whether the plaintiff is entitled for the relief of partition?

9) Whether the plaintiff is entitled for the relief of permanent
injunction?

10) Whether the plaintiff is entitled for the reliefs as claimed in
the plaint?

11) What order or decree?

13. In order to prove the case of the plaintiff, the plaintiff by
name O.D. Ramanna has filed affidavit in lieu of chief

examination U/O XVIII Rule 4 of CPC as PW 1 and reiterated
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the entire averments of the plaint and got marked the documents
at Ex.P1 to P20. PW 1 was fully cross examined by the learned
counsel for the defendants and at the time of cross examination of
PW 1, Ex.D1 was marked on confrontation. On the other hand,
the defendant No.3 by name Mohana has filed affidavit in lieu of
chief examination U/O XVIII Rule 4 of CPC as DW 1 and
reiterated the entire contentions of the written statement and
documents Ex.D2 to 6 were marked. DW 1 was fully cross
examined by the learned counsel for the plaintiff. The defendant
No.2 by name O.D. Rathnakara has filed affidavit in lieu of chief
examination U/O XVIII Rule 4 of CPC as DW 2 and reiterated
the entire contentions of the written statement and identified his
signatures on Ex.D4 to D6 which were marked as Ex.D4(a) to
Ex.D6(a). DW 2 was fully cross examined by the learned counsel

for the plaintiff.
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14. The defendants got examined one witness by name
Vijendra S/o Chandrashekhar who has filed affidavit in lieu of
chief examination U/O XVIII Rule 4 of CPC as DW 3 and
reiterated the entire contentions of the written statement and
identified his signature on Ex.D6 which was marked as Ex.D6(b).
DW 3 was fully cross examined by the learned counsel for the
plaintiff. On the completion of evidence on both sides the matter

was posted for arguments.

15. Heard the arguments on both sides.  Perused the

documents on record.

16. My findings to the above issues are as under:

Issue No. 1 : In the negative.
Issue No. 2 :In the negative.
Issue No. 3 :In the negative.
Issue No. 4 : In the negative.
Issue No. 5 : In the negative.
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Issue No. 6 : In the negative.

Issue No. 7 : In the negative.

Issue No. 8 : In the negative.

Issue No. 9 : In the negative.

Issue No. 10 : In the negative.

Issue No. 11 : As per the final order
for the following;

REASONS

17. Issue No. 1 to 3, 6 and 8 :- These issues are

interconnected with each other, hence, they are taken up together
for common discussion in order to avoid the repetition of same
facts. In a suit for partition and separate possession, burden is
heavily casted upon the plaintiff to prove the existence of joint
family and that of the joint family properties. It is true that
always presumption lies with Hindu family that it remains as
joint unless the contrary is proved. The said presumption is a
rebuttable presumption. But this presumption does not extend to

the existence of the joint family properties. In view of this, the
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person who asserts about the existence of the joint family, he has
to prove the same before this Court. They can rebut the said
presumption by relying upon the materials placed on record or by

relying upon his own evidence.

18. It is the specific case of the plaintiff that, the plaintiff and
the defendants have constituted as Hindu Undivided joint family
and that the joint family properties owned and acquired by
Duggappa Gowda as Kartha of the family, was partitioned
between the plaintiff, defendants and Duggappa Gowda through a
registered partition deed bearing S.R. No 296/1982-83 registered
at the office of the Sub-Registrar, Koppa. After the said partition
deed, the father of the plaintiff retained an extent of 26 guntas of
land situated in Sy.No. 31 of Marithotlu Village, Kasaba Hobli,
Koppa Taluk. Further their father Duggappa Gowda has also
retained khatha of the residential house property with two sheds

in his share situated in Sy.No. 25 of Marithotlu Village, Kasaba
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Hobli, Koppa Taluk. The house property is described as suit

schedule 'A' property and the two sheds are described as 'C' and
'D' properties and 26 guntas of garden land as 'D' schedule
property. After the partition the khatha of the 'A' to 'D' schedule
properties is mutated into the name of the father of the plaintiff as

per the partition deed.

19. It is pertinent to note that the defendants have admitted the
execution of the partition deed. = As per Hon’ble Apex Court in
NAGINDAS RAMDAS V/s DALPATRAM ICHHARAM @
BRIJARAM AND ORS, 1974 AIR 471, it is held that
Admissions in pleadings or judicial admissions, admissible under
Sec.58 of Evidence Act, made by the parties or their agents at or
before the hearing of the case, stand on a higher footing than
evidentiary admissions. Hence, admissions in the written
statement by the defendants are considered as judicial

admissions.

Visit ecourts.gov.in for updates or download mobile app “eCourts Services” from Android or iOS



KACM300005712015
F1EH

26 O.S. No. 61/2015

20. It is stated that after the partition though the plaintiff,
defendants and their parents were enjoying their respective
shares, but they all were jointly residing in a house i.e., ‘A’ suit
schedule property and using the ‘B’ and ‘C’ schedule properties.
That house was very old and a thatched house at the time of
partition and was renovated by the plaintiff with his father in
1989 in the same place. It is stated that after the marriage of the
plaintiff, the plaintiff, defendants and their parents used to have a
common kitchen in the ‘A’ suit schedule property. It is stated that
after 1% years of the plaintiff’s marriage due to some differences
between the family members, he started to live separately in the
shed raised by him on the northern side of the house 'A' schedule
property and also using the upstairs of 'A’ suit schedule property
and ‘A’ suit schedule property with ‘B” and 'C' schedule
properties. It is further alleged that in addition to the extended
portion of the house, which was constructed by him, the plaintiff

had also constructed two other sheds separately in Sy.No. 96 of
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the Marithotlu Village, which is situated in Government land and
same is situated on the Northern side of the 'A' schedule property.
The said two sheds are described as suit schedule 'E' and 'F'
property. It is also alleged that except the plaintiff no one has
the right over the suit schedule 'E' and 'F' properties. The
plaintiff has carved out a kana in Sy No.25 in an extent of 4
guntas which is situated in the northern side of the suit schedule
'A' property and it is in exclusive possession and enjoyment of
the plaintiff and the same is within the 'A' schedule property. It
is stated that the Angala which forms the part of the ‘A’ schedule
property is in joint enjoyment of the plaintiff and the defendants
as from the date of partition, which is situated in the Eastern side
of the ‘A’ schedule property, which is described as the ‘G’ and

‘H’ suit schedule properties.

21. The plaintiff has stated that in the said partition it is very

specifically mentioned that the house retained by the father of the
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plaintiff for himself and after his death his wife Smt.Venkamma
was permitted to live in the house and it is specifically agreed
between the parties that after the death of their parents the ‘A’ suit
schedule property shall be retained by the plaintiff and the
defendant No.3.

22. It is stated that the khatha of ‘A’ to ‘C’ suit schedule
properties was standing in the name of the father of the plaintiff
and the defendants till his death and after his death the khatha of
the said properties was mutated into the name of Smt.Venkamma
under the Pouthi Thakthe and was in joint enjoyment of the

plaintiff and the defendant No.3.

23. The plaintiff has stated that their father Dugappa Gowda
had narrated the Will clause in the partition deed, that the ‘A’ to
‘C’ suit schedule properties is to be divided by the plaintiff and
the defendant No.3 only, leaving behind the plaintiff and the
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defendant No.3 as his heirs to succeed the ‘A’ to ‘C’ suit schedule
properties. The plaintiff has averred that their father dies
intestate with regard to ‘D’ suit schedule property, leaving behind
the plaintiff and the defendants as his legal heirs and the said
property is divisable between them equally. After the death of
their mother Smt.Venkamma, the plaintiff made an application to
the Marithotlu Grama Panchayath for change of khatha of ‘A’
‘B’ and ‘C’ schedule properties to an extent of “2 share to his
name on the strength of the Will clause incorporated in the
partition deed and the said recital was agreed by all of them. At
that time the defendant No.3 has raised an objection and claimed
that the khatha is to be mutated into his name only contending
that their mother Smt.Venkamma has executed a Will and
therefore the khatha has to be changed in his favour. On the basis
of the said objections filed by the defendant No.3, the Marithotlu
Grama Panchayath has rejected the application of the plaintiff.

Thereafter, the defendant No.3 filed an application before the
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Thahasildar, Koppa Taluk to change the khatha of ‘D’ suit
schedule property in his favour on the strength of the Will
executed by their mother in his favour. And noticing the same

immediately the plaintiff has filed his objections.

24. Ex.P1 is the certified copy of the partition deed dated
16.12.1982. Ex.P2 is the RTC of the year 2014-2015 pertaining
to Sy. No.31 measuring 26 guntas standing in the name of
Smt.Venkamma W/o Duggappa Gowda which is the ‘D’ suit
schedule property. The mode of possession is mentioned as MR-
11/2000-01 on basis of Pouthi. Ex.P3 is the certified copy of the
Assessment. Ex.P4 is the Electricity Bill. Ex.P5 is the true copy
of the objections given to the Marithotlu Grama Panchayath
given by the defendant No.3 in respect of the Khatha change in
favour of the plaintiff. Ex.P6 is the notice dated 30.5.2015 given
by the Thahasildar, Koppa Taluk to the plaintiff to appear before

them and produce documents as the objections have been filed by
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Smt.Nagarathnamma and Sri.Mohana. Ex.P7 is the photograph of
‘B’ suit schedule property. Ex.P8 is the photograph of ‘G’ suit
schedule property. Ex.P9 is the photograph of ‘C’ suit schedule
property. Ex.P10 is another photograph of ‘G’ suit schedule
property. Ex.P11 is another photograph of ‘B’ suit schedule
property. Ex.P12 is the photograph of ‘G’ suit schedule
property. Ex.P13 is the photograph of ‘A’ suit house schedule
property. Ex.P14 is the photograph of ‘A’ and ‘B’ suit schedule
properties. Ex.P15 is the photograph of ‘E’ suit schedule
property. Ex.P16 and P17 are the photographs of ‘F’ suit
schedule property and Ex.P18 is the CD. Ex.P19 is the
endorsement, dated 9.2.2015 given by the Marithotlu Grama
Panchayath to the plaintiff in respect of the objections dated
25.1.2015 filed by the defendant No.3. Ex.P20 is the true copy of
the Resolution of the Marithotlu Grama Panchayath.
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25. PW 1 in his cross examination has stated that as per the
Hissa pathra his survey number comes in Sy. No. 32. PW 1 has
admitted that apart from it no other Survey number has come to
him. PW 1 has stated that he has filed this suit in respect of Sy.
No0.25. PW 1 has stated that Ramanna and Mohana have got
hissa/share in Sy. No.25. PW 1 has admitted that no share came
to his father in Sy. No.25 . PW 1 has admitted that the house and
kottige made by his father in Sy. No.25 is the land which came to
the share of Mohana. PW 1 has admitted that the Grass Shed is
having mud floor/ground and walls made of mud. PW 1 has
admitted that there is no Government land adjacent to the house
constructed by him in Sy. No.25. PW 1 has admitted that he
was given more property than the others in the family. PW 1 has
admitted that as per Sy. No.32 there are no Government lands
around it. PW 1 has admitted that in Sy. No.25 E,F,D,H suit
schedule properties are not his. PW 1 has stated that he has no

documents to show the boundaries of those kind. PW 1 has
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admitted that the Grama Panchayath has not given Assessment of
that kind. PW 1 has admitted that Ex.P8 to P17 photographs are

related to Mohana.

26. PW 1 in the relevant portion of his cross examination has

stated;

"SCeRTRE). I@E F0W0T 21T AR DN WHZTH 20TT
%0. ATO W AT AT TOOT X)) B el TOST W0WRTE
X 0BT FO. AN LFBRNRTE 1982-83 B¢ medTE).
DOTT ZO. ATO LA CING F08T AN weIE, DINHDROL
NOTH QR BJOH  BREWICDRONSD WO, B,
TRROINTY, BETRZR0RTE O Q0BT A0, ATO B3Z 3 03TeLIRO0
TH,TSRTY,  AFNR  SRCOIUONT)  TFWL LTy, =Rl
Ww&BRORZO0T VT AR.1 Q0T THTLEFT0WSBY”,

27. PWI1 has stated that he has taken loan from the Grama
Panchayath to construct a house. PW 1 has admitted that he has

given the original copy to the Grama Panchayath. But he has
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denied that he has written and given that he is residing in that
house itself. PW 1 has admitted that the house sanctioned by the
Government cannot be given on rent or mortgage. To the
suggestion that as per the Government Rules, the persons having
a house cannot construct another house, PW 1 has answered that
they are allowed to construct a shed/3e¢38 . PW 1 has admitted
that his ration card and the ration card of his brothers has
become different. To the suggestion that his voter list is in
Narasipura, PW 1 has answered that earlier it was in Narasipura
but now it is in the Marithotlu Grama Panchayath. PW 1 has
denied that he is residing in Narasipura Village and not in

Marithotlu.

28. PW 1 has admitted that he is not having any documents
to show that he and his father had constructed the said house. PW
1 has denied that he went to Narasipura in 1992-93 and has

constructed a new house and resided over there. PW 1 has stated
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that he has constructed the house in Narasipura when the
construction of houses under the Indira Awas Yojane was
introduced. PW 1 has admitted that the Indira Awas Yojane was
introduced in the year 1992-93. PW 1 has stated that his father
passed away in the year 1993. PW 1 has admitted that after his
father died, he had given an application that the house should
come to his name as per the Hissa. PW 1 has stated that an
endorsement was given that the house cannot be made into his
name as the land was in the name of Mohana and to pursue the
matter in the Court. PW 1 has admitted that after such
information he has filed this suit after 13-14 years. PW 1 has
stated that his elder sister’s name is Nagarathnamma. PW 1 has
admitted that a Will has been made in her name and in the name
of her son. PW 1 has stated that he has filed objections to the Will

made by his mother.
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29. PW 1 has admitted that he has filed objections that the said
Will is not correct. PW 1 has admitted that Nagarathnamma was
married and her husband passed away. PW 1 has admitted that
no property is given to her from their house. PW 1 has admitted
that as per the Will, Sy. No 31 measuring 26 guntas has come to
Mohana. But he has denied that it is written in the partition that
the said property should go to his wife after his death. PW 1 has
admitted that as per the Partition deed after the death of
Duggappa Gowda it should go to his wife and afterwards it
should go to Mohana and Ramanna. PW 1 has admitted that after
the death of Duggappa Gowda the khatha of that house was made
into the name of his wife. PW 1 has stated that it is false that
afterwards she executed the Will in favour of Mohana and

Nagarathnamma.

30. PW 1 has admitted that he has obtained an order from the
Panchayath to go to the Court. PW 1 has admitted that his
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father and mother were illiterates. PW 1 has stated that he does
not know Sunkurdi Jagadeesh of the Somalapur Village. PW 1
has stated that he knows Kagalagodu Chandrashekhar of
Narasipura. PW 1 has admitted that his mother Venkamma has
given Sy. No0.32 measuring 26 guntas and house in Sy. No.25
standing in her name to Mohana and Nagarathnamma through a
Will. PW 1 has denied that though he knew all these facts, he
did not make any objections before filing of this suit. PW 1 has
denied that as per the another Will of the year 2005-06, another

house was written in favour of Mohana.

31. PW 1 has stated that he has filed an application in respect
of his Khatha land to the Thahasildar and the order is passed in
his favour and he has produced the same before the Court. PW 1
has admitted that the suit schedule ‘G’ and ‘H’ properties are
together. PW 1 has denied that the said properties are completely

related to Mohana and he has no right in the said property. To the
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suggestion that the house seen in the Partition deed/& =g &g had
collapsed and even today it is in the same state, PW 1 has
answered that he is residing in the same house. To the suggestion
that Sy.N0.96 is completely in the possession of the defendant
No.1 and he has put Arecanut and Coffee, PW 1 has answered
that he is very far from his Kottige. To the suggestion that the
defendant No.1 has 3 guntas of land in Sy. No.96, PW 1 has
answered that he has it at a different place. To the suggestion that
a house is there adjacent to the land encroached by the defendant

No.1, PW 1 has answered that it is far.

32. PW 1 has denied that he was not sanctioned any land by the
Government in Sy. No.96 and he has not given any application.
PW 1 has admitted that there is no khatha in his name in respect
of Sy. No. 96, but he has it for the Kottige. PW 1 has stated that
O.D.Rathankara is his younger brother. PW 1 has stated that he
does not know that O.D.Rathankara has signed two Wills. PW 1
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has admitted that apart from him no one has asked for share in his
father’s property. PW 1 has denied all the other formal

suggestions put forth by the learned counsel for the defendants.

33. Ex.D1 is the Niveshana Hakku Pathra marked on
confrontation at the time of cross examination of PW 1. The
defendants have produced documents from Ex.D2 to Ex.D6.
ExD?2 is the RTC of the year 2014-2015 pertaining to Sy.No.31
measuring 26 guntas standing in the name of Smt. Venkamma
W/o Duggappa Gowda and the mode of possession is mentioned
as MR-11/2000-01 on the basis of pouthi. Ex.D3 is the RTC of
the year 2014-2015 pertaining to Sy.No.25 P1 measuring 1 acre
19 guntas standing in the name of Mohana S/o0 Duggappa Gowda
and the mode of possession is mentioned as MR-85/KLR. Ex.D4
is the Partition Deed dated 16.12.1982 which was executed in
between the plaintiff and the defendants and their father late
Duggappa Gowda. Ex.D5 is the original Registered Will dated
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7.11.2000 and Ex.D6 is the original unregistered Will dated
21.10.2005 which are alleged to have been executed by

Smt.Venkamma.

34. DW 1 has admitted that there was a partition between his
father and Lakshmanna. DW 1 has stated that he knows the
contents of Ex.D4. DW 1 has admitted that as per Ex.D4 the
house has come to the share of Duggapa Gowda. DW 1 has
admitted that the number of the said house is 37 and Assessment
Number is 32. DW 1 has admitted that on its Eastern side the
land belonging to Mohana in Sy.No.25 is there. DW 1 has
admitted that in the same way a Government land is there in the
Western portion. DW 1 has denied that on the Northern side the
land of Ramanna is there and volunteered and stated that there is
land of T.S Ramesh, Sy. No.24. DW 1 has stated that the land of
Ramesh is 10 feet away from the said house and there is no

kana/3¢? in the western side of the said house. DW 1 has admitted
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that the said house is having a length of 45 feet and width of 12
-13 feet. DW 1 has admitted that no sheet is put in the front
portion of the said house and the said house is a Mangalore tiled
house/x023S O3 and it is having a top house/ «€vFZoOR
TORVBIPNTOITI.

35. DW 1 has denied that Ramanna is residing in the half
portion of the said house after his marriage. DW 1 has admitted
that the plaintiff is the elder than all of them. DW 1 has admitted
that after marriage the plaintiff was living separately. DW 1 has
denied that after Ramanna started to live separately and their
father and Ramanna were residing in the same house after
dividing it into two portions. To the suggestion that it was
written in the Partition deed that one portion must be given to
Ramanna, as the plaintiff and their father were residing in the

same house in two portions, DW 1 has answered no.
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36. DW 1 has admitted that after the death of their father the
khatha of Sy. No.31 was changed into the name of their mother.
DW 1 has admitted that after the death of their mother, they went
to the Thahasildar’s Office and produced the Will and gave an
application to change the khatha into their name. DW 1 has
admitted that when they gave an application of that kind,
Ramanna filed objections stating that their mother had not

executed any Will and that the khatha should not be changed.

37. DW 1 has admitted that the Thahasildar told that the matter
should be decided in the Civil Court and continued the said
khatha in the name of their mother. DW 1 has admitted that they
have not filed any suit before the Civil Court challenging the said
order of the Thahasildar or the Will. DW 1 has admitted that in
the same way, they produced another Will before the Marithotlu
Grama Panchayath and filed an application to make the khatha.

DW 1 has admitted that even at that time Ramanna filed
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objections stating that their mother had not executed any Will and

that the khatha should not be changed.

38.

In the relevant portion of cross examination of DW1:
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DB.1 O, D B =eRIR0ED ONTT TR,
WS T[RELD TYWRPODY, TRHDBRATZLS 0BT
ROCHY .

TOLRCWAONTT WO &, 1 @y, IO WEoegRy,
IRY DT Wl ACTCRTTR AW, T30 [N
DR T HOWT A, IIN NMRETOL T TT. FTO
TRDTORT), By TRRTEOT  TYOIRWORT TN
TR T 0T TWRDIRATZ R Q0BT FOCHY) .

AW, TN JZTO D BOLICWLS0NTI,

B @3B0 AERTVT DTN VR R 07T
0.
ARE Towo® 31 SN I® TF, 000N BIOZE T
QOTT RO, ITF, TeoWORNTT  TOLMWNT F0BT  RIE
RoWo® 31 Teme FINY IIN TonR Tow3deR=ON
AmTeTemeN  TOLWSCIeredesd  HOTT  BOORY. T,
BOTONTT TOEWNT T0BT A BTT BToT Tz
R,ER FIONY TR TH[ON woTd RN BREZTOTT
DOW BN Feg, BEOIW IR 3REZTTYT =Y 2.0.
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oA JZBY Y TN 0T WIADLROL HOTT
AN TR DO [RF, WTLTEZT ATRTT. IR
TR0, T 2000 T 2RI T T eR. ATO TR
THRVOD eBBD  BF, TecNH IJROIDD,. ITO
TORODTY, BF, TROTS. 3L, TS e, Tomd T0LTeSCN0T
BTRANODTY, BRDIRLOBIELST , TYOIROONE, ATO
[OTANONT,,  ToWDJIBILY  TIN BRIYTC
BROTTONY.  ITO D[ODANCNTY, 7, IV
IREYTTTONE B I, TR0 IO
3RETOBRTODE R0 [IN NRLY. TR
T0LFRCNBOITON &I, AT, B, =Y, Tene approved plan

RReR,T B3, BROSE, RT3 3.

TR BJOLRCAWEONTONR FZTT &,ZFT° B, JAT7
oon® approved plan ©T TYOIROKDT [P0
TRWTOBRIWTO”.

DW 1 in his further cross examination has admitted that

the Partition Deed was done with consent in between his father

and the remaining family members in the year 1982. DW 1 has
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admitted that the boundaries of the properties taken by them were
mentioned in the Partition Deed. DW 1 has admitted that all are
in the possession and enjoyment of their shares as per the

boundaries mentioned in the said Partition Deed.

40. DW 1 has stated that his father died within the year 2000.
DW 1 has admitted that his father before his death had not
executed any kind of documents to transfer the properties which
had come to his share. DW 1 has denied that Ramanna is in
possession and enjoyment of one portion and upper
portion/z0&E& 23on in the ‘A’ suit schedule property from the time
of his father. DW 1 has denied that in the left side of the front
portion of the house his father had done a Kana/3c2. DW 1 has
denied it is mentioned about the said Kana/3¢? in the Partition
Deed. DW 1 has denied that there are total 7 Kottige/ 33N>
around the said house. DW 1 has volunteered and stated that 3
Kottige/2eeingd. DW 1 has admitted that they have no

Visit ecourts.gov.in for updates or download mobile app “eCourts Services” from Android or iOS



KACM300005712015
F1EH

47 O.S. No. 61/2015

objections to the Kana/3td done by Ramanna. DW 1 has
admitted that he has done survey of his Sy. No.25, measured it
and fixed the boundaries. DW 1 has admitted that no khatha is
done on his name any other land apart from Sy.No.25 measuring
1 acre 19 guntas. DW 1 has stated that he does not know if a
whitener has been put and corrections are done on the date in
Ex.D6. DW 1 has denied all the other formal suggestions put

forth by the learned counsel for the plaintiff.

41. DW 2 in his cross examination has stated that he was told
by his mother to sign as a witness. DW 2 has stated that he was
residing together with his mother till the year 2005. DW 2 has
stated that there is no ration card to show that he and his mother
were residing together. DW 2 has stated that he is living in
Koppa since 15-18 years. DW 2 has stated that he is staying in

his own house and it is constructed since 16-17 years back. DW
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2 has admitted that he has started to reside at Koppa after the said

house was constructed.

42. DW 2 in the relevant portion of his cross examination has

stated;

"BEDOVTY  BNTT SAY JZTY 1T WOBNY Tene LI
SSR RMREE  Tene wnegsy WO, 29mddeom,
WwRBRORTZ D N0WT BD. ATO LAY BP T WIHTOT WI,E
TTo0 Do) GoAY RNPRIR0E F,LETDYTTE agesd H0TT
RO. 3R CIRT ABNYRY LAY =NeRTIST WINTD, AT
Ty B[ZTEO) TIRE TRRWBT R0TT RO, ATO &7
TP BF, B0WOIRT AT T WO Q0BT RO, VTR,
TRONG, "R SRRYYT B, QO TRRDATTT 0TT FO.
B4, LAy TPT BTTO NP, NOBONR TIT D, BN,
QONY WOLTLZTBTeNR LT ROTHZ0IT LBy, YT I,
WET F[OTTHT0ZT B3 WNORTY 5 HF V0T BReBR®
TINR TE3dEY V0N WTUIEB DOTD ITRDATITY,T 0BT FO.
RO SoAy [Z 3, T, T, 30T ToNR TR, NOWITF, ¥ A
SRR N D0TT FO. e, Te0WR LT 23 PEHOP[TINR

(0}

¢ 3

Visit ecourts.gov.in for updates or download mobile app “eCourts Services” from Android or iOS

48 O.S. No. 61/2015



KACM300005712015
F1EH

49 O.S. No. 61/2015

RTO FRONE). RITLD T, 282, ROTWT 0. 55, 20NN AT
STy VPR BRPTE A3, TRLZDROY, 0BT AD. T9g,03D
TNOTRTTT B0W  ToOWONTT. TN TN WY
RD,BROT WFTTY WF IR TOWDTT. Ty, So0CVET
BRODTY, AUARIRORTE Wi PR TIZBEY WILTZTOIdE
QOTT NMOB-TOBEOINTT WO 33,0307, 283, 2R0BTZT.

£, B0T3-TCNOITT R0V, 283, 3LOBTDET W} oA
TR WILHET[Ne R0TT VTR, WORTBT. F
30T0NTT  NTHNOST T, T0WONTT  BIOFEY MREd
GalelplovalelovsI ] NTTBRRNDET. 83 0ed
VERB[B/OIRNDE W} TRBROONTY, TDINRIR,
TRDBRADSER. Ty, 30O F03T  FF,  T0WCRNZOR
S00Z 03T WNE T =ECOON =00V, DERTLZ L.

DR.6, AU T FEIT0 Ted 0L WTTEIN BRRTOI
AT NOWT AV, e D HT0ITETY, AX  FEI°R0° T
20eED WTZEIN TIRETOB AT DOTWT FOOHNY) . FTO OSSN
R EITT0° Tod WCLD WTTRIN [RRIIT H0TT OO .
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TS Ty B QW NOTT 03RPTE LD WO
TREDDROY. AR.6 ¥, T, JWNYY WIHTTT H0TT
WEY IRNAPZO0T TIN SN ITWQ. TF, STe0N0NTI
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ATDNRTBNTG IISeFT° O[T WDNE AV,
30300 0.

DR.6 T 200509 SBCSROITNHDIT ©TT B0LH
TRENFINZ 00T I HT0T IZHY. WBT: BIHOWT® BN,
WORATZT. B0 T[RENZO0T BT BT 50N,
DOT T FZLL .

T, SeCWCNTT MBRT DT0TTEOWD I WY WTALICTOTD
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TG TRTTI MOTOEATIZ,T L0TT R0O.
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T, So00R 03RE JLEET TSI, BRD
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43. DW 3 in his cross examination has stated that Rathnakara,

Mohana and Ramanna are not his relatives but neighbours
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belonging to one village. DW 3 has stated that he knows
Rathnakara and Mohana and they are his close friends since

birth.

44. DW 3 in the relevant portion of his cross examination

has stated;
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45. On perusal of the entire cross examination of DW 3, it
shows that he does not know anything about the partition
between the parties nor about the contents of the Will at Ex.D6.
It is the case of the plaintiff that the suit schedule 'A' to 'D’
properties are the joint family properties and suit schedule 'E' to
'H' properties are his own properties. The plaintiff has sought for
partition in the suit schedule 'A' to ‘C’ and 'D' suit schedule

properties and has also sought for the order of injunction by
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restraining the defendants from trespassing in the suit schedule 'E'

to 'H' properties. On the other hand, the defendants have
admitted the relationship with the plaintiff, but denied the nature
of the properties as alleged by the plaintiff. = The plaintiff has
produced Ex.P1 the certified copy of the partition deed dated
16.12.1982, Ex.P2 the RTC of the year 2014-2015 pertaining to
Sy. No.31 measuring 26 guntas standing in the name of
Smt.Venkamma W/o Duggappa Gowda which is the ‘D’ suit
schedule property. The mode of possession is mentioned as MR-
11/2000-01 on basis of Pouthi. Ex.P3 is the certified copy of the
Assessment. Ex.P4 is the Electricity Bill. Ex.P5 is the true copy
of the objections given to the Marithotlu Grama Panchayath
given by the defendant No.3 in respect of the Khatha change in
favour of the plaintiff. Ex.P6 is the notice dated 30.5.2015 given
by the Thahasildar, Koppa Taluk to the plaintiff to appear before
them and produce documents as the objections have been filed by

Smt.Nagarathna and Sri.Mohana. Ex.P7 to P17 are the
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photographs of the suit schedule properties. Ex.P19 is the
endorsement, dated 9.2.2015 given by the Marithotlu Grama
Panchayath to the plaintiff in respect of the objections dated
25.1.2015 filed by the defendant No.3. Ex.P20 is the true copy of

the Resolution of the Marithotlu Grama Panchayath.

46. On the other hand, Ex.D1 the Niveshana Hakku Pathra
was marked on confrontation at the time of cross examination of
PW 1. Ex. D2 is the RTC of the year 2014-2015 pertaining to Sy.
No.31 measuring 26 guntas standing in the name of Smt.
Venkamma W/o Duggappa Gowda and the mode of possession is
mentioned as MR-11/2000-01 on the basis of pouthi. Ex.D3 is the
RTC of the year 2014-2015 pertaining to Sy. No.25 P1 measuring
1 acre 19 guntas standing in the name of Mohana S/o Duggappa
Gowda and the mode of possession is mentioned as MR-85/KLR.
Ex.D4 is the Partition Deed dated 16.12.1982 which was

executed in between the plaintiff and the defendants and their
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father late Duggappa Gowda. Ex.D5 is the original Registered
Will dated 7.11.2000 and Ex.D6 is the original unregistered Will
dated 21.10.2005 which are alleged to have been executed by
Smt.Venkamma. At this stage the two facts arise for the
consideration. When the suit for partition is filed seeking
partition in the properties of Duggappa Gowda or in the joint
family properties of Duggappa Gowda, all the legal heirs of
Duggappa Gowda are the necessary and proper parties for
adjudication of the suit. In this suit admittedly, the 6 daughters
of the Duggappa Gowda are not made as a parties in the suit and
the plaintiff not averred anything about the share of the daughters
of Duggappa Gowda. Further there is no averment in the plaint
to show whether the share of the daughters of Duggappa Gowda
was relinquished or already allotted to the said 6 daughters of
Duggappa Gowda. The plaintiff has sought for the relief of
permanent injunction in respect of the properties which are

described as suit schedule 'E' to 'G' properties. But, admittedly
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the suit schedule 'E' to 'G' properties are in the government land
in Sy.No. 96 of Marithotlu Village and the plaintiff has not placed
any evidence or explanation whether these properties are granted
to the plaintiff or not. Further the plaintiff has not produced any
documents to show that these properties are in his exclusive
possession. On the other hand, the defendants who are the
brothers of the plaintiff have denied the nature of the properties
as alleged by the plaintiff.

47. On one hand the plaintiff has averred in the plaint that his
father died intestate with respect to suit ‘D’ schedule property
leaving behind the defendants and the plaintiff as his legal heirs
and the said ‘D’ schedule property is liable to be divided equally
between the plaintiff and the defendants. It is pertinent to note
that in a suit for partition it is necessary to join all the necessary
parties to the suit. The plaintiff has not produced the

Genealogical tree. In this suit as per admissions of the parties, it
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is quite clear that the 6 daughters of Duggappa Gowda are not
made as parties to the suit nor Smt.Nagarathna is brought before
this Court who is one of the beneficiary under the Will executed
by Late Smt.Venkamma. Without making the daughters of
Duggappa Gowda as parties to the suit, the claim of partition on
the properties of Duggappa Gowda cannot be adjudicated. It is
pertinent to note that even after filing of the written statement by
the defendants the plaintiff has not put any effort to bring the
daughters of Duggappa Gowda on record. = The plaintiff has
amended the plaint but not chosen to make the daughters of
Duggappa Gowda as necessary parties to the suit. At the time of
arguments the learned counsel for the plaintiff has argued that the
defendants have not brought Smt.Nagarathnamma before the
Court. The defendants have tried to rely upon Ex.D5 and Ex.D6
which are two Wills alleged to have been executed by Late

Venkamma at different point of time.
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48. A Will is the legal declaration of a person’s intention
which he/she wishes to be performed after his/her death and once
the Will is made by the testator it can only be revoke during
his/her lifetime. A person can not make a Will of his/her ancestral
property but, he/she can make a Will only of his/her self acquired
property. A testator who is having power to make the Will during
his/her life time, but it will take effect only after his/her death. A
Will may also be revoked by the execution of new Will. The
Hon’ble Supreme Court in its various decisions it is held that,
when the property devolved upon the divided sons and daughters
per capita and not per stripes, each one of them was entitled to
alienate their shares, particularly were allotted in their favour and

in a case of this nature, the joint co-parcenary does not come.

49. The Hon’ble Apex Court in (1986) 3 SCC 567-
COMMISSIONER OF WEALTH TAX, KANPUR AND
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OTHERS V/s CHANDER SEN AND OTHERS, it is held that,
Class I heirs listed in the schedule under Section 8 of the Hindu
Succession Act,1956 makes the son of an intestate to become an
absolute owner of the property which he derives from his father
and constitutes the property as absolute one and his son has no
right by birth over such properties. Hence, it is settled principle
of law that, when a divided son or daughter has got the property
belonging to their father in a partition, whether it is ancestral or
self acquired property of the father, they become absolute owners
of their respective shares and they can deal with the properties
exclusively excluding their sons. In this case the khatha of the
suit ‘A’ to ‘C’ schedule properties was standing in the name of
Duggappa Gowda till his death and after his death the khatha was
mutated in the name of Smt.Venkamma under the Pouthi khatha.
That does not make Smt.Venkamma the absolute owner of the
said properties unless and until the said properties were given to

her by her husband by execution of documents during his
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lifetime. Only on the basis of Pouthi khatha it cannot be said that
Smt.Venkamma had give right to execute a Will and bequeath the

said properties in favour of Mohana and Nagarathnamma.

50.  The defendants have relied upon two Wills but there is
no specification in the latest Will, if the earlier Will stands good
or is continued or kept intact or that it holds good in respect of
suit ‘D’ schedule property. As I stated supra, Will is a legal
document which come into existence after the death of testator.
The testator has power to make declaration of Will un-
numberable times, but it is always the last Will of testator which
will prevail. But in this case the plaintiff has not resorted to relief
in respect of the alleged Wills executed by Smt.Venkamma, even
if the plaintiff has acquired right over the suit ‘A’ to ‘C’ properties
as per partition deed bearing S.R.N0.296/1982-83. Further there
is no explanation why the 6 daughters of late Duggappa Gowda

and late Smt.Venkamma were not made as parties in this suit.
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Hence, for the reasons and discussion made above, Issue No. 1

to 3, 6 and 8 are answered in the Negative.

51. Issue No.4,5 and 9 : - These issues are interconnected

with each other, hence, they are taken up together for common
discussion in order to avoid the repetition of same facts. Before
giving any order of injunction on suit schedule 'E' to 'G'
properties, the nature of the properties has to be adjudicated.
The injunction order cannot be granted on the government land
without any proper documents as the plaintiff has not placed any
documents before the Court to show that if 'E' to 'G' were
granted to him. Further on perusal of the documents and the
evidence on record it reveals that the plaintiff is not in the

exclusive possession of the suit ‘E’ to ‘H’ schedule properties.

52. It is pertinent to note that, Hon’ble Supreme Court in AIR
2008 SUPREME COURT 2033-ANATHULA SUDHAKAR V/s

P.BUCHI REDDY (DEAD) BY LRs AND OTHERS- highlighted the
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position in regard to suits for prohibitory injunction relating to
immovable property. It is held that, as a suit for injunction
simpliciter is concerned only with possession, normally the issue
of title will not be directly and substantially in issue. The prayer
for injunction will be decided with reference to the finding on
possession. Admittedly the plaintiff is not in possession and
enjoyment of the suit ‘E’ to ‘H’ schedule properties as no
documents are produced by the plaintiff. Hence, Issue No.4, 5

and 9 are answered in the Negative.

53. Issue No. 7: - This issue is framed in respect of the

entitlement of the plaintiff for the relief of demarcation of suit
schedule ‘A’ to ‘D’ properties by the Court Commissioner. This is
suit for declaration, partition, permanent injunction and other
reliefs, at this stage this issue does not call any discussion. Hence,

issue No.7 is answered in the Negative.
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54. Issue No. 10: - The plaintiff has also sought for the relief

of mesne profits along with the other reliefs of declaration,
partition, permanent injunction, etc. As per Section 2(12) of CPC,
mesne profits of property means those profits which the person in
wrongful possession of such property actually received or might
with ordinary diligence have received there from, together with
interest on such profits, but shall not include profits due to
improvements made by the person in wrongful possession. In this
case the plaintiff has not pleaded that the defendants are in
wrongful possession of the suit schedule properties. Further, the
plaintiff has not at all placed any evidence in this regard. It is
well settled that in a suit for partition the plaintiff is not entitled
for mesne profits, but entitled for accounts. This view of this
Court receives support from the law declared by the Hon’ble
High Court of Karnataka in the decision reported in ILR 1991
KAR 4506-THAMMEGOWDA V/s SIDDEGOWDA.

Therefore, the plaintiff is not entitled to any mesne profits as
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claimed. Further the plaintiff has not placed any documentary
evidence to show that the defendants have tried to sell, or create
any charge or encumbrance over the suit schedule properties. In
view of the findings given on Issue No.1 to 9, the plaintiff is not
entitled for the relief as sought for. Looking to the relationship
between the parties there is no order as to costs. Hence, Issue

No.10 is answered in the Negative.

55. Issue No. 11: In view of the above findings on Issue No. 1

to 10, I proceed to pass the following;

ORDER

The suit of the plaintiff is hereby
dismissed.
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No order as to costs.

Draw decree accordingly.

(Dictated to the Stenographer, typed by her directly through computer,
corrected by me and then pronounced in the open court on this the 30"
day of January, 2023)

Sd/-xxxx 30/1/2023
(Aishwarya Chidanand Pattanshetti)
Civil Judge & JMFC.,Koppa.

ANNEXURE

List of witnesses examined for the plaintiff:

PW1 :0.D Ramanna - 2.8.2021

List of witnesses examined for the defendants:
DW 1 : Mohana - 11.3.2022
DW 2 :0O.D Rathnakara -17.9.2022
DW 3 : Vijendra -16.12.2022
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List of documents marked for the plaintiff:

Ex.P1
Ex.P2

Ex.P3:
Ex.P4 :

Ex.P5

Ex.P6

: Certified copy of the partition deed dated 16.12.1982.

: RTC

Certified copy of the Assessment extract.

Electricity Bill

: True copy of the objections given to the Marithotlu

Grama Panchayath

: Notice dated 30.5.2015 given by the Thahasildar, Koppa
Taluk

Ex.P7 to P17 : Photographs of the suit schedule properties
Ex.P18 : CD
Ex.P19 : Endorsement dated 9.2.2015 given by the Marithotlu

Grama Panchayath

Ex.P20 : True copy of the Resolution of the Marithotlu Grama

Panchayath

List of documents marked for the defendants:

Ex.D 1 : Niveshana Hakku Pathra

ExD 2 : RTC

Ex.D3 : RTC

Ex.D4 : Partition Deed dated 16.12.1982
Ex.D4(a) : Signature of DW 2
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Ex.D5 : Original Registered Will dated 7.11.2000
Ex.D5(a) : Signature of DW 2

Ex.D6 : Original unregistered Will dated 21.10.2005
Ex.D6(a) : Signature of DW 2

Ex.D6(b) : Signature of DW 3

Sd/-xxxx 30/1/2023
(Aishwarya Chidanand Pattanshetti)
Civil Judge & JMFC.,Koppa.

Digitally signed
by AISHWARYA

AISHWARYA CHIDANAND
CHIDANAND PATTANSHETTI

PATTANSHETTI Date:

2023.02.03
17:52:53 +0530

Visit ecourts.gov.in for updates or download mobile app “eCourts Services” from Android or iOS



	O.S. No. 61/2015
	V/S


		2023-02-03T17:52:53+0530
	AISHWARYA CHIDANAND PATTANSHETTI




