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IN THE COURT OF 7th ADDITIONAL SENIOR CIVIL JUDGE AT NADIAD.
ci ivil it No. 216/2013
Exh.No. 96

1] Dharamsinh Desai University,

College Road, Nadiad,
............................. Plaintiff.

1] Jaiprakash T. Lalchandani @ L.T.Jaiprakash

Occupation- Service
R./O- International Institute of Information Technology, 26/ C,
Electronic City Hauser road Bangalore-560190

........................ Defendant.

Mr. N.S.Patel, Learned Advocate for the plaintiff.
Mr. M.N.Joshi, Ld. Advocate for the Defendant

Suit For Recovery of money of Rs-56,33,480.00/-.
//[JUDGMENT //

11  FACTS OF THE PLAINT
The facts of the plaintiff's suit in nut shell are to be stated as under :

a)  The current plaintiff is an educational institute established under
the Universities Act and is administered through its Vice Chancellor and
Registrar. The plaintiff is also running other institutes like Dharmsinh
Desai Institute of Technology, Pharmacy College, Commerce College,

Dental College etc., and all these institutes are administered through
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Registrar of the plaintiff university.

b) The defendant had joined the plaintiff governed institute
Dharmsinh Desai Institute of Technology, at Nadiad on 03/07/1995 as a
Lecturer and was promoted as Assistant Professor at department of
Computer and Engineering. After that the defendant got permission with
salaried study leave to do further study to get Ph.D. Degree. During this
permission process the plaintiff university takes a bond from the
defendant, which was accepted and submitted by the defendant therefore

the defendant was permitted to study leave with salary.

c) Further, the terms of bond were, that the defendant shall not leave
the university or resign from his service up to six year after obtaining
Ph.D Degree and will also serve the plaintiff university during this
period and will not join any other institute except plaintiff university.
Further, if defendant will breach the condition of the bond then he shall
be liable to pay the damages which will occur due to his absence and
salary amount which will be paid during the study leave with the salary
amount which is to be paid during six years after obtaining Degree.
These conditions were accepted by the defendant by executing a bond in

favour of plaintiff.

d The defendant as per permission went to do further studies from
IIT Kharagpur and after getting awarded with Ph.D Degree, rejoined the
Dharmsinh Desai Institute of Technology, at Nadiad on 20/01/2010 as a
Assistant Professor and served the university up to 03/07/2011. But after
that defendant remained absent from his duties without any prior
intimation. So this issue was brought to the notice of proper authorities,
and as per direction necessary notice was issued to the defendant but
could not be served as the RPAD post returned unserved with
endorsement of addressee left the premise. Further, other addresses were

also searched but could not be traced out and his mobile number was
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also found switched off.

e)  Therefore, due to conduct of defendant the plaintiff university and
its administration was bound to face difficulties in managing the time
schedule for lectures, and due to absence and illegal conduct of the
defendant the plaintiff has bared loss which resulted after breach of
conditions of bond. The defendant has committed breach of trust and
fraud also. Therefore, the defendant is liable to pay compensation as per

terms and conditions of bond.
) The plaintiff has calculated its loss as below-

Rs-12,44,476/-

As Salary Paid during study leave.

Rs-40,70,232/- As Salary to be Paid during Six Years.

Rs-1,61,178/- As Salary for 3 month notice period.

Rs-1,58,302/-

As interest @ of 12% from 04/07/11

till filing date of present suit.
Total= Rs.56,33,480/-

Thus the plaintiff has prayed for the relief of recovery of
damages amount with 12 interest rate as mentioned in para 11 of the

plaint.
2]  WRITTEN STATEMENT

a) The defendant was duly served with the notice and had appeared
through Ld. Advocate and filed his written statements vide Exh. 18,
wherein he has inter-alia denied all the allegations made in the plaint.
It is stated that the suit is filed after the limitation period. It is further
contended that the suit is barred by want of jurisdiction. It is further
contended that the say of the plaintiffs that the defendant has executed
any bond is false and if there is any bond then that is fabricated and
not accepted to defendant. Further the defendant has denied all the facts

mentioned in the plaint except facts which are admitted expressly.
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b) The Defendant has admitted that he is presently residing at the
address as mentioned in the plaint. It has also been admitted that he
was appointed as lecturer at Dharmsinh Desai Institute of Information
and Technology at Nadiad on 03/07/1995 and then after was promoted
and posted as Assistant Professor on 05/07/2004 at department of
Computer and Engineering managed by the plaintiff institute. He also
admits that he has pursued further studies between 03/07/2006 to
19/01/2010, to get higher Degree i.e. Ph.D. from the IIT Kharagpur. It
is also admitted that after completing further higher studies he has
rejoined the plaintiff institute on 20/01/2010 as Assistant Professor and
has served the institute till 03/07/2011. But the plaintiff institute has not
given any care and value to his higher qualification and has not
promoted him to the next cadre and has exploited the defendant by not
providing any benefit of higher qualification. The defendant has served
the plaintiff institute with full loyalty and bond in question is favouring
only to plaintiff therefore that is illegal and not binding to defendant.
So the defendant has prayed to dismiss the present suit with

compensatory cost of Rs.50,000/- only.
3] OUNTER AFFIDAVIT

As against the written statement filed by the defendant the plaintiff has
not submitted any counter affidavit.

4] EVIDENCE

In support of this suit, the plaintiff has produced the following oral as

well as documentary evidence as under :

// Oral Evidence //

1 |Deposition-affidavit of Plaintiff witness - Shri| Ex.27

Rajnikant Ishwarlal Jain.(Registrar of University)

2 | Deposition of Witness Manojbhai Ranchhodbhai| Ex. 55
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Bhavsar.
Documen Evidence
1 |Absence report to the Vice Chancellor 28
2 | Notice yadi issued to defendant 29
3 |Legal Notice send to defendant 30
4 | Complaint given to Nadiad Town Police Station 31
5 |Service details of defendant 32
6 |Damages Calculation sheet 33
7 |Bond Original 34
8 |Copy of service book of defendant 51
9 |Appointment Letter issued to defendant 52
10 |Copy of email sent by defendant to plaintiff 53
11 |Copy of letter written by the defendant to V.C. 85
of plaintiff institute.
12 |Copy of letter written by the defendant to V.C. 86
of plaintiff institute.
13 |Rejoining Application given by the defendant 87
to V.C. of plaintiff institute
14 |Statement of defendant’s account 91
15 |Evidence closing pursis 71

5) In support of this suit, the Defendant side has produced the

following oral as well as documentary evidence as under :

// Oral Evidence //

1 |Deposition of Defendant J.T.Lalchandani 75
Doc n Eviden
1 |Copy of Oral evidence given in Case Sp.C.S 74
No-56/2014
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2 | Copy of appointment letter in Dubai 77
3 |Copy of Offer letter from National Institute of 78
Design
4 |Copy of letter for fellowship 79
5 |Evidence Closing Pursis 92
ISSUES

The following issues are framed at Exh. 19, which are as under :

11 < g1l A10fld s2 B 5, 1 S1Hall U[AdIE] dl.o3/09/accu ]
qigl AUl edrl AuIdld  godleyeHi AsUR S val

dl.ou/09/00% &l 212202 UISA dIF S% cx¥ddl &dl ?

2] g digl Alofld 52 & 5, i1 sIHel MAUIEIRA V1. AU ). oll a4y
ACAYRS HIZ AR UN €3 lol UG U2AR ¥dlofl URdIo1of] #idAd] ?
31 g gigl Aicfld s2 & 5, ulddiglA Ad] oiizgd] AH0d & 5, Jl.

AU ol. sl alie UAUIE]l dig]l YoflaAElAi & ad Yell s el
Aol d AHY €RAlal UAUIE] YolluAT] ©1S] 24912 AV a1y 241U SieS

2A221AH1 1SI) aia] ?

4] g g1€l Aofld 2 B 5, UlAUIElRA A Hddiell Giizgd]l Pl
Yo /—oll 2234 UU2 U2 dl. 30/0U/R005 ol Auld oles dulla

ANd 2

5] | dI€l Aiefla 52 & 5, UlAUIElRA GURIsd Aflosall ¢l s &
Aol d ¢l sled UIAUIE] dIE] AeUlal EIUIHT ¥R YX¥lofl 25

YSUY| YYIHER B ?
6] 2] dI€loll eld] Aicindiofl 241 S1Eal &FHA MIH &1 & ?

71 ulduigl 2u0fld 52 8 5, s&di ollos ARSIRUEAR, AUS dR] Vidl

U190ef] Gej S ol AUHA of sA] ASII AY B ?
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8] <l dI€l Hidl Hxolofl E1E ANYYI &SER B ?
9] 3] §SH ol gSHalIY ?
71 My findings on the above issues are as under:

1 Affirmative

2  Affirmative

3  Affirmative

4  Affirmative

5 Partly Affirmative
6  Affirmative

7  Negative

8  Partly Affirmative

©

As per final order.

/4 EASONS//
8) LEGAL POSITION

Before delving into the concerns and proceed with the discussions,
the court must first clarify and point out the legal position relating to the
facts of the present suit. Therefore before entering in to a discussion on
the evidences adduced by both side, first I would like to focus on the

legal provisions:
8.1) PRIMARY EVIDENCE AND SECONDARY EVIDENCE
IN Rakesh Mohindra v.Anita Beri, 2015 AIR SCW 6271 Hon’ble SC

held that: As a general rule, documents are proved by leading
primary evidence. Section 64 of the Evidence Act provides that
documents must be proved by the primary evidence except in cases
mention in Section 65 of the Evidence Act. In the absence of
primary evidence, documents can be proved by secondary evidence

as contemplated under Section 63 of the Act.
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Order 13, Rule 4 CPC provides for every documents admitted
in evidence in the suit being endorsed by or on behalf of the Court,
which endorsement signed or initialed by the Judge amounts to
admission of the document in evidence. An objection to the
admissibility of the document should be raised before such
endorsement is made and the Court is obliged to form its opinion on
the question of admissibility and express the same on which opinion
would depend the document being endorsed as admitted or not

admitted in evidence.

The objections as to admissibility of documents in evidence
may be classified into two classes: ( i) an objection that the
document which is sought to be proved is itself inadmissible in
evidence; and ( ii) where the objection does not dispute the
admissibility of the document in evidence but is directed towards the
mode of proof alleging the same to be irregular or insufficient. In
the first case, merely because a document has been marked as “an
exhibit”?, an objection as to its admissibility is not excluded and is
available to be raised even at a later stage or even in appeal or
revision. In the later case, the objection should be taken when the
evidence is tendered and once the document has been admitted in
evidence and marked as an exhibit, the objection that it should not
have been admitted in evidence or that the mode adopted for
proving the document is irregular cannot be allowed to be raised at
any stage subsequent to the marking of the document as an exhibit.
The latter proposition is a rule of fair play. The crucial test is
whether an objection, if taken at the appropriate point of time,
would have enabled the party tendering the evidence to cure the

defect and resort to such mode of proof as would be regular.

Indian Evidence Act S.63.Secondary evidence means and
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includes —(7)certified copies given under the provisions hereinafter
contained (2)copies made from the original by mechanical processes
which in themselves insure the accuracy of the copy, and copies
compared with such copies (3)copies made from or compared with
the original (4)counterparts of documents as against the parties who
did not execute them (5)oral accounts of the contents of a

document given by some person who has himself seen it.

Indian Evidence Act S.65 Secondary evidence - Cases in which
secondary evidence relating to documents may be given of the
existence, condition, or contents of a document in the following

cases—

(1)When the original is shown or appears to be in the possession or
power — of the person against whom the document is sought to be
proved, or of any person out of reach of, or not subject to, the
process of the Court, or of any person legally bound to produce it,
and when, after the notice mentioned in section 66, such person

does not produce it;

(2)when the existence, condition or contents of the original have
been proved to be admitted in writing by the person against whom

it is proved or by his representative in interest;

(3)when the original has been destroyed or lost, or when the party
offering evidence of its contents cannot, for any other reason not
arising from his own default or neglect, produce it in reasonable
time;

(4)when the original is of such a nature as not to be easily movable;
(5)when the original is a public document within the meaning of

section 74;

(6)when the original is a document of which a certified copy is
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permitted by this Act, or by any other law in force in India to be

given in evidence;

(7Jwhen the original consists of numerous accounts or other
documents which cannot conveniently be examined in Court and the

fact to be proved is the general result of the whole collection.

In cases (a), ( c¢) and (d), any secondary evidence of the contents of

the document is admissible.

In case (b), the written admission is admissible. In case (e) or (f), a
certified copy of the document, but no other kind of secondary

evidence, is admissible.

In case (g), evidence may be given as to the general result of the
documents by any person who has examined them, and who is

skilled in the examination of such documents.

In Kaliya v State of MP, 2013(10) SCC758 Hon’ble SC Held
that: Section 65(c) of the Act 1872 provides that secondary evidence
can be adduced relating to a document when the original has been
destroyed or lost, or when the party offering evidence of its contents
cannot, for any other reason, not arising from his own default, or
neglect, produce it in reasonable time. The court is obliged to
examine the probative value of documents produced in court or their
contents and decide the question of admissibility of a document in
secondary evidence. However, the secondary evidence of an ordinary
document is admissible only and only when the party desirous of
admitting it has proved before the court that it was not in his
possession or control of it and further, that he has done what could
be done to procure the production of it. Thus, the party has to
account for the non-production in one of the ways indicated in the
section. The party further has to lay down the factual foundation to

establish the right to give secondary evidence where the original
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document cannot be produced. When the party gives in evidence a
certified copy/secondary evidence without proving the circumstances
entitling him to give secondary evidence, the opposite party must
raise an objection at the time of admission. In case, an objection is
not raised at that point of time, it is precluded from being raised at
a belated stage. Further, mere admission of a document in evidence
does not amount to its proof. Nor, mere marking of exhibit on a
document does not dispense with its proof, which is otherwise

required to be done in accordance with law.

However, if secondary evidence is admissible, it may be
adduced in any form in which it may be available, whether by
production of a copy, duplicate copy of a copy, by oral evidence of
the contents or in another form. The secondary evidence must be
authenticated by foundational evidence that the alleged copy is in
fact a true copy of the original. It should be emphasised that the
exceptions to the rule requiring primary evidence are designed to
provide relief in a case where a party is genuinely unable to produce

the original through no fault of that party.”

8.2) Indian Evidence Act S.70 Admission of execution by party to attested
document. —The admission of a party to an attested document of its
execution by himself shall be sufficient proof of its execution as
against him, though it be a document required by law to be

attested.

8.3) ONUS AND BURDEN OF PROOF

It is well established that when a suit is filed, the burden of proof
lies upon the plaintiff who has sought relief from the Court and
failure to prove its case would dis-entitle him from getting any
relief. The onus shifts from stage to stage. The distinction between

the “burden of proof”” and ‘onus’ has been discussed by the Apex
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Court in para 19 of its judgment in Anil Rishi Case[Anil Rishi Vs.
Gurbaksh Singh, AIR 2006 SC 1971].

Indian Evidence Act:101. Burden of Proof: Whoever desires
any Court to give judgment as to any legal right or liability
dependent on the existence of facts which he asserts, must prove
that those facts exist. When a person is bound to prove the existence

of any fact, it is said that the burden of proof lies on that person.

On whom burden of proof lies.- The burden of proof in a suit
or proceeding lies on that person who would fail if no evidence at
all were given on either side. Burden of Proof as to particular fact.-
The burden of proof as to any particular fact lies on that person
who wishes the Court to believe in its existence, unless it is
provided by any law that the proof of that fact shall lie on a

particular person.

There is an essential distinction between burden of proof and
onus of proof; burden of proof lies upon a person who has to prove
the fact which never shifts. Onus of proof shifts. Such a shifting of

onus is a continuous process in the evaluation of evidence.

Commonly, the Burden of proof is referred to as an obligation
to prove one’s assertion in a strict sense, the burden of proof is the
responsibility to prove a fact in a case. The onus of proof is not
defined anywhere in the Evidence Act, however, the provisions
relating to the same is provided under the Evidence Act and under
many judgments given by the Hon’ble Supreme Court. Hon’ble
Supreme Court held that there is an essential distinction between the
burden of proof and onus of proof, the first one is the burden to
prove the main contention of the party requesting the action of the
court, while the second one is the burden to produce actual

evidence.
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Looking to the above provisions of law and the facts of the
case on hand the first burden of proof is on the plaintiff to prove
the alleged execution of bond by the defendant. Then the burden
and onus will shift on the defendants to prove the execution of said

bond was illegal one.
9) ARGUMENT
9.1)Argument of Plaintiffs

The Ld. Advocate of the Plaintiff has not submitted written
arguments but has orally argued before this court and reiterated the
facts as mentioned above and in the plaint. Then after in support of
plaintiff’s claim the Ld. Advocate for the plaintiff, has relied upon

the following case laws:.

a] 1991(1) G.L.H. 238, wherein it is held as mentioned in head-note
that, "Evidence Act, 1872 - Section 101 ,102- Burden of proof — it is
always open to the defendant not to lead any evidence where onus
is upon the plaintiff- However, after having gone into evidence, he
can not ask the court to over look it- The question of burden of
proof at the end to the case, when both the parties have adduced
evidence, is not of any great importance- Court has to come to a

decision on the consideration of all materials produced before it."

bl AIR 2013 S.C. 3311, Sant Longowal Instt. Of Engg. & Tech &
others Vs. Suresh Chandra Verma,wherein it is held as mentioned in
head-note that, "Constitution of India - Article-309- Study leave-
Grant of with salary and other benefits-is for mutual benefit of
institution and employee concerned- Failure of employee to complete
study- Govt. entitled to recover entire public money spent on
employee-Bond executed in instant case not providing for refund of
money by employer-Court in circumstances directed institute not to

recover money than what was already recovered."
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cd AIR 1972 S.C. 2440, M. Sham Singh Vs. State of Mysore,wherein it

el

is held as mentioned in head-note that, "Contract Act 1872 Ss-73 and
62- Student executing bond in favour of state government for
prosecuting his studies in U.S.A. at Government expense -Breach of

terms of bond- Compensation.”’

AIR 1990 S.C. 313, Mahabir Kishore Vs. State of M.P.,wherein it is
held as mentioned in head-note that,"Contract Act 1872 Ss-72 -
Unjust enrichment- Ingredients- The principle of unjust enrichment
requires first, that the defendant has been “enriched” by the receipt
of a benefit. Secondly, that this enrichment is “at the expense of the
plaintiff”” and thirdly, that the retention of the enrichment be unjust.
This justifies restitution. Enrichment may take the form of direct
advantage to the recipient’s wealth such as by the receipt of money
or indirect one for instance where inevitable expense has been

saved.”’

20 (1979) G.L.R. 962, Devidas Manharlal Dadiya Vs. Aher Ghelubhai
Rambhai,wherein it is held as mentioned in head-note that, "Interest
Act 1839 S-1 -" Mere demand of interest amount without mentioning
rate-Court entitled to grant interest if conditions in sec.1 satisfied. It
is true that the notice merely demands the amount with interest and
does not mention the rate at which the interest is to be charged. But
that does not mean the court will not be entitled to grant interest if
the conditions laid down in sec.1 of the Interest Act are satisfied.
These conditions are two viz.(1) Claim for interest on non-payment
of the debt;(2) Non-payment in spite of such a claim. There is no
provision that the claim interest has to be made at a specified rate

of interest.”’

AIR 2000 S.C. 2003, Ghaziabad Development Authority Vs. U.O.L,

wherein it is held as mentioned in head-note that, "Contract Act 1872
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Ss-62 -Breach of Contract- Payment of interest not provided in the
contract- Interest can yet be awarded on equitable grounds.-Award

of 12% interest per annum was held justitied.””

gl AIR 1982 Gauhati 100, wherein it is held as mentioned in head-note
that, "Evidence Act 1872 Ss-68 -Document executed for taking loan-
Attesting witness could not be found- S.68 not attracted- case is

covered by S.69.”

h] AIR 1998 Rajasthan 25, Amri devi Vs. Ridmal, wherein Limitation
for filing a suit in case of recovery of consideration amount is held

valid upto 3 years from the date of refusal.””
9.2) Arguments of Defendant

The Ld. Advocate of Defendant has not filed his written arguments
but has argued orally before this court, wherein he has stated that
the plaintiff has not produced and proved any evidence which may
show that plaintiff has given appointment to the defendant and
defendant was given permission to do further studies. The plaintiff
has not examined accountant to prove the damages and calculation
of amount of damages caused to plaintiff. Further there is no
agreement between the parties in respect of interest therefore the
plaintiff has wrongly and illegally imposed and calculated the
interest. Further plaintiff has not proved the terms and conditions
of bond therefore, there is no question of breach of terms of bond.
Further plaintiff in its notice given to defendant has mentioned that
the bond was executed in presence of the plaintiff’s authorised
person whereas, this fact is not mentioned in the plaint. So original
bond how came into the possession of the plaintiff is the big
question of fact. Further, the bond is not executed in the presence
of witness and the plaintiff has not examined the then Registrar

and Dean working in the university so the execution of bond is in
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question. If the permission was granted to defendant then that
must be shown in the service book of the defendant but there is
no one entry regarding giving permission to do further studies,
conditions of bond and completion of further studies with Ph.D.
Degree. Further, the plaintiff has harassed the defendant and has
not given promotion to defendant in time and now has filed a
recovery suit based on a fake document. Therefore the present suit

is liable to be dismissed with heavy cost.
10) GIST OF ORAL EVIDENCE :-

a) In the present case on hand witness of Plaintiff - Shri Rajnikant
Ishwarlal Jain.(Registrar of University) filed his deposition vide Exh.
27, wherein fact as stated in plaint has been reiterated, then after
during Cross-examination, he has stated that University has granted
permission for 3 years to defendant to do further studies. Then after
the witness has accepted the question of defendant that- defendant
was also permitted to study in M.Tech. Between 2001 to 2003. when
the defendant went for M.Tech, a bond was taken from him. The
defendant when returned back after completing the M.Tech has
followed the terms of bond. The entry for permission to pursue the
M.Tech and getting warded with M.Tech Degree is also not

mentioned in the service book of defendant.

b) Then after witness of Plaintiff - Manojbhai Ranchhodbhai Bhavsar.
filed his deposition vide Exh. 55, wherein fact as stated in plaint has
been reiterated, then after during Cross-examination, he has stated
that University has granted permission for 3 years to defendant to do
further studies. Then after the witness has accepted the question of
defendant that- defendant was also permitted to study in M.Tech.
Between 2001 to 2003. when the defendant went for M.Tech, a bond

was taken from him. The defendant when returned back after
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completing the M.Tech has followed the terms of bond. The entry for
permission to pursue the M.Tech and getting warded with M.Tech

Degree is also not mentioned in the service book of defendant.

c) The deposition of Shri J.T.Lalwani - Defendant No. 3 is
produced at Exh. 75, wherein fact as stated in written statements has
been reiterated, then after during Cross-examination, he has stated
that I have not submitted any written objection against the bond
before plaintiff institute. Then after the defendant witness has
accepted the question of plaintiff that- he has read the bond vide
Exh-34 and there is his signature over it. As per Exh-34 he has to
serve the plaintiff institute upto 6 years after getting Ph.D. Degree.
As per bond condition if plaintiff institute bear any loss then it was
his duty to compensate it. When he went to do study in Ph.D. his
salary was directly getting deposited or credited with his account.
His bank account is maintained at B.O.B. college road branch. Some
part of cross examination of the defendant is as below-
"6 Ul.AU Sl. 541 240l 005 ofl 2A1d Hi AV Aol 241 U]
Sl. ol AHA2A1A] A1S] MRl 9Y ol 6d]. A did W3 8 5, A ARl g¥Ai
U2y sl sandle 52d o1€fl ureg A1s ARl ddHi Y s2d. A did uid
& 5,UL.2 sl 541 2R-¥d IR WRdledfl dlad]. A qia vl 8 3, §
UL Sl 541 2111 IR HRI U2AAR AIG &dl. A did Uil 8 §, HR
UdIR d1€l A&l Arud] &dl. #1R1 udiR A1) As viidiHi w1 Ad] &dl. §
U2 Sl. 241 2R11 IR Glles dufl AUl A1BE ¥RId & 5 oty
ofl 112l yiRAel duiidl d19d). Hal Ais 3% dIN ¢llos cidIddIHi A1 &
d g ol 5§ & 5 A1 d ¥ ilos B al dai HIZ] el B. A1 cllos duildd]
S101 o] s3] ddHall ol Hal AlE o1l 5 elal UlE a2, & AIBE
*RId & 5 , sigs Hl.cdlsl s?la slgs lsd edl. HRI ¥4I uid
Hl.clsliof ol AlE of &g. 21 did Uil & & A ¥ Ul.AY Sl. $41 il
Ui sl d 12814 Ysdl 2A10d1 uarRaiEl sedl. Ais 37 9191 Glles §
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U121 Sl 501 1Sy 211 IR Sl AIBE ¥R B §, U2 Sl. of
AsH120al &A1 GilE SAL. A did Ul B 5, Adollol A2 duld] X AiS ¢
efl 2% & dai A1se Uldidl] el saclg] AUl cid1dd B. Hal Ais UR
q1o AYlgozHoe AR GdIddIHi 1D & ¥ Fdal ¥RNIg & 5 d d2R Hal
HAG]. A did Ui B 5, Ais UR 91011 AR YA ol Ylsdl Usdl el
HlBall ofl alldl2 21220 2] US. A 24291al olls?] ©lsdl Usdl el
Hidoll o1&l 210 aigl. 23 did Uil 8 5, A A2l ARl Hiddll a1l
A0 of 8ld1efl 311 HiAall Y211R A IUdlef] Fdicel] HIZl GUR 2419 8.
A did Uil 8 5, 2021 dal U2y gl. 541 Aed HIs®I &dl 5 HIR
RYlofofl, SIARUall, gjeidall dl slflell  didt YlodRIE]l il
[QeieflRANa HA d edl. 2 did udl 8 %, clad] Hi2 AalRis dIRjsId
GURid gl sl dcdl £llel GUR AUIHI 2419 8. § Ul s). s3] A1
olie d1€l Yoll. Hi Aoz A AR § dI€] Yol. ©islal 2 i el
HIR1 U2IIR [G14(Ad HIRI WidIHi I &d] &dl. A did Wil 8 5, d 2loASR
21d] A3 Bsall Aadlefl %211 ed) &dl.”

11) DISCUSSION OF FACTS AND EVIDENCE PRODUCED ON RECORD
IN LIGHT OF LEGAL PROVISIONS AND SETTLED PRINCIPLES FOR

ISSUE NO 1 to 7 :

For the sake of convenience, as these issues involves common question of

law and facts, hence these issues are discussed together:

a) Now first of all if we look at the oral evidence it appears that during
cross examination the defendant has accepted that he had first time joined
the plaintiff>s institute on 03/07/1995 and then after was also promoted
and appointed as Assistant professor on 05/07/2004 by the plaintiff’s
institute. The same facts are also appearing from the service book of the
defendant which was maintained by the plaintiff during the course of
business and the same has not been disputed by the defendant. Therefore
there is no other proof is required to presume that the plaintiff has

successfully proved the fact that the defendant had joined the plaintiff
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institute on-03/07/1995. Hence, Issue No. 1 is answered in affirmative.

b)  Similarly, if we look at the oral evidence it appears that during
cross examination the defendant has accepted that he went for further
studies of Ph.D. after obtaining the permission from the plaintiff university
and has also admitted that he has read the bond vide Exh-34 and there is
his signature over it. As per Exh-34 he has to serve the plaintiff institute
upto 6 years after getting Ph.D. Degree. As per bond condition if plaintiff
institute bear any loss then it was his duty to compensate it. When he
went to do study in Ph.D. his salary was directly getting deposited or
credited with his account. His bank account is maintained at B.O.B.
college road branch. Therefore there is no scope for the contention of
defendant regarding non-production of permission sanction letter. Then
after the only contention exist about willful execution of bond and legality
of said bond. On this point if we re look at the evidence produced by the
plaintiff, then it appears that the plaintiff has produced the original bond
vide Exh-34, which was bought by the Jaiprakash T. Lalchandani i.e.
defendant himself on 30/05/2006 from the stamp vendor of Nadiad with
serial no-1084. Then after this bond was not submitted at the office of the
plaintiff on that date or nearby date but has been submitted on
25/07/2006 after getting email from the plaintiff institute as appearing
from the letter written by the defendant vide Exh-86. Since this fact and
letter has not been disputed by the defendant and sign over bond is also
admitted by the defendant. Then after, the sign over the bond vide Exh-
34 and letter Vide Exh-86 are appearing of the same person then in that
situation in the absence of any objection or complaint before the proper
authority against the execution of bond and submission of bond with the
plaintiff institute, even till leaving the institute without prior intimation, it
can not be said that said bond was taken by the plaintiff by an illegal

way or means. Further if there was any kind of illegal means which was
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adopted by the plaintiff then that could have been mentioned by the
defendant in his letter dated 25/07/2006 as produced vide Exh-86. But

that has not been mentioned in the letter vide Exh-86.

c) Further as per letter vide Exh-86 the bond was admittedly submitted
with the plaintiff institute after first failed attempt made by the defendant.
When the said letter has not been questioned and signature over the
document has been admitted then it can not be presumed that the bond
vide Exh-34 was later on created illegally. At this stage the contention of
the defendant regarding timing for possession of bond as shown in the
plaint is concerned, in this regard if we look at the facts and
circumstances then it appears that admittedly, the defendant went to
further studies which was subject to permission followed by the execution
of bond and on record there is no question about grant of permission. The
defendant went to further studies after obtaining the permission from
plaintiff institute. Therefore the fact regarding grant of permission and
submission of bond is important, not the date of possession of document.
Further admittedly the reasons for delayed delivery or submission
has been well explained by the defendant himself in his letter vide Exh-
86. Since the date of execution of bond has not been questioned by the
defendant in that situation the contention raised by the defendant can not

be accepted as reasonable and justifiable.

d)  Further, if we look at other contention about legality and enforce-
ability of bond then it appears that the sign and execution of the bond on
the date as mentioned on it, has not been denied and even the defendant
was not competent to sign the said bond on the date of execution of it,
has also not been proved by the defendant.

e) Further as per provisions of section 2(c) of Gujarat stamps Act 1958

and section 2(d) of Limitation Act 1963 bond includes any instrument

whereby a person obliges himself to pay money to another on condition
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that the obligation shall be void if a specified act is performed or is not
performed as the case may be; after considering these definitions as per
argument of plaintiff, it appears that the bond is an instrument by which
any person obliges or binds himself to pay money to another on condition

that if a specified act is performed or not performed.

f) Similarly at this point it is also important to see that what are the
documents required by law are to be attested. Whether a document
requires by the law to be attested or not is an important point for
consideration when the document is tendered in evidence and that it is a
potent factor for consideration under the civil law. In certain cases,
attestation it is legally made as mandatory. In fact, Section 67 of the
Indian Evidence Act,1872 says about the proof of documents which are
not required by law to be attested. However, it is in section 68 of the
Indian Evidence Act, where it is said about the proof of execution of

documents required by law to be attested.

Attestation :— The word attestation is to be understood in the
context of Section 63(c) of the Indian Succession Act. It must be
remembered that after the ruling of Shamu Pattar v. Abdul Qadir -
35 Mad 607 (Privy Council) , the Transfer of Property (Amendment)
Act 27 of 1926 inserted the definition of “attested”” in Sec. 3 of the
Transfer of Property Act in terms of the definition of the Indian
Succession Act. As was pointed out in Ramaswamy Iyengar v.
Kuppuswamy Iyer — (1921) 14 L.W. 99 , a deed which creates a
charge does not require to be attested and proved in the same way
as a mortgage. The rule is under Section 54 of the Transfer of
Property Act, a sale deed relating to tangible immovable property of
value of Ra.100/- and upwards or of a reversion or of other
intangible thing can be done only by a registered deed and it does

not require attestation.

Further, as seen from the language of section 68 of the Indian
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Evidence Act,1872, a bond is also not an ins ent required by law to
be ested but for the ose of Act it may be nece for
bond to be attested if the executor of bond binds himself and that

ins ent is not having name of the bearer or pavable to order over

face of it. In the present case the bond is specifically mentioning the
bearer or order to pay as Dharmsinh Desai University Nadiad. Therefore,

here attestation is not required as per the provisions of stamps Act also.
Further, as per S.70 of Indian Evidence Act when, the admission of
a party to an attested document of its execution by himself shall be
sufficient proof of its execution as against him, though it be a document
required by law to be attested. Then in that situation in present case also
if defendant is claiming that the bond executed vide Exh-34 must be
attested by the witness, this contention can not be accepted for the
reasons that the defendant has taken benefit of this document and has
never disputed this earlier to it and has also admitted the sign over it
made by himself. Therefore, in this situation as per section 70 of the
Evidence Act the document is admissible without being attested by any
witness.
g After it, since the document vide Exh-34 is admittedly the bond,
then that is required to be signed only by the person who is executing
such document and none. Further the defendant has already taken the
benefit of fruits of such bond. Therefore, at this stage when there is
question of breach of terms and it consequential implementation then at
that point of time, it can not be said that there may arise any question
about one-side execution after consuming the fruit of the document.
h)  Further, during cross examination the defendant has accepted that as
per the bond condition he is bound to pay the damages caused to
plaintiff. It has also been admitted that he has not given any notice to
plaintiff before leaving the institute therefore also bound to pay the
amount for three months notice period. Further the defendant has also
admitted that there was condition that he will serve institute for six year

after obtaining the Ph.D. Degree and will not leave the institute or join
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the other institute. This condition is also mentioned in the bond Vide Exh-
34, executed by the defendant in favour of plaintiff institute.

i Further, since the suit amount is more than the amount which may
come under the pecuniary jurisdiction of other court and plaintiff institute
is also situated within the jurisdiction of this court,then in that situation
this court is having jurisdiction over the suit to try it. Further nothing any
other adverse evidence has been brought on record,which may skip the

jurisdiction of this court.

i) Further, if we consider the bond Vide Exh-34, there is no provision
for imposing the interest over the damages amount arisen due to breach
of terms of bond. So there is no justification on record for imposing
interest over the damages amount for the period before filing of the
present suit. Therefore, the arguments of defendant is liable to accepted

on this point only.

k)  Further, if we look at the contention of defendant regarding non-
mentioning of permission for further studies and bond executed for it and
award of Ph.D. Degree to defendant in the service book of defendant. On
this point after considering the record, it appears that the contention
raised by the defendant is true but the same can not be accepted in his
favour because other evidence regarding actions between the parties are
available on record. Further, the omission to make entry in service book
was intentional with dishonest intention has not been proved by the
defendant. Further it has also not been proved by the defendant that he
had applied in writing to the plaintiff institute for making the relevant
entries in his service book. Therefore, the contention raised by the
defendant are baseless and without any proof, so can not be accepted at

this stage.

D Therefore, after considering the above facts and reason it appears

that the rest of the arguments advanced by the defendant is not having
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any weight and can not be considered as per provisions of law in the
present context. So the when the defendant had executed a legal bond in
favour of plaintiff for the purpose of further studies and that contains the
conditions to compensate the plaintiff if any condition is breached by the
defendant and during the study leave defendant has also received the
payment from the plaintiff. That bond is legal and enforceable by the law
as per section- 124,65,72 and 73 of Indian Contract Act. So now for the
breach of terms, the defendant is liable to pay the damages as per terms
and conditions and plaintiff is entitled to get recover the the damages
amount from the defendant but the amount as claimed in plaint has also
included the amount of interest for the period which is before filing the
present suit and also has included the amount of salary for the period for
which defendant has served the plaintiff institute after being awarded with
Ph.D. Degree i.e. 20/01/2010 to 03/07/2011. So the plaintiff is entitled to
recover only the amount after excluding the amount of interest for the
period which is before filing the present suit and amount of salary for the
period for which defendant has served the plaintiff institute after being
awarded with Ph.D. Degree. Hence, Issue No. 2 to 4 and 6 are answered
in affirmative, whereas Issue No. 5 is answered in partly affirmative and

Issue no- 7 is answered in negative.

m) Similarly, when the present suit is filed within three years from the
date or time of happening of specified contingency i.e. breach of terms.
Therefore, as per article 27 and 30 of the schedule of Limitation Act this
suit is filed with in time as on 21/12/2013 from the date of breach of
terms admittedly 04/07/2011. So the present suit is filed with time limit

as prescribed under the Law.

n) Further, at this stage when the plaintiff has asked interest at the rate
of 12 % till the realization of the amount. So in this context section 34 of

C.P.C. become important which is as below-
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Section 34:- Interest.- (1) Where and in so far as a decree is for the
payment of money, the Court may, in the decree, order interest at such rate as
the Court deems reasonable to be paid on the principal sum adjudged, from the
date of the suit to the date of the decree, in addition to any interest adjudged
on such principal sum for any period prior to the institution of the suit,

with further interest at such rate not exceeding six per cent per annum, as

the court deems reasonable on such principal sum, from the date of the
decree to the date of payment, or to such earlier date as the court thinks fit:

Provided that where the liability in relation to the sum so adjudged had
arisen out of a commercial transaction, the rate of such further
interest may exceed six per cent per annum, but shall not exceed
the contractual rate of interest or where there is no contractual rate,
the rate at which moneys are lent or advanced by nationalized banks in
relation to commercial transactions.

Explanation I: In this sub-section, “nationalized bank” means a corresponding
new bank as defined in the Banking Companies (Acquisition and Transfer of
Undertakings) Act, 1970 (5 of 1970).

Explanation II: For the purposes of this section, a transaction is a commercial
transaction, if it is connected with the, industry, trade or business of the party
incurring the liability.

(2) Where such a decree is silent with respect to the payment of further interest on
such principal sum from the date of the decree to the date of payment or other
earlier date, the court shall be deemed to have refused such interest, and a separate
suit there for shall not lie.

[Emphasis Supplied]

After considering the above provision it appears that if there is any
written agreement regarding interest then that will be paid but if there is
no written agreement then the interest rate applicable by the national
banks will be paid and if national banks interest rate are not proved on
record then the claimed shall be paid only with 6 % interest rate. In the
present case the interest rate is not mentioned in the bond or no any
written agreement regarding it has been proved and no national bank
interest rate has been proved by the plaintiff, So at present the plaintiff is
entitled to only interest at the rate of 6% from the date of filling of
present suit. Hence, I answer this Issue No. 8 in partly affirmative; and
consequently in the interest of justice, for the issue no 09, I pass the

following final order :-
//ORDER//

1] The plaintiffs suit is hereby Partly allowed.
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2] The defendant is directed to pay the plaintiff for damages of
such remaining amount which is payable after deducting the salary

amount for the period which defendant has served the plaintiff
institute after obtaining the Ph.D. Degree.i.,e. 20/01/2010 to

03/07/2011 and interest calculated for the period before filing the
present suit, from the suit amount of Rs.56,33480/- with simple

interest at the rate of 6 % per annum from the date of filing of the

present suit and till the realization of decreed amount.
3] Parties do bear their own costs.
4] Decree be drawn accordingly.

Signed and pronounced in the open court today.

Date-27/12/2023
Place: Nadiad
[Tej Pratap Singh]
7th Addl. Sr.C.J.,Nadiad
GJ01247



