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12.  However, this principle cannot be
extended to include a property which was not
the subject matter of the suit, at the time of
passing of the preliminary decree. Variation of
shares already declared in the property which is
the subject matter of the suit is totally different
from varying the subject matter of the suit. The
reason being that what is the share to which a
party to a suit is entitled to in law is purely a
question of law, whereas a share in a property is
dependent on the nature of the property which is
purely a question of fact, which is to be decided
on the facts and circumstances of the case based
on the evidence adduced, Therefore, once a
preliminary decree is passed in respect of the
subject matter of the suit, question of including
or adding a property to the subject matter of the
suit subsequently and claiming a share in respect
of the property so included or added is not
permissible in law. In respect of the said
property a separate suit is maintainable, if
sufficient cause is shown for its exclusion in the
earlier suit for partition. However, on the ground
final decree is not yet passed, the said property
cannot be included in the suit after passing of
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the preliminary decree or a second preliminary
decree cannot be passed nor can it be the
subject matter of final decree proceedings.
Further, if a property which was not the subject
matter of a suit, were to be included at the
stage of Final Decree Proceedings, evidence has
to be recorded to decide whether it is a Joint
Family Property or not and if the parties to the
suit have share therein or not. By chance if a
property belonging to the Joint family could not
be included in the suit, a second suit for
partition of the property so left out is not
maintainable. But if there are acceptable reasons
for not including the property in the suit, a
second suit for its partition would still be
maintainable. The Court would also have no such
power even U/s 153 of CPC to include a
property suo motu. A suit ordinarily means a
Civil proceeding instituted by presenting a plaint.
Coming to the case on hand, Order VI, Rule 17
CPC provides that the Court may at any stage of
the proceedings allow either party to alter or
amend his pleadings as may be necessary for
determining the real question in controversy
between the parties. The plaint, therefore, can be
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amended only at the instance of the plaintiff and

the 1st defendant cannot seek to include a
property in the plaint schedule. Sy. No. 51
measuring 3 acres 28 guntas is situated at Talale
village, Huncha Hobli, Hosanagar Taluk was
admittedly not included in the plaint. Nor did
the 1st defendant make any attempt to bring the
same to the notice of the Court during the
pendency of the suit and therefore this property
could not form a part of the preliminary decree.
The impugned order therefore cannot be

sustained.
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