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IN THE COURT OF 3"“ADDITIONAL SENIOR CIVIL JUDGE,

ANJAR-KACHCHH, AT ANJAR.

SPECIAL CIVIL SUIT NO.3 OF 2010

RAJENDRA TARACHAND JAIN,
Age abot 47 years, Occupation business,

At present residing at Plot No.404,

Ward 12-C, Lilashah Nagar, Gandhidham-Kachchh.

V/s.

1. Smt. Meenakshiben Wd/o. Late Kishorkumar

PLAINTIFF

Chhaganlal Shah, Occupation : house hold work
At present residing at B-5 Tirupati Apartments,

Hospital Road, Bhuj-Kachch.
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2. Pankaj S/o. Late Kishorekumar Chhaganlal shah,
Adult, occupation business
At present residing at B-5, Tirupati Apartments,
Hospital Road, Bhuj-Kachch.

3. Pravin S/o. Late Kishorekumar Chhaganlal shah,
Adult, occupation business at present residing at B-5,

Tirupati Apartments, Hospital Road, Bhuj-Kachch.

4. Anil S/o. Late Kishorekumar Chhaganlal shah,
Adult, occupation business at present residing at B-5,

Tirupati Apartments, Hospital Road, Bhuj-Kachch.

5. Meghrajsinh Narbhesinh Zala,
Adult, age about 45 years, Occupation Agriculturist,

At present residing at Darbargadh,
Bhachau, Kachchh.

DEFENDANTS :

Subject: Suit for specific performance of contract in respect
of the agreement to sell 97 plots of N.A. land bearing Survey
No. 158, Village Varsana, Taluka Anjar, sub-Registration Dist.
Anjar, Kachchh.
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Appearances:

1]

2]

> Ld. Advocate Mr. B. D. Chhaya for the plaintiff.

> Ld. Advocate Mr. Y. D. Bhandarkar for the

defendant No.1 to 4.

Ld. Advocate Mr. V. V. Chavda for the defendant No.5.

c:: JUDGMENT::

The present suit has been filed by the plaintiff for
specific performance of contract in respect of the
agreement to sell 97 plots of N.A. land bearing
Survey No. 158, situated within the revenue limits
of Village Varsana, Taluka Anjar, sub-Registration
Dist. Anjar, Kachchh. The brief facts of plaintiff’s

case are as under.

Brief facts :-

(1). The plaintiff submits that all the defendants no. 1 to 4

(2).

the legal heirs and legal representatives of Late
Kishorekumar Chhaganlal Shah.
The plaintiff submits that Late Kishorekumar chhaganlal

shah when he was alive, he had entered into an
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agreement and had agreed to sell total 97 plots bearing
No. 13, 54 to 63, 64, 65, 66 to 75, 80 to 86, 117, 118
to 128, 129, 130, 131 to 141, 142, 143, 144 to 154,
155, 156, 157, 158 to 169, 170, 171, 172 to 182, and
183, Total 97 plots, Total Admeasuring about 19,523.20
sq. yards, of N.A. land bearing Survey No. 158, situated
within the revenue limits of village Varsana, Taluka
Anjar, Sub- Registration Dist. Anjar, Kachchh
[hereinafter referred to as the "said Plots" for the sake
of brevity] at the rate of Rs. 513-00 per Sq. Yard to the
plaintiff i.e. for a total consideration of Rs. 1,00,15,401-
00 [ Rupees one Crore fifteen Thousand Four Hundred
one only] and said Late Kishorekumar had executed and
signed the Agreement to sell Dated 21-01-2007. The
copy of the same is submitted herewith.

The plaintiff submits that the plaintiff has paid
a sum of Rs. 11,00,000-00 [Eleven Lacs only] to Late
Kishorekumar Chhaganlal Shah against the amount of
total consideration as above said and he had
acknowledged and admitted the receipt of the same in
the said agreement. That the plaintiff has paid a sum of
Rs. 2,00,000-00 to the plaintiff thereafter.

The plaintiff submits that as per the terms and



(3).
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condition of the said Agreement further sum of Rs.
10,00,000-00 was to be paid after the measurement of
each and every plot was taken and determined and also
after putting the boundary stones and making fencing
around the said plots and also after obtaining the Title
Clearance Certificate from any senior Advocate.

The plaintiff submits that said Kishorkumar while
he was alive he could not fulfill the said terms and
conditions on account of sum dispute between him and
the previous owner of the ag. Land and some -cases

were pending in the court filed by him.

The plaintiff submits that said Late Kishorekumar had
taken a loan of Rs. 30, 00, 000-00 [Rupees Thirty Lacs]
form Bhuj Commercial co-operative Bank Ltd., and the
said bank had a charge on the said plots and said Late
Kishorekumar was to clear the dues and for that
purpose the plaintiff had agreed to advance further sum
of Rs. 20, 00, 000-00 [Twenty lacs only] subject to the
conditions that actual and vacant and peaceful
possession of the said plots were to be handed over to
the plaintiff. Said Kishorekumar could not fulfill the

said condition as some legal proceedings were pending
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in respect of the entire land and he was not able to
handover the vacant possession of the said plot to the
plaintiff.

The plaintiff submits that as per the terms and
conditions of the said agreement the balance amount of
Rs. 59,15,401-00 was to be paid by the plaintiff at the
time of execution of final sale deed and get the same
registered.

(4). The plaintiff submits that said kishorekumar while he
was alive he could not fulfill the terms and conditions
enumerated in the said agreement and he did not
perform his part of contract.

The plaintiff submits that he was and is ready and
willing to perform his part of contract and to make the
payments of the amounts as above said subject to the
fulfillment of the terms and conditions by said
Kishorekumar shah and inspite of repeated reminders he
did not perform his part of contract.

(5). The plaintiff submits that after his death the plaintiff
learnt that the defendants No. 1 to 4 were trying to sell
and dispose of the said plots and in view of the same
the plaintiff got published a public notice dated 15-10-

2008 in daily "Kutch Mitra" through the Advocate Shri



7 Sp.C.S.No.3/2010

V. R. Bheda and Jayesh Bheda etc.

The plaintiff submits that the defendants No. 1 to
4 are the legal heirs and legal representatives of said
Kishorekumar Chhaganlal Shah and they have inherited
all the properties of late Kishorekumar and also the
above said suit plots and as such the above said
agreement and terms and conditions of the said
agreement are also binding on the defendants No. 1 to
4 and the defendants No. 1 to 4 are bound to perform
the said agreement and in view of the same the
plaintiff sent a notice dated 16-10-2009 to the
defendants No. 1 to 4 through his advocate Shri V. R.
Bheda by registered post a.d. and the defendants No. 1
to 4 were called upon to perform their part of contract
as per the terms and conditions of the said Agreement
by carrying and determining the measurements of all
the plots, putting the boundary stones and fencing nd
furnishing the title clearance certificate from a Senior
Advocate and also to put the Plaintiff in possession of
the said plots and to execute the Sale Deed and get the
same registered. It was further informed to the
defendants No. 1 to 4 that the plaintiff is ready to

make the payment of the balance amount of
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consideration of the said agreement. The defendants No.
1 to 4 did receive the notice and original A.D. coupons
are submitted herewith. The defendants No. 1 to 4 have
not replied the said notice and they have committed the
breach of the contract and as such the plaintiff files the
present suit for specific performance of the contract.
The plaintiff submits that deceased Kishorekumar
chhaganlal shah with dishonest intention and with the
intention to defeat the rights of the plaintiff acquired
by the plaintiff under the above said agreement to sell
and to deceive the plaintiff and to deprive the plaintiff
from the benefits and fruits of the said sale agreement
and in collusion with the defendant No. 5 sold 78 plots
of the said land bearing plot No.13, 45, 47, 86, 129 to
132, 136 to 149, 54 to 75, 80 to 85, 117 to 128, 153
to 155 and 171 to 183 totally admeasuring 16486.28
Sq. Meters 19717.60 Sq. yards of the N.A. land situated
within the Revenue Jurisdiction of Village Varsana,
Dist. Kachchh to one Meghrajsinh Narbhesinh Zala, the
defendant No. 5 vide sale deed dated 29-03-2008 duly
registered with the office of the sub-Registrar,
Gandhidham at Reg. No. 4245 on Date 09-05-2008 after

deceased Kishorekumar executed the above said sale
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agreement in favour of the Plaintiff. Thus Late
Kishorekumar chhaganlal shah committed breach of the
agreement/contract entered into with the plaintiff of
sale of said plots.

The plaintiff submits that said Meghrajsinh
Narbhesinh Zala, the defendant No. 5, had full
knowledge and notice of the agreement to sell dated
21-01-2007 executed by deceased Kishorekumar
chhaganlal shah in favour of the plaintiff in respect of
agreement to sell 97 of the plots of the above said N.A.
land and inspite of the same he has purchased 78 plots
of the said N.A. land. That the defendant No. 5 has not
purchased the said plots in good faith and he is not a
bonafied purchaser of the said plots. It is submitted that
the plaintiff has agreed to pay to said Kishorekumar
chhaganlal shah the price of the said plots at the rate
of Rs. 513-00 per sq. yards whereas the plots sold to
the defendant No. 5 by said deceased Kishorekumar is
at the rate of Rs. 41-00 per Sq. Yard. it is submitted
that the said fact is sufficient to prove the dishonest
intention and not good faith on the part of the
defendant No. 5 and in fact the defendant no.5 has not

paid any consideration to said Kishorekumar chhaganlal
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and the said sale deed is sham and bogus and has been
created and executed by said Kishorekumar chhaganlal
shah in collusion with the defendant no. 5 with the
sole intention to defeat the rights of the plaintiff as
above said.

The plaintiff submits that as above said the
defendant No. 5 has full knowledge of the above said
sale agreement and having notice of the said sale
agreement/contract has purchased the said 78 plots and
further he is not bonafied purchaser of the same and he
has not purchased the said 78 plots in good faith and
the said document is thus sham and bogus and without
consideration and the plaintiff is entitled to obtain the
decree for specific performance of the said 78 plots
against the defendant No. 5 also. Thus the plaintiff files
the suit for specific performance in respect of the above
said 78 plots of the said land against the defendant
No.5 and/or in alternative to declare the said sale deed
as sham and bogus and without consideration and to
cancel the said agreement as if the said sale deed is not
cancelled and adjudged as void and if the same is left
outstanding the same may cause serious injuries to the

plaintiff.
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The plaintiff submits that he is entitled to claim
compensation from all the defendants in addition to the
specific performance of the contract or in substitution of
the specific performance of the contract including the
refund of the paid to the deceased Kishorekumar
chhaganlal shah by the plaintiff as the defendants are
likely to delay the disposal of the suit.

(6). That the cause of action has arisen on date 21-01-2007
when Late Kishorekumar agreed to sell the suit plots to
the plaintiff and thereafter when said person failed to
perform his part of contract and thereafter on date 16-
10-2009 when the notice as above said was served on
the defendants No. 1 to 4 and when the defendants No.
1 to 4 failed to perform their part of contract and as
such the suit has been filed within time.

The plaintiff prays in para 17 for the judgment and

decree ordering the defendants.

a) to perform the above said agreement to sell i.e.
contract by executing the Sale Deed in respect of
the plots bearing no. 13, 54 to 63, 64, 65, 66 to
75, 80 to 86, 117, 118 to 128, 129, 130, 131 to

141, 142, 143, 144 to 154, 155, 156, 157, 158



b)

c)

C1)
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to 169, 170, 171, 172 to 182, and 183, Total 97
plots, Total Admeasuring about 19,523.20 sq.
yards, of N.A. land bearing Survey No. 158,
situated within the revenue limits of village
Varsana, Taluka Anjar, Sub-Registration Dist.

Anjar, Kachchh in favour of the plaintiff.

to put the plaintiff in possession of all the above
said plots after getting the same measured i.e.
the measurement of each and every plot be taken
and determined and also after putting the
boundary stoned and making fencing around the

said plots.

to do all necessary acts and deeds to complete
the title of the plaintiff.

to enforce the specific performance of the above
said agreement to sell i.e. contract against the
defendant No. 5 ordering him to execute the sale
Deed in respect of the Plots bearing No. 13, 45,
47, 86, 129 to 132, 136 to 149, 54 to 75, 80 to
85, 117 to 128, 153 to 155 and 171 to 183

totally admeasuring 16486.28 Sq. Meters =



C2)

C3)
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19717.60 Sq. yards of the N.A. land bearing
Survey No. 158, situated within the Revenue
limits of Village Varsana, Sub- Registration Dist.

Gandhidham, Kachchh in favour of the plaintiff.

ordering the defendant No. 5 to put the plaintiff
in possession of the all the above said plots
bearing Plots Nos. 13, 45, 47, 86, 129 to 132,
136 to 149, 54 to 75, 80 to 85, 117 to 128, 153
to 155 and 171 to 183 totally admeasuring
16486.28 Sq. Meters = 19717.60 Sq. yards of the
N.A. land bearing Survey No. 158, situated
within the Revenue limits of Village Varsana,

Sub-Registration Dist. Gandhidham, Kachchh.

to do all necessary acts and deeds to complete
the title of the plaintiff in respect of the plots
Nos. 13, 45, 47, 86, 129 to 132, 136 to 149, 54
to 75, 80 to 85, 117 to 128, 153 to 155 and 171
to 183 totally admeasuring 16486.28 Sq. Meters
= 19717.60 Sq. yards of the N.A. land bearing
Survey No. 158, situated within the Revenue

limits of Village Varsana, Sub-Registration Dist.
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Gandhidham, Kachchh

the defendants be ordered to pay a sum of Rs.
30,00,000-00 [Rupees Thirty Lakhs] either in
additions to the specific performance of the
contract or in substitution of specification
performance of the contract along with interest
at the rate of 18% p.a. from the date of filing

the suit till entire amount is realized.

that the defendants No. 1 to 4 may kindly be
ordered to pay a sum of Rs. 13,00,000-00
[Rupees Thirteen Lakhs] to the plaintiff alongwith
interest at the rate of 18% p.a. from the date of

filing the suit till entire amount is realized.

to declare the sale deed executed by
Kishorekumar chhaganlal shah in favour of the
defendant No. 1 in respect of sale of 78 Plots of
the said land bearing Plots Nos. No.13, 45, 47,
86, 129 to 132, 136 to 149, 54 to 75, 80 to 85,
117 to 128, 153 to 155 and 171 to 183 totally

admeasuring 16486.28 Sq. Meters = 19717.60 Sq.
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yards of the N.A. land situated within the
Revenue Jurisdiction of Village Varsana, Dist.
deed dated 29-03-2008 duly registered with the
office of the Kachchh being the sale deed dated
29/03/2008 duly registered with the office of the
sub-Registrar, Gandhidham at Reg. No. 4245 on
Date 09-05-2008 and to order to cancel the said
sale deed and ordering the defendant No. 5 to
deliver the said sale deed to the plaintiff and to
send the copy of the Judgment to note on the
copy of the said sale deed/instrument contained
in his books of the fact of cancellation of the

said sale deed.

d) to pay to the plaintiff all the costs of the suit.

e) to grant such other relief as the Hon'ble court
may think fit and proper looking to the facts and

circumstances of the case.

Tk dderbdderbddobbddohbddoobdddrbddirbddiobddebdderddrs
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Appearance and Written-Statements of Defendants .-

After registration of the plaint, the defendants were
served the summons /notice to appeared before the
Court and defendant No.1 to 4 appeared through his
advocate Mr.Y. D. Bhandarkar and filed reply at Ex.41
wherein he denied all the averments of the plaint and
has raised objection stating that, suit is liable for the
rejection for want of cause of action and as per the
para-2 of the plaint the sale agreement is of dated
21/01/2007 hence, plaintiff's suit is beyond the
limitation. Moreover, the agreement-to-sale between
plaintiff and Late Kishorebhai Shah and he has sold
the disputed land in his lifetime on dated 09/05/2008
hence, the possession as well as ownership of land is
not lying with the defendant. Hence, plaintif cannot
seek any relief against defendants. Moreover, their
father Late Kishorebhai Shah had instituted Special
Civil Suit No0.8/2007 in Anjar Court regarding disputed
land and he sold out disputed land at that time and
plaintiff was aware about the all these facts because,
on dated 28/02/2007 and then after public notice was
published in news paper regarding disputed land so, it

is not accepted that, plaintiff has paid Rs.11 Lacs to
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Late Kishorebhai as well as plaintiff was ready to pay
Rs.20 Lacs at the time of possession. Further, Late
Kishorebhai has completed transaction during his
lifetime. They are not knowing about the personal loan
and plaintiff has not done anything during the lifetime
of Kishorebhai and filed the present suit without cause
of action. They further submits that, disputed land has
never in the ownership and possession of the
defendants and they have not done any agreement
with the plaintiff and they do not have any civil right
regarding disputed plot suit. Hence, plaintiff cannot

claim any civil right against them.

Defendant No.5 has joined as a party in the suit
vide Ex. 50 and appeared through his Ld. Advocate
and filed written objection / W.S. vide Ex.79 in which
he submits that, plaintiff has not valid cause of action
hence, this suit is liable to be rejected. Plaintiff has
done one sale agreement with Late Kishorebhai
Chhaganlal Shah on registered agreement-to-sale of
Rs.100/- dated 21/01/2007. Hence, because of
unregistered sale agreement and bar of limitation,
present suit is liable to be rejeced and plaintiff cannot

file such suit for specific performance against



4]
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defendant No.5 because plaintiff has not done any
agreement-to-sale with defendant No.5. Moreover,
father /husband of defendant No.1 to 4 Late
Kishorebhai Chhaganlal Shah has sold this disputed
plots during his lifetime on dated 09/05/2008 and it is
in the knowledge of plaintiff and despite of they have
knowledge about the suit No0.8/2007 filed in the Anjar
Court, they have not joint defendant No.5 as a party
in the suit. Thus, plaintiff has not completed any
transaction or agreement with defendant no.5 hence,
they have not any right to claim against the defendant
No.5 and defendant No.5 is a bonafide purchased
having a registered sale-deed dated 29/03/2008 which
was challeged by the plaintiff in August 2015. Hence,
looking to the bar of Limitation Act, plaint is liable to
be rejected. Moreover, as per the Section 17(1)(b) of
Registration Act 1908, agreement regarding immovable
property having value of more than Rs.100/- is
compulsarily registrable and as per the Transfer of
Property Act also, it is compulsarily registrable hence,

plaintiff suit is liable to be rejected.

In support of claim and defence both the parties has

produced the evidence as under :
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[a] By Plaintiff:

(i) Oral Evidence:

Sr.No. Particulars Exh.

1. Deposition on oath by Plantiff: 88

Rajendra Tarachand Jain

2. Deposition on oath by P.W. 2: 104

Bhupendrabhai Amrutlal Pandya

3. Deposition on oath by P.W. 3 : 147

Ms. Seema Saraogi D/o. Shri Rajkumar
Saraogi

(i) Documentary Evidence :

S.N. Particulars Exh.
1. |Original sale agreement by and between| 92
Shri K. C. Shah in favour of the plaintiff in

respect of suit plots
2.
Original hand written receipt of Rs.2 Lacs by 101
K.C. Shah in favour of plaintiff in respect of
suit property
3.
Original letter by K. C. Shah address to the|102
plaintiff
4 Mortgage deed dated 19/03/1996 113
to
115
> Letter of guarantee made by K.C. Shah 116
in favour of bank
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©. Demand promissory note dated 19/03/1996 | 117

7 Copy of Nivda order in Lavad 118
Case No0.31/96

8. Village Form No.8-A 129

S Village Form No.6 130

10. Village Form No.6 Entry No.10 and 11 of | 131
R.S. No.158, vill : Varsana, Tal : Anjar-
Kachchh.

11. Village Form No.6 Entry No.12 of R.S. | 132
No.158, vill : Varsana, Tal : Anjar-Kachchh.

12. Village Form No.6 Entry No.14 of R.S. | 133
No.158, vill : Varsana, Tal : Anjar-Kachchh.

13. Village Form No.6 Entry No.225 of R.S. | 134
No.158, vill : Varsana, Tal : Anjar-Kachchh.

14. Copy of Balance Sheet of M/s. Sunshine | 150
Buildarch Pvt. Ltd. of year 2018-19

15. Copy of Balance Sheet of M/s. Sunshine | 151
Buildspace Pvt. Ltd. of year 2018-19

16. Copy of Balance Sheet of M/s. Sunshine | 152
Malls Pvt. Ltd. of year 2018-19

17. Closing pursis 155

[b] By Defendants
(i) Oral Evidence:
Sr.no. Particular Exh.
1. Deposition on oath by Defendant NO.3| 140
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Smt. Minaxiben Kishorekumar Shah

2. Deposition on oath by Defendant NO.5| 184
Shri Meghraj @ Meghubha
Narbhebha Zala

Documentary Evidence :

Sr.no. Particular Exh.

1. NIL

Defendant No.1 to 4 has produced the closing pursis vide Ex.183

and defendant No.5 has proudced closing pursis vide Ex.187.

[5] Ld. Advocate Mr.N.D.Chhaya for the plaintiff argued at lenth,
and submitted written argument vide Ex.190.Ld. Advocate Mr.
Y.D.Bhandarkar for the defendant No. 1 to 4 has given written
arguments vide Ex.193 and Ld. Advocate Mr. V.V.Chavda for the
defendant No. 5 has given written argument vide Ex.192. To
avoid the unnecessary repetition, I have discussed the entire

arguments with reasons as below.

[6] My Ld. predecessor after considering the facts on record and
pleadings along with the documents produced before the
Court, has framed the points of dispute in the form of
issues at Ex.87 as under:

:ISSUES :



[1]

[2]

[3]

[4]

[5]

[6]

[7]
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Whether plaintiff proves that he entered into an
agreement-to-sale in respect of the suit properties
with Late Kishorekumbhar Chhaganlal Shah on
21-01-2007 ?

Whether plaintiff proves that he has paid
Rs.11,00,000/- (Lakh) to Late Kishor Kumar
Chhaganlal Shah as an amount of part
consideration ?

Whether plaintiff proves that, he is always ready
and willing to perform his part of the agreement-
to-sale, dated 21-01-2007 ?

Whether suit of the plaintiff is barred by the
limitation ?

Whether defendant No.1 to 4 prove that, they are
not liable to perform to agreement-to-sale, dated
21-01-2007 as Late Kishorekumar Chhaganlal Shah

sold out the suit properties in his lifetime ?

Whether defendant No.5 proves that, he is a

bonafide purchaser ?

Whether plaintiff is entitled to get the reliefs as

prayed for ?



[8]

1]

2]

3]

4]

5]

6]

71

8]
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What order and decree?

My findings on the above issues are as under.

In the Affirmative.

In the Affirmative.

In the Negative.

In the Negative.

In the Affirmative.
In the Affirmative.

In the Partly Affirmative.

As per Final Order.

khhhkhkhhhkhhhkhhhhkhhkhhhhhhkhkhhhhhhkhhhkhhkhhhhhhhkhhhkhhhhhhkhhihhiis

[7]..

Reasons for above referred findings are as under :

::REASONS::

As all these Issue required to be decided by this Court,

which are inter-connected with each other and which

requires appreciation of same set of evidences, same allows

this Court to decide all these issues together.

Considering the pleadings of the parties it appears

that plaintiff has filed present suit against the defendants
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for the act of the illegal sale transactions of defendants.
Whereas through the W.S. defendants have categorically
denied the claim put forward by the plaintiff. It is
therefore, before discussing the evidence available on record
it is necessary to see the Provisions of Sec.101 of Indian
Evidence Act, for the effective determination of all the
issues which is produced here.

Section 101.

Burden of proof :

Whosoever desires any Court to give judgment as to any legal
right or liability dependent on the existence of facts which he
asserts, must prove that those facts exist. When a person is
bound to prove the existence of any fact, it is said that the
burden of proof lies on that person.
Ilustrations
(@)A desires a Court to give judgment that B shall be punished
for a crime which A says B has committed.
A must prove that B has committed the crime.
(b)A desires a Court to give judgment that he is entitled to
certain land in the possession of B, by reason of facts
which he asserts, and which B denies, to be true. A must

prove the existence of those facts.
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In view of the aforesaid provision first part of the section says
that the onus is on the plaintiff to positively establish his
case on the basis of material available and it cannot rely
on the weakness or absence of defense to discharge onus.
So the burden lies on the present plaintiff to prove that
inspite of holding identity card he was declined to give
proper treatment by the defendants. Keeping in mind
aforesaid provisions, the burden heavily lies on the plaintiff
to prove the facts which he has asserted in the plaint, the
court can not grant any relief until such burden is
discharged by the plaintiff. Moreover, the court has to
examine as to whether the person upon whom burden lies

has been able to discharge his burden.

ISSUE No.1 :

Considering the pleadings of the plaintiff and defendants,

undisputed facts are as below :

[a]  Originally the owner of the suit properties was Late
Kishorekumar Chhaganlal Shah and defendant No.1 to 4 are
legal heirs of Late Kishorekumar Chhaganlal Shah.

[b]  Plaintiff had entered into an agreement-to-sale of

total 97 plots mentioned in para-2 of the plaint with Late
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Kishorekumar Chhaganlal Shah which agreement-to-sale
produced herein vide Ex.92 by plaintiff.

[c] Late Kishorekumar Chhaganlal Shah sold out the total
78 plots of the said land mentioned in para-11 of the plaint
to Defendant No.5 Meghrajsinh Narbhesinh Zala during his
life time.

Now,So far as issue No.1 is concerned, in the written
statement filed by the defendant no.1 to 4 vide Ex.41, they have
stated that, they are not aware about the agreement-to-sale done
between the plaintiff and their father Late Kishorkumar
Chhaganlal Shah on dated 21/01/2007 but, there is no specific
denial of this agreement-to-sale.

Now, taking into consideration the rival contention of
both the parties, plaintiffs have produced the original agreement
-to-sale vide Ex.92 herein, which transpires the terms and
conditions decided between the present plaintiff and Late
Kishorkumar Chhaganlal Shah i.e. father/husband of defendant
No.1 to 4. In which both plaintiff and Late Kishorkumar
Chhaganlal Shah has signed this document and two witnesses
out of which first witness Bhupendralal Amrutlal Pandya was
examined vide Ex.104 from plaintiff side as plaintiff's witness. In

his deposition, this witness has admitted the facts of this
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agreement-to-sale and his signature and execution of this
agreement-to-sale dated 21/01/2007, submitted herein vide
Ex.92.

Morevoer, on careful reading of cross -examination of this
witness, it transpires that, he was the mediator and the broker
of this sale-agreement. Now, coming to the second witness of
this agreement-to-sale produced herein vide Ex.92, it transpires
as the ilegible signature of P. K. Shah, B/5 Tirupati Apartment,
Hospital Road, Bhuj-Kachchh and as per the arguments of Ld.
Advocte for the plaintiff, this is the sign of defendant no.3
Pravin S/o. Late Kishorkumar Chhaganlal Shah who is examined
herein vide Ex.140 from the defendant side who is not

addmiting his signature in Exh.92 because in his chief
examination he admits that, "l SI3 dI€]A Al2ISAR 2d. SlN@HIS
Ale HRI Mdifl A1 s3A &dl. "' Moreover he admits in
crossexamination that, " A did wd] 88,4RI UldI¥A 5212 ¥l sd]
AHNE dY AHIR SIY S8l o] . AiS— €2 Ul EIYIYINI SAMH] AUl
adls dRrl Uldiglofl 218l 8. Ais—c dio sRH1 Al] ¢.4 GWR si
Ul.3.2116 8 i 21R.3.211& 8. doll oflA 240113 F ALY B A HIR B. A did
uil 8 3, aldled As, diudl Auigdee, odls o.u ,ulQEl 3. 216

alidofl ofl] SIg S A A3 otel.
Thus I am of the full agreement of the arguments of plaintiff
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that, in lack of specific denial the agreement-to-sale dated
21/01/2007 submitted herein vide Ex.92. Plaintiff has succesfully
proved this agreement-to-sale produced herein at Ex.92.

Hence, I am agree with the arguments advanced by the Id.
Advocate for the plaintiff that, plaintiff proves that, he entered
into the agreement-to-sale in respect of the suit properties with
Late Kishorkumar Chhaganlal Shah on dated 21/01/2007 hence,
Plaintiff has succesfully proved the issue No.1 and answere this

isuue accordingly in Affirmative.

[8] ISSUE No.2 :-

On plain reading of the agreement-to-sale produced herein at
Ex.92, it transpires in para No.2 that, Rs.11 Lakhs has been paid
and the vendor i.e. Late Kishorkumar Chhaganlal Shah accepted
this amount and this document itself a receipt by signing of this
agreement. Hence, as discussed earlier, plaintiff has succesfully
proved the disputed agreement-to-sale produced herein at Ex.92,
plaintiff proves that, he has paid Rs.11 Lakhs to Late
Kishorkumar Chhaganlal Shah as an amount of part
consideration of this agreement. Hence, I fully agree with the
Ld. Advocate for the plaintiff that, he has succesfully proved the

issue No.2 hence, I answered the Issue No.2 in Affirmative.
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[9] ISSUE No.3 :-

Now, coming to the main and formost important issue No.3
that, whether plaintiff has succesfully proved his ready and
willing to perform his part of agreement-to-sale dated 21/ 01/
2007 or not ?

Before discussing this issue, it is necessary to refer the
relevant para No.3 to 5 of the agreement-to-sale proudced

herein vide Ex.92 which refers as under.

(3) 211 Aleld]l olis] &l 284 U2 d=uctR RUR A1l dHIH c9 Ldlelof]
Ayefl sAdl vier viisidl 3oilal 53 aen wualRea lddlu asla]

HRsd elded sdlaRod AZlgIse Aand]l 31U IR uwileadR 3I.
20,00,000/— (45 €1 AV Y21 YsSUdlail 282.

(v) duairR 21 ¥Hlal GuR ¢y slaglud sl-AURéla dos dlales
yiAel 31. 30.00 divid] dlal d19d 8. d dloioll RSH eRUIHI VlEal R
defl 22148 dl. 1/ 0v/009 Y&/l dUdiRA 31. R0,00,000/— (i

3R I @ Y1) Ysdl 241Ul el d duid duaR udleatRal il

N DN

AHIH €9 Ldlelofl AYLTURl Hcugt lid Aal viid] sofed ATU] 241Ul

(u) dAcIR GURsd cieRR]l dial dHIH €9 dlel UileaiRa duIel
e2d19% clotldsid] 2222 sAd] Arudiall 8- 2Hal dHiell 1 siguel
Ldlofl £2dId dualR aiel Glolld] 1 Ul Glofid] AHudl 154+ &l
dl uidlealiR Uldioll aRsell 41 AlEl & olidd s3] s Ha d Ysdd
YRU? 25H Ud HNddl BSSEIR 28K,
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Now. Ld. Advocate for the plaintiff in his written argument
vehemently submitted that, as per the condition No.3 of this
agreement-to-sale produced herein vide Ex.92, with measurement
of plots and putting the boundary stones and making fancing
around the said plots and after obtaining the title clearance
certificate from any senior advocate, plaintiff has to pay Rs.10
Lakhs to the vendor i.e. Late Kishorkumar Chhaganlal Shah and
the work of putting stones of boundary and making fancing and
completing measurement of plots and obtaining title clearance
certificate from advocate was not completed by the seller i.e.
Late Kishorkumar Chhaganlal Shah hence, plaintiff has not paid
Rs.10 Lakhs. Thus, plaintiff was not at fault. Moreover, he has
vehemently argued that, Late Kishorkumar Chhaganlal Shah has
not completed this work as per the condition No.3 of this sale-
agreement. Moreover, plaintiff has categorically stated in para 9
of the plaint that, he was ready and willing to perform his part
of the contract. Hence, Ld. Advocate of the plaintiff submits that
plaintiff has succesfully proved the issue No.3.

Now, coming to the conclusion of this issue, By the catana
of the judgments of the Hon'ble Supreme Court and it is settled
principle regarding suit of the specific performance of the

contract it is most important that, plaintiff has to prove his
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constant readiness and willingness. In other words, plaintiff is
bound to prove that, since execution of the sell-agreement till
disposal of the suit, he was ready and willing to perform his
part. Section 16 is mandatory and imperative provision, because
it reads that specific performance of a contract cannot be
enforced in favour of a person who fails to aver and prove as
laid down by it. The word 'aver' and the word 'prove' are
entirely two different things. The word 'aver' means that it
should be asserted or mentioned in the plaint.

Moreover, The word 'prove' indicates that the said averment
which is pleaded in the plaint must be proved by leading
evidence, in the course of trial. In view of the requirements of
para 3 of the Form No. 47 of Appendix “A» of the First
Schedule of the Code of Civil Procedure and in view of the
mandate of Section 16 (c) of the Specific Relief Act, it has
become obligatory for the plaintiff not only to aver in the plaint,
but also to prove by evidence that the plaintiff has always been
ready and willing to perform his part of the contract. The first
requirement is that he must aver in the plaint. Indeed, the
question of evidence of proving a particular fact would come only
when there is an allegation in the plaint to that effect. The
compliance of requirements of Section 16 (c) of the Specific Relief

Act is mandatory and in absence of the necessary averment in the
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plaint and in the absence of proof of the same that the plaintiff
had been ready and willing to perform his part of the contract,
the suit cannot succeed. Though the defendants had not raised
any plea to that effect in the written statement nor was there any
issue,the mandate of the statute required that the plaintiff must
aver in the plaint and must give proof of the fact that he was
and has been ready and willing to perform his part of the
contract.

Now, coming to the arguments of the Ld. Advocate for the
plaintiff that, the vendor of the property i.e. Late Kishorkumar
Chhaganlal Shah has never told to the plaintiff that, he has
completed the work of putting the boundary stones and making
fancing and obtaining title clearance certificate from the
advocate and was going to paid Rs.30 Lacs to the Bhuyj
Commercial Bank for getting clear dues and ready and willing to
give the possession of the plots and ready for the registration of
the sale-deed of the disputed plots.

Now, taking into consideration the legal principles of ready
and willingness of plaintiff in the suit of Specific Performance of
Contract, If I agree with the contention of the plaintiff that he
has pleaded in para 9 of the plaint about his ready and
willingness then also it is necessary for plaintiff to prove his

ready and willingness about his capacity for the payment of
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remaining amount of the contract. Now, it is necessry to refer
the condition No.6 of the said agreement-to-sale produced herein

at Ex.92 which refers as under.

(s) Guwscl [Qaid ciis] &l Yy3l 283 3. ue,1uswod/— i3 3
AUPIRIAIEYE v UER &R JURAT A YI) udleaR AJdiRkal dl.
R/w/009 YlHi Ysdl dudiell WBA. AIH A AR HIdoll AHJHI
uiZleaiR Glisloll 283 AsA] AIUA RUR 21 AUclR A1 UlEdiRall of 1A 4]
Al s8R ddall oA AcilBid -2l sAZAHI uee AR
e2d19%a]] aigyefl sA] 241u1.

Now, on careful reading of the above mentioned para 6, it
is crystal clear that, out of the total consideration of
Rs.1,00,15,401/- ( In Words Rs. One Crore Fifteen Thousands
Four Hundred One Only) after payment of Rs.11 Lacs, remaining
amount of consideration of Rs.59,15,401/- (In Words Fifty Nine
Lacs Fifteen Thousands Four Hundred One Only) has to be paid
to the vendor i.e. Late Kishorkumar Chhaganlal Shah within
specific date 21/04/2007 by the plaintiff and then after, seller
has to complete the remaining procedure of registration of the
sale-deed of disputed plots.

Now, coming to the above mentioned situation, after
expiry of this specific date 21/04/2007 which was fixed and
decided by both the parties as per condition No.6 of the said

agreement-to-sale plaintiff has never notice to the original seller
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i.e. Late Kishorkumar Chhaganlal Shah for the completion of this
procedure decided as per the agreement-to-sale. Now, the oral
evidence is also necessary to refer which is as under. If we refer

the cross-examination of the plaintiff produced herein at Ex.88

" i is: €2 Yl 2% YAA Al2l SR A didd B. A did wdl § 3, A2l
SAR Yol AYaiRaA dIFlU 24/ 0% /009 Hi YYI ARl [SHd Ysd
Aiudiell &dl. A ARISRAI ¥211Ad Yed HI A I Avlld oélal

AYalRal AV ai€f],

Now, it is crystal clear from the above referred cross-
examination that, after the expiry of the above mentioned
specific date 21/04/2007, plaintiff has not approached the seller
i.e. Late Kishorkumar Chhaganlal Shah or never informed him
and demanded from him in writing about completion of the
tasks agreed upon both the parties as per agreement-to-sale.

Further, the witness of this agreement-to-sale Bhupendrabhai

Amrutlal Pandya who is examined by the plaintiff as their
witness vide Ex.104. He admits in cross-examintion that,
(SRNa11efoil 21410t ofl ¥121 Hal A 5 Al [EuA3i UA]. A (5104101
AYAloiof] w121 dIg] ol d % [Eud s,

Thus, taking into consideration the above cross-

examination,it is clear that, the incident of death of Vendor

Kishor bhai was known to this witness within two three days
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and he has informed the plaintiff about the death of Kishorebhai
on very same day then also present plaintiff has not taken any
action against present defendant No.1 to 4.

Now, taking into the financial capacity and plaintiff's
ability to pay the above mentioned remaining amount. On

careful reading of the cross-examination, plaintiff admits that, "
3 A1sREMN Y2005 -09 81 2009—0¢ ol JosHS2l 32l eRd 8. A
HIRI 618 GUR 31. 1 s2Us &l agy &dll dg 3 Fedai ¥L11dd & § 54 dg §
&ld sel 21§ oigl. § Ut 2005-09 Al 2009-0¢ all HIRI JoSHS2al

Uil 2% SAUI AR &,

Thus, plaintiff admits that, he has filed the income tax
return of assessment year 2006-07 and 2007-08, but he is unable
to say that, whether in this return he has shown the Rs.1 Crore
on hand or not. Further, plaintiff has produced receipt of Rs.2
Lacs vide Ex.101. But, it is not duly stamped and this document
is not supported by any witness. It is a simple paper -receipt in
which signautre is not proved hence, this document which is as
per say of the plaintiff is a receipt of Rs.2 lacs given by the
plaintiff to Late Kishorekumar Chhaganlal Shah is not proved.

Further, Ld. Advocate for the plaintiff is relying upon the
deposition of P.W. No.3 Ms. Seema Saraogi who is examined

vide Ex.147 and documents produced vide Ex.150, 151, 152 and
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argued that, plaintiff was having financial capacity to pay the
remaining amount of the agreement-to-sale.

Moreover, this witness Ms. Seema also admits in her cross-
examination that, "1 did Uil 83, I SIA 2% S Ais U0 &l AW

qiofl AQei2Me 209¢—209€ dl 8.

Hence, taking into consideration the above mentioned facts, I
am of the considered opinion that, this document produced
herein vide Ex.150 to 152 are of the year 2018-19 whereas, in
the cross-examination of the plaintiff, Ld. Advocate for the
defendant No. 1 to 4 has asked the income tax return of the
year 2006-07 and 2007-08 to show the financial capacity of the
plaintiff to pay the remaining amount as per agreement-to-sale
produced herein vide Ex.92.

NOW, Ld.Advocate of the plaintiff has relied upon the
judgement of Hon. SUPREME COURT OF INDIA ,1966 (0)
GLHEL-SC-9641
Gomathinayagam Pillai Versus Palaniswami Nadar stating that, in
this judgment Hon'ble Supreme Court has ruled that, time was
not essence and that delay did not disentitled for the decree.

I have gone through the entire judgment. But, fact of that
case was different to the present suit and in that case, it was
clearly established that," the materials on the record clearly

indicats that the respondent was at all material times ready and
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willing to perform the contract." Hence, decree passed in favour
of the plaintiff. But, here in the case on hand, it is proved that,
as per the condition of agreement-to-sale dated:21-01-2007 after
expiry of the last date 21/04/2007, plaintiff has not paid the
remaining consideration amount after 21/04/2007 and never sent
a legal notice to Kishorekumar Chhaganlal Shah for the
performance of his part of contract during vendor's lifetime. On
the contrary, plaintiffs own witness who is a broker of this
contract, has deposited that, after the demise of Late
Kishorekumar Chhaganlal Shah within a two three days, he has
informed about the death of Kishorekumar Chhaganlal Shah to
the plaintiff. But, this suit is filed in the year 2010. Before that,
plaintiff has notice to the legal heir of Late Kishorekumar
Chhaganlal Shah i.e. defendant No.1 to 4 and that notice
produced herein at Ex.125 which shows the date: 16/10/2009,
meaning therby plintiff has sent a notice almost after 33 months
of this agreement-to-sale dated:21-01-2007.

Moreover, income tax returnes though asked in the cross-
examination from the plaintiff, the present plaintiff has not
shown any proved before this Court that, in the year 2007-08
plaintiff was having the remaining consideration amount on his
hand and he was ready to perform his part of the contract.
Hence, from the above discussion, having a different facts, this

authority is not helpful to the plaintiff.
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Moreover, Ld. Advocate for the plaintiff has placed reliance on
the judgment of HON'BLE SUPREME COURT OF INDIA, 2023 (0)
ALJEL-SC 70810, Gaddipati Divija Versus Pathuri Samrajyam

In which Ld. Advocate for the plaintiff has categorically stated
that, in these judgment also defendant failed to perform their
obligation with regard to demarcation of the property while
plaintiff has established, she was always willing and ready to
perform her part of contract, hence present plaintiff is entitled to
get relief prayed in this suit.

I have gone through the entire judgment and facts. On careful
reading of the para No.3 to 5, it transpires that, upon expiry of
the three months of the agreement-to-sale, plaintiff had issued a
notice demanding the balance consideration failing which the sale
agreement would stand cancelled and the advance amount would
be confiscated and respondent No.1 has replied the notice, denied
the allegations of non payment of balance amont despite repeated
demands while in here in case on hand, it is crystal clear that,
from the date of the agreement i.e. from 21/01/2007 to before
filing of the suit dated 12/01/2010, plaintiff has never noticed to
Late Kishorekumar Chhaganlal Shah (Vendor) during his lifetime
to perform his part stating that, he is always ready and willing to

pay the remaining sale consideration after expiry of the date
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fixed i.e. 21/04/2007 as per agreement-to-sale produced herein
Ex.92 and very later on date: 16/10/2009 notice sent to legal
heirs of Kishorbhai .Hence, the facts of this authority are
different to the present case on hand hence, this authority is also

not helpful to the plaintiff.

Ld. Advocate of the defendant placed reliance wupon the
judgement of HON'BLE SUPREME COURT OF INDIA 2025 (0)
ALJEL-SC 75226, K.R.Suresh Versus R.Poornima And Others.
In which upon discussion of provision of (a) Specific Relief Act,
1963-S.16(c), S. 22(2) - Hon'ble Court held that, time was the
essence of the contract and plaintiff failed to pay the balance
consideration within stipulated period - Absence of evidence
proving readyness and willingness to perform the contract led to
dismissal of suit

Ld. Advocate for the defendant has categorically argued
relying upon this judgment that, as per Section 22 (2) of this Act,
plaintiff is not entitled to get the refund due ot lack of specific
prayer as discussed in this judgment but, this Court is
considered opinion that, along with prayer of specific performace
of contract, plaintiff has demanded the sum of Rs.30 Lacs in
addition to the specific performace and Rs.13 Lacs along with the

interest in suit prayer para C-4 and C-5.
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Ld. Advocate for the defendant has placed reliance on the
judgment of Hon'ble GUJARAT HIGH COURT,2025 (0) AIJEL-HC
251537, Natubhai Dhirubhai Naik Civil Application (For Direction)
Versus Alkeshbhai Kashiram Patel.

I have gone through the entire judgment. In which the trial
court's decree was based on unregistered documents. In their
judgment Hon'ble High Court has ruled that, plaintiff failed to
prove readyness and willingness as mandated by Section 16(c) of
Specific Relief Act. Hence, impugned judgment and decree was
quashed.

But, here in this case on hand, plaintiff has succesfully
proved the agreement-to-sale produced herein vide Ex.92 as per
law. Hence, I am not inclined to the agrument of the Ld.
Advocate for the defendant No.1 to 4 that, upon unregistered
agreement-to-sale, plaintiff's suit is liable to be rejected. Because,
when plaintiff has succesfully proved this agreement-to-sale,
though it is unregistered it can be looked into for the colateral

purpose.

Therefore, as discussed above, I am fully agree with the
argument of the Ld. Advocate for the defendants that, plaintiff
is unable to prove his constant ready and willingness to perform
his part of the agreement-to-sale dated 21/01/2007. Hence, I

answered the Issue No.3 in Negative.
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[10] ISSUE No.4 :

On plain reading of the agreement-to-sale produced herein
vide Ex.92, it was runs between the parties on dated 21/01/2007
and plaintiff has to pay the remaining amount up to the date
21/04/2007 and plaintiff has filed this suit on dated 12/01/2010.
Hence, according to Article 54 of the Indian Limitation Act,
plaintiff has filed the present suit within three years. Hence, I
am of the complete agreement of the arguments advanced by
the Id. Advocate for the plaintiff that, present suit of the
plaintiff is not barred by limitation. Hence, this Court answers
issue no.4 in Negative.

[11] Issue No.5 :

Burden of proving the issue No.5 is casted upon the
defendant No.1 to 4. I am of the complete agreement with the
argments advanced by the ld. Advocate for the plaintiff that as
per the Section 37 of the Indian Contract Act and as per Hindu
Law, when plaintiff has successfully proved the agreement-to-
sale produced herein vide Ex.92 with Late Kishorkumar
Chhaganlal Shah then legal heirs i.e. defendant no.1 to 4 who
are the successors of the Late Kishorkumar Chhaganlal Shah are
laible to perform agreement-to-sale dated 21/01/2007 though

Late Kishorkumar Chhaganlal Shah sold out this property during
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his lifetime. Hence, I answer the issue No.5 in Negative.

[12] ISSUE No.6 :-

The burden of proving the issue No.6 is casted upon the
defendant No.5. Ld. Advocate for the plaintiff has argued that,
originally the father/husband of defendant No.1 to 4 Kishore
kumar Chhaganlal Shah has agreed to sell the disputed plots for
total consideration of Rs.1,00,15,401/- (In words Rs. One Crore
Fifteen Thousands Four Hundred One Only) as per agreement-to-
sale produced herein vide Ex.92. Whereas, Late Kishorekumar
Chhaganlal Shah has sold this plot to defendant No.5 for the
very less amount of consideration. So, it is sham and bogus sale
transaction. But, as per the above discussion, plaintiff could not
prove that, defendant No.5 i.e. the latest purchaser of the
disputed plots was aware about the agreement-to-sale between
the plaintiff and Late Kishorekumar Chhaganlal Shah. Hence,
defendant NO.5 is seems as a bonafide purchaser. Hence, I
answered the issue No.6 in Affirmative.

[13] ISSUE NO.7 and 8 :-

Now coming to the final part of this judgement. About passing
order and decree. Considering the pleadings, evidence and
discussion made herein above, plaintiff has proved issue nos.1

and 2 in his favour But, plaintiff failed to prove issue no.3 of
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ready and willingness, per contra, defendent No.5 have
successfully proved to be bonafide purchaser. Hence, plaintiff is
unable to get the relief of specific performance of contract and
declaration and injunction against the present defendants.
Moreover, plaintiff has succesfully proved that he has paid Rs.11
Lacs to Late Kishorekumar Chhaganlal Shah i.e. father/husband

of defendant No.1 to 4. So, for the decision of awarding

compansation or refund of earnest money in this regard this
court has taken into consideration the judgement of Hon.
SUPREME COURT OF INDIA.2019 (0) AIJEL-SC 64599 ,
Madhukar Nivrutti Jagtap Versus Pramilabai Chandulal
Parandekar in which hon. Supreme court has refered the
provisions of Sections 21 and 22 of the specific relief Act 1963
and held in PARA 17 as below
17.In view of the above, on the point as to whether the decree
passed by the High Court is justified or any other form of relief
shall meet the ends of justice, we are of the view that instead
of specific performance,awarding of monetary compensation to
the respondent No. 2 shall meet the ends of justice.
Hence, refering the above mentioned judgement and facts of
this case on hand, this Court believes that, plaintiff is not entitle

to get the relief of specific performance of contract and order
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and decree partly allowing suit of the plaintif for the recovery
of his paid money i.e.Rs.11,00,000/- (In Words Rs. Eleven Lacs
Only) from the defendant No.1 to 4 with interest rate of 6% per
annum requires to be passed. Hence, I answered in Issue No.7
in Partly affirmative and in consonation of issue no.8 I pass

following final order.

ORDER
[1] The present suit is hereby partly allowed.
[2] It is hereby declared that, the plaintiff is entitled to get

the Rs.11,00,000/- (In Words Rs. Eleven Lacs Only) from the
defendant No.1 to 4 jointly and severally with interest rate of 6%
per annum from the filing of this suit till the reliazation of this

amount , payable within two months from today .

[3] Rest of the reliefs are rejected.
[4] All the parties has to bear their own cost.
[5] Decree shall be drawn accordingly.

Signed and Pronounced by me in open Court today as on

29™ of NOVEMBER ,2025

Date:29.11.2025
Anjar-Kachchh.

G.J. Vaishnav// ( S.D. TRIPATHI)

3rd Additional Senior Civil Judge
Anjar-Kachchh.

Code No. GJ01402
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