
Page no 1 of 6
Cri. Case No. 74 of 1999

D[P V[0LxG, RLO D[8=M5M,L8G D[HL:8=[8 ;FC[AGL SM8" DwI[4 SM8" G\P v Z!4 VDNFJFNP 

lS|DLG, S[; G\P o  *$q!)))

VF\S v PPPPPPP*PPPPPPPPPPP

OZLIFNL ov

; Z SF Z

lJ~wW

TCMDTNFZM   ov  

;]WLZ;L\U A,J\T;L\U RF{CF6.

v  oo      SDL8, C]SD     oo  v  

s!f VF  SFD[GF  S[;GL  CSLSTM  D]HA  VF  SFDGF  TCMDTNFZ  lJ~wW  UMDTL5]Z

5M,L; :8[XG O:8" U]PZHLP G\P Z5$q!))( YL  .P 5LP SMP S,D v #_Z4 #_* TYF VFd;"

V[S8GL S,DvZ5s!fsV[f lJP D]HAGF U]GFG]\ CF,G]\ RFH"XL8 VNF,T ;D1F ZH} ZFBJFDF\

VFJ[,  K[P  VF  SFD[  TCMDTNFZ  lJ~wW  NFB,  YI[,  RFH"XL8DF\  NXF"J[,  U]GFGL  CSLSTM

wIFG[ ,[TF VF SFDGF TCMDTNFZ lJ~wWGM CF,GM S[; R,FJJF VF VNF,TG[ ;tTF D/TL

CMJFGL CSLSTM Ol,T YTL GYLP 

sZf VF  SFD[  Z[S0"GL  CSLSTM  wIFG[  ,[TF\  VF  SFD[  ,F\AF  ;DIYL  VFZM5LGL  U[ZCFHZLG[

SZ6[ VFU/ RF,L XST]\ GYLP VF SFD[ Z[S0"GL CSLSTM wIFG[ ,[TF\ DFZF 5}ZMUFDLzL TZOYL

VF SFD 0MZD[g8 ZHL:8Z[ NFB, SZJFGM C]SD SZJFDF\ VFJ[,MP VF SFD 0MZD[g8 ZHL:8Z[ NFB,

YIF AFN VF SFDGF TCMDTNFZG[ VJFZ v GJFZ 5|M;[; SZJFDF\ VFJ[,F4 5Z\T] VF 5|M;[;

TCMDTNFZ D/L VFJTF\ G CMI T[DH :YFlGS[ ZC[TF\ G CMJFGF X[ZF ;FY[ 5|M;[; 5ZT VFJ[,

K[P VFD4 0MZD[g8 ZHL:8Z[  S[; NFB, SIF"  AFN 56 ,F\AF ;DIYL VF SFDGF TCMDTNFZ
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D/L VFJTF\ G CMI T[JL CSLSTM Z[S0" VFWFZLT O,LT Y. ZCL K[P  

s#f VF SFD B]A H H}G] CMI GFDNFZ DC[ZAFG U]HZFTGL J0L VNF,T TZOYL VF SFD

h05YL O[\;, SZJF DF8[ lJ0LIM SMgOZg;DF\ ;]RGF VF5JFDF\ VFJ[, CMJFGL CSLSTM ZC[,

K[P VF SFDGF TCMDTNFZGF 5|M;[; AHJ6L Y. XSTL G CMJFGL CSLSTMV[ VF TCMDTNFZ

lJ~wWGF  5|M;[;  AHJ6L  VY["  GFDNFZ  RLO  D[8=M5M,L8G  D[HL:8=[8  ;FC[AzL  DFZOT[

UMDTL5]Z  GM0, VMOL;Z DFZOT[ DMS,JFDF\ VFJ[, CTFP VF SFD[ 5ZT VFJ[, 5|M;[; 5Z

SZJFDF\  VFJ[, X[ZFGL CSLSTM wIFG[ ,[TF VF TCMDTNFZM D/L VFJTF G CMJFGL CSLSTM

H6F. VFJ[ K[P VF SFDGF TCMDTNFZ D/L VFJTF G CMJFGF SFZ6M;Z VF SFD SDL8 YIF

JUZ VF VNF,TDF\  H[DGL T[D l:YlTDF\  ,F\AF ;DIYL 50L ZC[, CMJFGL CSLSTM H6F.

VFJ[ K[P 

s$f TFH[TZDF\  TFP_$q_&qZZ  TYF  TFP!*q_&qZZ  GF  ZMH  GFDPDC[PRLO  H:8L;

;FC[AzL ;FY[ YI[,L lJl0IM SMgOZg;DF\ GFDPDC[PRLO H:8L; ;FC[AzL TZOYL U]HZFTGF

TDFD  HI]0LlXI,  VMOL;ZMG[  H]GF  S[;MGF  lGSF,  SZJF  ;\A\W[  VF5[,  DFU"NX"G  T[DH

SZJFDF\ VFJ[,L RRF"VMG[ wIFG[ ,[TF\ HM TCMDTNFZM ,F\AF ;DIYL D/L VFJTF\ G CMI TM

VFJF S[;M 5{SL H[ S[;M VNF,T[ 5MT[ R,FJJFGF YFI T[JF S[;M ;LPVFZP5LP;LP S,D v Z))

T/[ C]SD SZL VNF,T[ R,FJJF H[ S[;M ;[Xg; 8=FI[A, K[ VG[ VF VNF,TGL CS]DTDF\ RF,L

XS[ T[D GYL T[JF S[;MG[ ;[Xg; SDL8 SZJF T[JL VF5JFDF VFJ[,L ;}RGFVMG[ wIFG[ ,[TF\4

T[DH UUG 9FS]Z lJP :8[8 VMO hFZB\0 Z__$ lS|DLG, ,M HGZ, !)!_ GF SFD[  5[ZF  v

( TYF ) DF\ GFDNFZ DC[ZAFG hFZB\0GL J0L VNF,T[ 9ZFJ[, K[ S[4

8. If all the accused are absconding, the committing Magistrate

can record the evidence in their absence under Section 299, Cr

PC, but if one accused has been committed, then the evidence

against him will be recorded by the competent trial Court at the

same time against the remaining absconding accused, otherwise,

the same set of witnesses has to appear at two forums to their

harassment, and has to appear again if not covered by provisions

of Section 299, Cr PC.
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9. Absconding accused cannot be given premium to frustrate the

justice or to misuse the process of law by treating them at par

with those accused who have shown respect for legal processes and

have appeared and have not evaded their arrest.

T[DH 5[ZF v !Z DF\ GFDNFZ DC[ZAFG hFZB\0GL J0L VNF,T[ 9ZFJ[, K[ S[4

12. The Full Bench of Patna High Court reported in1985 Cr LJ 1238

(Pat), was discussing the provision of Section 319, Cr PC and

found that the accused who were suspended on evidence could be

summoned and sessions Court took cognizance, but the Full Bench

relied upon a decision rendered in the case of Joginder Singh v.

State  of  Punjab,  reported  in  1979  Cr  LJ  33,  and  quoted  as

under:--

"It will be noticed that both under Section 193 and Section 209,

the commitment is of 'the case' and not of 'the accused".

Thus, it is the case which is committed and not the accused. Once

the  case  has  been  committed,  the  absconding  accused  have  to

appear  or  brought  before  the  sessions  Court  and  the  Sessions

Judge  is  competent  to  remand  him.  The  learned  sessions  Court

should have proceeded against such accused as per the provisions

for  sessions  trial,  he  erred  in  remanding  back  the  case  to

committing Court and thus delayed the trial.

GFDNFZ DC[ZAFG J0L VNF,T[ 9ZFJ[, p5ZMST DFU""NX"S ;LwWF\TM wIFG[ ,[TF TCMDTNFZGL

U[ZCFHZLDF\ 56 VNF,TG[ S[; SDL8 SZJF DF8[ ;tTF D/TL CMJFG\] Ol,T YFI K[P VNF,T

S[; SDL8 SZ[ K[ TCMDTNFZ SDL8 SZTL GYL T[J]\  9ZFJ[, CMJFG]\ Ol,T YFI K[P VF CSLSTM

;FY[ GFDNFZ DC[ZAFG ;JM"rR VNF,T[ V[P VF.P VFZP !)*) ;]P SMP ##) HMULgNZ;L\U

VG[  ALHF  lJP  :8[8  VMO 5\HFA VG[  ALHFGF  R]SFNFDF\  9ZFJ[,  DFU"NX"S  ;LwWF\TM  wIFG[

,[JFDF\ VFJ[ TM PPPPP 

It  will  be  noticed  that  both  under s.  193 and s.  209 the

commitment is of 'the case' and not of 'the accused' whereas

under the equivalent provision of the old Code viz. s. 193(1) and

s. 307A it was the accused who was committed and not 'the case'.

It is true that there cannot be a committal of the case without

https://indiankanoon.org/doc/723828/
https://indiankanoon.org/doc/723828/
https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/887219/
https://indiankanoon.org/doc/1145599/


Page no 4 of 6
Cri. Case No. 74 of 1999

there being an accused person before the Court, but this only

means that before a case in respect of an offence is committed

there must be some accused suspected to be involved in the crime

before the Court but once the case in respect of the offence qua

those accused who are before the Court is committed then the

cognizance of the offence can be said to have been taken properly

by the Sessions Court and the bar of s. 193 would be out of the

way and summoning of additional persons who appear to be involved

in the crime from the evidence led during the trial and directing

them to stand their trial along with those who had already been

committed must be regarded as incidental to such cognizance and a

part  of  the  normal  process  that  follows  it;  otherwise  the

conferal of the power under s. 319(1) upon the Sessions Court

would be rendered nugatory. Further section 319(4)(b) enacts a

deeming  provision  in  that  behalf  dispensing  with  the  formal

committal  order  against  the  newly  added  accused.  Under  that

provision it is provided that where the Court proceeds against

any person under sub-s.(1) then the case may proceed as if such

person had been an accused person when the Court took cognizance

of the offence upon which the inquiry or trial was commenced; in

other words, such person must be deemed to be an accused at the

time  of  commitment  because  it  is  at  that  point  of  time  the

Sessions Court in law takes cognizance of the offence.

In the above context it will be useful to refer to a decision of

this Court in Raghubans Dubey v. State of Bihar(1) where this

Court has (1) AIR 1967 SC 1167.

explained what is meant by taking cognizance of an offence. The

appellant was one of the 15 persons mentioned as the assailants

in the First Information Report. During the investigation the

police accepted the appellant's plea of alibi and filed a charge-

sheet against the others for offences under ss. 302, 201 and 149

I.P.C., before the Sub- Divisional Magistrate. The Sub-Divisional

Magistrate  recorded  that  the  appellant  was  discharged  and

transferred  the  case  for  inquiry  to  another  Magistrate,  who,

after  examining  two  witnesses,  ordered  the  issue  of  a  non

bailable warrant against the appellant, for proceeding against

him along with the other accused under s. 207A of the old Code.

The order was confirmed by the Sessions Court and the High Court

and in further appeal to this Court it was held first, that there

could be no discharge of the appellant as he was not included in

https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1309482/
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the charge-sheet submitted before the Magistrate by the police

and, second, that the appellant could be proceeded against along

with  other  accused  under s.  207A Cr.  P.C.  and  this  Court

confirmed the order of the Magistrate. One of the contentions

urged  before  this  Court  was  that  the  Magistrate  had  taken

cognizance  of  the  offence  so  far  as  the  other  accused  were

concerned but not as regards the appellant and with regard to

this contention (Sikri J. as he then was) observed as follows:

"In  our  opinion,  once  cognizance  has  been  taken  by  the

Magistrate,  he  takes  cognizance  of  an  offence  and  not  the

offenders; once he takes cognizance of an offence it is his duty

to find out who the offenders really are and once he comes to the

conclusion that apart from the persons sent up by the police some

other persons are involved, it is his duty to proceed against

those persons. The summoning of the additional accused is part of

the proceeding initiated by his taking cognizance of an offence.

As pointed out by this Court in Pravin Chandra Mody v. State of

Andhra Pradesh(1) the term "complaint" would include allegations

made against persons unknown. If a Magistrate takes cognizance

under s. l90(1)(a) on the basis of a complaint of facts he would

take  cognizance  and  a  proceeding  would  be  instituted  even

though . persons who had committed the offence were not known at

that time. The same position prevails, in our view, under s.

190(1)(b)."

It will thus appear clear that under section 193read with s. 209

of the Code when a case is committed to the Court of Sessions in

respect of an offence the Court of Sessions takes cognizance of

the offence and not of the accused and once the Sessions Court is

properly seized of the case as a result of the committal order

against some accused the power under s. 319(1) can come into play

and such Court can add any person, not an accused before it, as

an  accused  and  direct  him  to  be  tried  along  with  the  other

accused for the offence which such added accused appears to have

committed from the evidence recorded at the trial. Looking at the

provision from this angle there would be no question of reading

s. 319(1) subject or subordinate to s. 193.

VF p5ZF\T .;ZF., ZFI VG[ ALHF lJP :8[8 VMO lACFZ !))$s#f S|F.d; sV[RP;Lf 5#5

GF R]SFNFDF\ GFDNFZ ALCFZ CF.SM8[" T[DH XLA] XMZ[G lJP WL :8[8 VMO hFZB\0GF R]SFNFDF\
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9ZFJJFDF\ VFJ[, ;LwWF\TM D]HA HIFZ[ SM. S[; R,FJJFGL ;tTF VF VNF,TG[ ZC[TL G CMI

VG[ DF+ GFDNFZ DC[ZAFG ;;[Xg; VNF,TG[ H S[; R,FJJFGL ;tTF D/TL CMI tIFZ[

VFJM S[; SDL8 SZJFGM  ZC[TM  CMI T[JL  SFINFGL l:YlT ZC[, K[P  T[  TDFD CSLSTM TYF

SFINFGL l:YlT wIFG[ ,[TF VF S[; GFDNFZ DC[ZAFG ;[Xg; VNF,T TZO lS|DLG, 5||M;LhZ

SM0 S,D v Z_)  D]HA VFU/GL SFI"JFCLVM YJF DF8[  CF,GF TASS[  DMS,L VF5JFG]\

gIFIMRLT H6F. VFJT] CMI GLR[ D]HAGM VFBZL C]SD SZJFDF\ VFJ[ K[P    

v o  VF B ZL C]  S  D  o  v

lS|P5|MPSMP GL  S,D v Z_)  VgJI[  VF  SFDGF  TCMDTNFZ lJ~wWGM  CF,GM  S[;

UMDTL5]Z 5M,L; :8[XG O:8" U]PZHLP G\P Z5$q!))( YL  .P 5LP SMP S,D v #_Z4 #_*

TYF VFd;" V[S8GL S,DvZ5s!fsV[f lJP D]HAGF U]GFGL .g;FOL SFI"JFCL YJFF~\  ;NZC]\

S[; GFDNFZ ;[Xg; SM8"4 EN=4 VDNFJFN BFT[ SDL8 SZJFGM  C]SD SZJFDF\ VFJ[ K[P 

;NZC]\   S[;G\]  TDFD  Z[S0"  TYF  D]N'FDF,  p5ZMST  GFDP;L8L  l;lJ,  V[g0

;[Xg; SM8"DF\  DMS,L  VF5JFP

;NZ C]SDGL HF6 5a,LS 5|M;LSI]8ZzLG[ SZJLP

C]SD  VFH  TFP  !Z  DL4  DFC[[  v  0L;[dAZ4  ;G[  v Z_ZZ  GF  ZMH  B]<,L  VNF,TDF\

JF\RL4 ;\E/FJL DFZL ;CL SZLG[ HFC[Z SIM"P

TFP !Zq!ZqZ_ZZP                                       s5Z[XULZL G8JZUZ UM:JFDLf
:Y/ovVDNFJFNP                                      V[0LPRLO D[8=F[5F[,L8G D[HL:8=[84 
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