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1 Whether the Plaintiff proves that suit schedule
properties are joint family properties of
defendants and herself?

2 Whether the defendant No.1(a), 6 to 8 proves
that partition took place in between the parties
in the year 1998 and dated: 08.08.2013?

3 Whether the plaintiff proves that the defendant
No.1 has illegally gifted 7 acres properties in
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favour of the defendant is not binding on her
share?

4 Whether the plaintiff is entitle for 1/5 th share
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5 Whether the plaintiff is entitle for the relief as
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6 What order or decree?
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AT TR BROI WOBNEL B3 FYTOR0:3:-

1. "That the father of plaintiff and defendant No.1
namely Patel Thimmappa S/o Govindappa resident of
Kootvihalli village had 2 sons namely Sharanappa and
Anjinappa who is defendant No.l. The said Patel
Thimmappa died as long back as prior to year 1956.
After his death khata of the family properties
transferred in the name of elder son Sharanappa.
That they possessed the land bearing Sy.No.2 of
Kootvihalli village measuring 28 acres 36 guntas with
kharab of 2A-19Gs, the Saguvali land was measures
26 acres 17 guntas. This land was in joint possession
and enjoyment of Sharanappa and Anjinappa
defendant No.1l. That both of them jointly sold an
extent of 6 acres out of 26 acres 17 guntas in said
land bearing Sy.No.2 of Kootvihalli village to Basappa
S/o Thekke Mahadevappa for valid consideration
through registered sale deed dated 20/03/1975.
Thereafter their family owned and possessed an
extent of 20 acres 17 guntas and kharab land in said
Sy.No. Along with the above said land their family
possessed and owned an extent of 39 guntas in
Sy.No.113 and an extent of 24 guntas Sagu land and
kharab in Sy.No.108 of Sasalu village. That both of
them were living in joint family by enjoying their joint
family properties till 08/06/1976. That the daughters
of Patel Thimmappa who are the plaintiff Shantamma,
late Gangamma, late Thimmakka were married and
was living in their husband's families and not
concerned to the family of defendant No.1 Anjinappa
and Sharanappa.

&L

2. That the said Sharanappa and Anjinappa
defendant No.1 were got partitioned their joint family
properties under registered partition deed dated
08/06/1976. In the said partition an extent of
western 10 acre 9 guntas out of 20 acres 17 guntas in
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Sy.No.2 of Kootvihalli village was fallen to share of
Sharanappa. That an extent of eastern 10 acres 08
guntas out of 20 acres 17 guntas in Sy.No.2 of
Kootvihalli village, an extent of 39 guntas in
Sy.No.113 of Sasalu village, an extent of 24 guntas
and kharab in Sy.No.108 of Sasalu village were fallen
to share of Anjinappa defendant No.1. Since then they
were separated from their joint family and had been
possessed and enjoying their respective properties
fallen to their shares in the partition separately. That
thereafter their lands in Sy.No.2 was sub-divided as
Sy.No.2/1 and Sy.No.2/2. In the said sub-division the
land fallen to the share of Sharanappa was phoded as
Sy.No.2/2 measuring 10 acres and the same had
been consented by him. That the land fallen to share
of Anjinappa defendant No.l1 phoded as Sy.No.2/1
measuring 16 acres 17 guntas with kharab which
includes the land fallen to the share of Anjinappa
defendant No.1 and the extent of 6 acres sold to
Basappa S/o Tekke Mahadevappa. Accordingly they
were in possession and enjoyment of their respective
lands.

3. That the wife of Sharanappa namely
Rathnamma defendant No.2 along with their late
daughter's son Harish defendant No.Sb filed suit in
0.S.No.70/1986 against Sharanappa before Civil
Judge Court at Chitradurga for partition. Later the
said suit was transferred to Civil Court at Hosadurga
and therefrom transferred to Civil Judge (Jr.Dn) at
Holalkere and same is registered as O.S.No.148/1990
on the file of Civil Judge (Jr.Dn) and JMFC at
Holalkere. That the dispute in said case was
compromised between the parties and compromise
decree was passed on 18/07/1998. In the said
compromise decree out of the land of Sharanappa of
10 acres an extent of northern 3 acres in Sy.No.2/2 of
Kootvihalli was given to said Rathnamma and Harish
as their share and maintenance. The khata of said
land was transferred to their names in revenue
records. The remaining land measuring 7 acres in
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Sy.No.2/2 of Kootvihalli was standing in the name of
Sharanappa.

4. That the said Rathnamma defendant No.2 and
Harish defendant No.5b sold an extent of 1 acre in
Sy.No.2 /2P of Kootvihalli village in favour of Srinivasa
S/o Anjinappa i.e., defendant No.6 for valid
consideration through registered sale deed dated
04/12/2010. That on the same day the said
Rathnamma defendant No.2 and Harish defendant
No.5b sold an extent of 1 acre in Sy.No.2/2P of
Kootvihalli village in favour of B. Eshwarappa S/o
Bheemappa for a valid consideration through
registered sale deed dated 04/12/2010, The said B.
Eshwarappa is the son of Shantamma i.e., the
plaintiff. That the remaining land of 1 acre has been
in possession and enjoyment of said Rathnamma
defendant No.2 and Harish defendant No.5b.

5. That Anjinappa defendant No.1 after partition
since 1976 he was in possession and enjoyment of his
lands separately cultivating personally. That the said
Anjinappa defendant No.l1 purchased an extent of 6
acres in Sy.No.2P of Kootvihalli village from Basappa
S/o Tekke Mahadevappa for valid consideration
through registered sale deed dated 09/12/1980.
Thereby the said Anjinappa defendant No.1 becomes
owner in possession of the extent of 16 acres 17
guntas and kharab land in said Sy.No.2/1 of
Kootvihalli village. That out of said land an extent of 6
acres 17 gutnas was sold to Renukamma W/o
Srinivasa who is defendant No.8 for wvalid
consideration through registered sale deed dated
15/10/1997 and remaining 10 acres was in
possession of the said Anjinappa defendant No. 1.

6. That the said Anjinappa defendant No.1 and his
sons defendant No.6 and 7 divided their family
property measuring 10 acres in land in Sy.No.2/1 of
Kootvihalli under the jubani partition and submitted
an application to Revenue office for effecting mutation
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of rights as per jubani partition. Accordingly after due
enquiry mutation order was passed and effected in
M.R.N0.4/2000-01 as per orders of the Tahasildar,
Holalkere taluk. In the said jubani partition
Anjinappa defendant No.1 has got 4 acres 20 guntas,
his son Jagadesh defendant No.7 has got 4 acres 20
guntas, another son Srinivasa defendant No.6 has got
1 acre 20 guntas in Sy.No.2/1 of Kootvihalli village.
The RTC of said land stands in their respective names
to extent of their lands since the year 2000-01 as per
jubani partition.

7. That the land in Sy.No.2/2P measuring 7 acres
in the name of Sharanappa stands in revenue
records. That he was alone as such he has been living
in the family of Anjinappa defendant No.l1 even
though partitioned their properties. That Sharanappa
was looked after by the family members of Anjinappa
defendant No.1, as such he executed a registered Will
dated 11/09/2008 bequeathing his property in favour
of Srinivas S/o Anjinappa defendant No.6 to an extent
of 5 acres out of 7 acres of Sy.No.2/2P of Kootvihalli
village and an extent of 2 acres out of 7 acres in said
Sy.No.2/2P in favour of his grand-daughters Manjula
defendant No.1b(iii) and Saritha defendant No.1b(ii)
who are daughters of late Anusuyamma who is
daughter of Anjinappa defendant No.l jointly and to
take effect after his demise.

8. That as the Sharanappa was living with his
brother Anjinappa defendant No.1 treating as they are
brothers and living jointly enjoying the properties of
Sharanappa jointly, they entered into a partition deed
dated 08/08/2013 and Sharanappa given his land
measuring 7 acres in Sy.No.2/2P of Kootvihalli village
which stands in his name to his brother Anjinappa
defendant No.1 and delivered the possession of same
to him and he received a sum of Rs.2,00,000/- for his
share. Accordingly the khata transferred in his name.
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9. That the Anjinappa defendant No.1 being owner
of land measuring 7 acres in Sy.no.2/2P of Kootvihalli
village and 24 guntas and kharab in Sy.No.108 of
Sasalu village gifted in favour of his son Srinivasa
defendant No.6 under registered gift deed dated
23/09/2013 and gift was accepted by him by taking
possession of said lands. The said lands have been in
possession and enjoyment of said Srinivasa defendant
No.6 as per registered will dated 11/09/2008 as well
as gift deed dated 23/09/2013.

10. That the plaintiff being sister of Sharanappa
and Anjinappa defendant No.1 was married long back
prior to 1960 and living in her husband's family. That
the family of Sharanappa and Anjinappa defendant
No.1 were partitioned their family properties under
registered partition deed dated 08/06/1976 and since
then there is no existence of any joint family and after
severance of status of joint family, several
transactions took place with said suit schedule
properties as such the plaintiff has no right in suit
schedule properties. There is no any type of rights to
plaintiff to claim any share in suit properties and the
suit of plaintiff is beyond the period of limitation to
file suit for partition of family properties. The
registered partition deed among defendant No.1 and
his late brother Sharanappa was took place as long
back as on 08/06/1976 which is prior to the
Amended Hindu Section Act 2005. Hence, the suit of
the plaintiff is liable to be dismissed."
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2016 KCCR(1) 73
Puttamaramma Vs. Giriyappa and others

17. Appeal being continuation of original proceedings
and Appellate Court having power to exercise all the
powers vested with the trial Court, would necessarily
have power to examine an application filed under Order 6
Rule 17 CPC and it cannot be said that such power to
entertain the application for amendment by the Appellate
Court would not be available on the ground of proviso to
Rule 17 of Order VI CPC curtailing such power which in
fact it does not for the reasons already indicated herein
above. An appeal being proceedings in continuation of
original suit, it can be safely concluded that First
Appellate Court is vested with similar power possessed by
Court of original jurisdiction. Language employed in sub
section (2) of Section 107 CPC is clear, unambiguous and
explicit, which would clearly indicate that Appellate
Court shall have the same power and shall perform as
nearly as may be the same duties as are conferred and
imposed by the Code on Courts of original jurisdiction in
respect of suits instituted therein.” In view of the dictum
of Hon’ble High Court the First Appellate Court can
exercise the power under Order 6 rule 17 of CPC as it is a
continuation of the proceedings. Hence as per the
detailed discussion above [A deserved to be allowed.
Accordingly point No. 1 is answered in the affirmative.

18. 83 Q0T [T, TTFEIT 0P TyWROODT  SEHE
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ILR 2008 KAR 1270
Sri. C. Thimmappa S/o Basappa Vs Mariyappa S/o
Rangappa
In between, during the pendency of the appeal before
the lower appellate court, the matter had come to this
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Court through a civil revision petition as the plaintiffs
application seeking for amendment of the plaint to
include the prayer for declaration though originally the
prayer was only for recovery of possession of the
property, had been rejected by the trial court and this
Court in revisional jurisdiction having set aside that
order and having allowed the application for amendment,
the plaint came to be amended during the pendency of
the appeal before the lower appellate court and it is
thereafter that the appeal of the defendant has been
allowed under the impugned Judgment and decree dated
09.11.2001 passed in R.A. No.67/1986.
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AIR 2015 SC 2270

Mahila Ramkali Devi and others Vs Nandram Thr. Lrs.
and others

20. It is well settled that rules of procedure are
intended to be a handmaid to the administration of
justice. A party cannot be refused just relief merely
because of some mistake, negligence, inadvertence or
even infraction of rules of procedure. The Court always
gives relief to amend the pleading of the party, unless
it is satisfied that the party applying was acting
malafide or that by his blunder he had caused injury
to his opponent which cannot be compensated for by
an order of cost.

21. In our view, since the appellant sought
amendment in paragraph 3 of the original plaint, the
High Court ought not to have rejected the application.
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22. In the case of Jai Jai Ram Manohar Lal Vs.
National Building Material Supply, Gurgaon, AIR 1969
SC 1267, this Court held that the power to grant
amendment to pleadings is intended to serve the needs
of justice and is not governed by any such narrow or
technical limitations.

23. In Pandit Ishwardas Vs. State of Madhya
Pradesh and others, AIR 1979 SC 551, this Court
observed:-

“We are unable to see any substance in any of
the submissions. The learned counsel appeared to
argue on the assumption that a new plea could
not be permitted at the appellate stage unless all
the material necessary to decide the plea was
already before the Court. There is no legal basis
for this assumption. There is no impediment or
bar against an appellate Court permitting
amendment of the pleadings so as to enable a
party to raise a new plea. All that is necessary is
that the Appellate Court should observe the well-
known principles subject to which amendments
of pleadings are usually granted. Naturally, one of
the circumstances which will be taken into
consideration before an amendment is granted is
the delay in making the application seeking such
amendment and, if made at the Appellate stage
the reason why it was not sought in the trial
court. If the necessary material on which the plea
arising from the amendment may be decided is
already there, the amendment may be more
readily granted than otherwise. But, there is no
prohibition against an Appellate Court permitting
an amendment at the appellate stage merely
because the necessary material is not already
before the Court.”

24. In the light of the discussion made herein
above and also having regard to the fact that the
amendment sought for by the plaintiff-appellant ought
to have been allowed by the High Court, in our
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considered opinion substantial issue no.2, as
formulated by the High Court, needs to be decided by
the High Court afresh.

25. We, therefore, allow the appeal in part, affirm
the finding recorded by the High Court on substantial
question no. 1 and 3. However, the finding recorded by
the High Court in the impugned judgment on
substantial question no.2 is set aside and the matter
is remitted back to the High Court to decide the
aforementioned substantial question no.2 afresh,
taking into consideration the relief sought for by the
plaintiff-appellant by amending the plaint.

AIR 1969 SC 1267

Jai Jai Ram Manohar Lal Vs. National Building
Material Supply

These cases do no more than illustrate the well-
settled rule that all amendments should be permitted
as may be necessary for the purpose of determining
the real question in controversy between the parties,
unless by permitting the amendment injustice may
result to the other side. In the present case, the
plaintiff was carrying on business as commission
agent in the name of "Jai Jai Ram Manohar Lal. The
plaintiff was competent to sue in his own name as
Manager of the Hindu undivided family to which the
business belonged; he says he sued on behalf of the
family in the business 'nmame. The observations made
by the High Court that the application for amendment
of the plaint could not be granted, because there was
no averment therein that the misdescription was on
account of a bona fide mistake, and on that account
the suit must fail, cannot be accepted. In our view,
there is no rule that unless in an application for
amendment of the plaint it is expressly averred that
the error, omission or misdescription is due to a
bonafide mistake, the Court has no power to grant
leave to amend the plaint. The power to grant
amendment of the pleadings is intended to serve the
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ends of justice and is not governed by any such
narrow or technical limitations. Since the name in
which the action was instituted was merely a
misdescription of the original plaintiff, no question of
limitation arises: the plaint must be deemed on
amendment to have been instituted in the name of the
real plaintiff, on the date on which it was originally
instituted. In our view, the order passed by the Trial
Court in granting the amendment was clearly right,
and the High Court was in error in dismissing the suit
on a technicality wholly unrelated to the merits of the
dispute. Since all this delay has taken place and costs
have been thrown away, because the defendant raised
and persisted in a plea which had no merit even after
the amendment was allowed by the Trial Court, he
must pay the costs in this Court and the High Court.
The appeal is allowed and the decree passed by the
High Court is set aside. It appears that the High Court
has not dealt with the appeal on the merits. The
proceed- ings will stand remanded to the High Court
for disposal according to law on the merits of the
dispute between the parties.

2002(7) SCC 559

Sampath Kumar Vs. Ayyakannu and another

The short question arising for decision is whether
it is permissible to convert through amendment a suit
merely for permanent prohibitory injunction into a suit
for declaration of title and recovery of possession.

It is true that the plaintiff on the averments made
in the application for amendment proposes to
introduce a cause of action which has arisen to the
plaintiff during the pendency of the suit. According to
the defendant the averments made in the application
for amendment are factually incorrect and the
defendant was not in possession of the property since
before the institution of the suit itself.
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In our opinion, the basic structure of the suit is
not altered by the proposed amendment. What is
sought to be changed is the nature of relief sought for
by the plaintiff. In the opinion of the Trial Court it was
one to the plaintiff to file a fresh suit and that is one of
the reasons which has prevailed with the Trial Court
and with the High Court in refusing the prayer for
amendment and also in dismissing the plaintiffs
revision. We fail to understand, if it is permissible for
the plaintiff to file an independent suit, why the same
relief which could be prayed for in a new suit cannot
be permitted to be incorporated in the pending suit. In
the facts and circumstances of the present case,
allowing the amendment would curtail multiplicity of
legal proceedings.

In Mst. Rukhmabai v. Lala Laxminarayan and
Ors., AIR (1960) 335, this Court has taken the view
that where a suit was filed without seeking an
appropriate relief, it is a well settled rule of practice
not to dismiss the suit automatically but to allow the
plaintiff to make necessary amendment if he seeks to
do so.

Order 6 Rule 17 of the CPC confers jurisdiction on
the Court to allow either party to alter or amend his
pleadings at any stage of the proceedings and on such
terms as may be just. Such amendments as are
directed  towards putting-form  and seeking
determination of the real questions in controversy
between the parties shall be permitted to be made. The
question of delay in moving an application for
amendment should be decided not by calculating the
period from the date of institution of the suit alone but
by reference to the stage to which the hearing in the
suit has proceeded. Pre-trial amendments are allowed
more liberally than those which are sought to be made
after the commencement of the trial or after conclusion
thereof. In former case generally it can be assumed
that the defendant is not prejudiced because he will
have full opportunity of meeting the case of the
plaintiff as amended. In the latter cases the question of
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prejudice to the opposite party may arise and that
shall have to be answered by reference to the facts and
circumstances of each individual case. No strait-jacket
formula can be laid down. The fact remains that a
mere delay cannot be a ground for refusing a prayer
for amendment.

An amendment once incorporated relates back to
the date of the suit. However, the doctrine of relation
back in the context of amendment of pleadings is not
one of universal application and in appropriate cases
the Court 1is competent while permitting an
amendment to direct that the amendment permitted
by it shall not relate back to the date of the suit and to
the extent permitted by it shall be deemed to have
been brought before the Court on the date on which
the application seeking the amendment was filed. (See
observation in Siddalingamma and another Vs.
Mamtha Shenoy [2001] % SCC 561.

In the present case the amendment is being
sought for almost 11 Years after the date of the
institution of the suit. The plaintiff is not debarred
from instituting a new suit seeking relief of declaration
of title and recovery of possession on the same basic
facts as are pleaded in the plaint seeking relief of
issuance of permanent prohibitory injunction and
which is pending. In order to avoid multiplicity of suits
it would be a sound exercise of discretion to permit the
relief of declaration of title and recovery of possession
being sought for in the pending suit. The plaintiff has
alleged the cause of action for the reliefs now sought to
be added as having arisen to him during the pendency
of the suit. The merits of the averments sought to be
incorporated by way of amendment are not to be
judged at the stage of allowing prayer for amendment.
However, the defendant is right in submitting that if he
has already perfected his title by way of adverse
possession then the right so accrued should not be
allowed to be defeated by permitting an amendment
and seeking a new relief which would relate back to
the date of the suit and thereby depriving the
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defendant of the advantage accrued to him by lapse of
time, by excluding a period of about 11 years in
culcating the period of prescriptive title claimed to
have been earned by the defendant. The interest of the
defendant can be protected by directing that so far as
the reliefs of declaration of title and recovery of
possession, now sought for, are concerned the prayer
in that regard shall be deemed to have been made on
the date on which the application for amendment has
been filed.

On the averments made in the application, the
same ought to have been allowed. If the facts alleged
by plaintiff are not correct it is open for the defendant
to take such plea in the written statement and if the
plaintiff fails in substantiating the factual averments
and/ or the defendant succeeds in substantiating the
plea which he would obviously be permitted to raise in
his pleading by way of consequential amendment then
the suit shall be liable to be dismissed. The defendant
is not prejudiced, more so when the amendment was
sought for commencement of the trial.

For the foregoing reasons, the appeal is allowed.
The impugned orders of the High Court and the Trial
Court are set aside. The plaintiff is permitted to
incorporate the pleas sought to be raised by way of
amendment in the original plaint foregoing the plea to
the extent given up by him before the Trial Court,
However, in view of the delay in making the application
for amendment, it b directed that the plaintiff shall pay
a cost of Rs. 2,000 (Rupees Two Thousand only) as a
condition precedent to incorporating the amendment
in the plaint. The prayer for declaration of title and
recovery of possession shall be deemed to have been
made on the date on which the application for
amendment was filed.

2016(1) SCC 332
NOT.R. BDIROT0IF, ebdog DWW, dRDTT
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2001 (8) SCC 561
Siddalingamma Vs. Mamtha Shenoy

This Court held while allowing an amendment of
the plaint in a case of bona-fide requirement of the
landlord that the doctrine of relation back would
apply to all amendments made under Order 6 Rule 17
of Code of Civil Procedure which generally governs
amendment of pleadings. Unless the court gives
reasons to exclude the applicability of such doctrine
in a given case. No question of limitation was argued
on the facts in that case which could therefore be in
the category of cases which would follow the line of
judgments which state that costs can usually
compensate for an amendment that is made belatedly,
but within the period of limitation.

2002 (7) SCC 559
Sampathkumar Vs. Ayyakannu

This court was faced with an application for
amendment made 11 years after the date of institution
of the suit to convert through amendment, a suit for
permanent prohibitory injunction into a suit for
declaration of title and recovery of possession.

In our opinion the basic structure of the suit is
not altered by the proposed amendment. What is
sought to be changed is the nature of relief sought for
by the plaintiff. In the opinion of the trial court it was
open to the plaintiff to file a fresh suit and that is one
of the reasons which has prevailed with the trial court
and with the High Court in refusing the prayer for
amendment and also in dismissing the plaintiffs
version. We failed to understand if it is permissible for
the plaintiff to file an independent suit, why the same
relief which would be prayed for in a new suit cannot
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be permitted to be incorporated in the pending suit. In
the facts and circumstances of the present case,
allowing the amendment would curtail multiplicity of
legal proceedings.

Order 6 Rule 17 CPC confers jurisdiction on the
court to allow either party to alter or amend his
pleadings at any stage of the proceedings and on such
terms as may be just. Such amendments as are
directed towards putting forth and seeking
determination of the real questions in controversy
between the parties shall be permitted to be made.
The question of delay in moving an application for
amendment should be decided not by calculating the
period from the date of institution of the suit alone,
but by reference to the stage to which the hearing in
the suit has proceeded. Pre-trial amendments are
allowed more liberally than those which are sought to
be made after the commencement of the trial or after
conclusion thereof. In the former case generally it can
be assumed that the defendant is not prejudice
because he will have full opportunity of meeting the
case of the plaintiff as amended. In the later cases,
the question of prejudice to the opposite party may
arise and that shall have to be answered by reference
to the facts and circumstances each individual case.
No straight-jacket formula can be laid down. The fact
remains that a mere delay cannot be a ground for
refusing a prayer for amendment.
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Regular Second Appeal No.5028/2023 dated
17.12.2024

Smt. Siddamma and others Vs. Sri Subhas Reddy
and others

4. The appeal was admitted by this Court on
17.12.2024 to consider the following substantial
questions of law.

“Whether the judgment and decree of the
First Appellate Court warrants interference in
light of not passing any order on IA No.IIl dated
07.01.2010 filed under Order XLI Rule 27 of
CPC?”

5. Heard Smt. Padmaja Tadapatri for Sri.K.L.Patil
learned counsel appearing for the appellants and
learned counsel Sri. C.S.Shetter learned counsel for
the respondents.

6. The short question in this appeal as
substantial question framed by this Court is Whether
the First Appellate Court was justified in not
considering the application filed under Order XLI Rule
27 of CPC at the time of deciding of the appeal.
Without adverting to the rival contentions recorded by
the Courts below, the appeal is liable to be allowed on
sole ground by answering the substantial question of
law holding that the First Appellate Court was not
justified in considering the matter on merits without
passing any orders on the application filed by the
appellant under Order XLI Rule 27 of CPC.

7. The Apex Court in the case of Jatinder Singh &
another (Minor Through Mother) Vs. Mehar Singh and
others has held at paragraph No.4 as under:

“While deciding the second appeal, however,
the High Court had failed to take notice of the
application under Order 41 Rule 27 of the Code
of Civil procedure and decide whether additional
evidence could be permitted to be admitted into
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evidence. In our view, when an application for
acceptance of additional evidence under Order
41 Rule 27 of the Code of Civil Procedure was
filed by the appellants, it was the duty of the
High Court to deal with the same on merits. That
being the admitted position, we have no other
alternative but to set aside the judgment of the
High Court and remit the appeal back to it for a
decision afresh in the second appeal along with
the application for acceptance of additional
evidence in accordance with law.”

The Apex Court held that when an application is
filed seeking for additional evidence under Order XLI
Rule 27 of CPC, it was the duty of the Court to
consider the same on merits along with the appeal.

8. Perusal of the judgment and decree of the First
Appellate Court does not indicate any reference of an
application having been considered and any finding
given there on. There is no separate order passed on
IA No.III, IA No.IlIl has remained unconsidered. It was
incumbent upon the First Appellate Court to consider
the application filed by the appellant under Order XLI
Rule 27 of CPC for production of additional evidence
and in the absence of non-consideration by the First
Appellate Court while disposing the appeal, this Court
is of the considered view that the First Appellate Court
shall decide the appeal afresh on merits in accordance
with law along with the application for additional
evidence. Accordingly, the impugned order of the First
Appellate Court needs to be set aside and the matter
requires to be remitted back to the First Appellate
Court as the same is unsustainable for non-
consideration of an application filed for additional
evidence by the appellants. In the result, the
substantial question of law is answered accordingly
and this Court pass the following order:

ORDER

i. The regular second appeal is hereby allowed
in part.
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ii. The judgment and decree dated 14.09.2012
passed in R.A.No0.41/2008 on the file of the
Fast Track, Gadag, is hereby set aside and
the matter is remitted to the Principal
District Court, Gadag, for fresh
consideration along with the application IA
No.Ill filed under Order XLI Rule 27 read
with Section 151 of CPC, in accordance with
law.

iii. All contentions are kept open to be urged
before the First Appellate Court.

iv. The parties are hereby directed to appear
before the First Appellate Court on
07.01.2025 without waiting for any further
notice from the Court.

27. B3 Q0B T[NF, TTFLIT YV, TYWIRODT  AEET
WVTIRT, [WodedIRN, B[RTONC ﬁaw@& m&ﬁmwoﬁa@
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RO ATRT FOWWWDIT. TIF, TTFEIT YVLF T, 03RO0NTY, B[IF
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33. 83 20e,0r T 03ROT QEOFORT, TRUTTwmeN B IYIOT
BT, AP LY TYOIROONT BeTe =Y, YO eDIMOZTs-
AIR 2009 SC 1103

Bachhaj Nahar Vs. Nilima Mandal and another

9. The object and purpose of pleadings and issues
is to ensure that the litigants come to trial with all
issues clearly defined and to prevent cases being
expanded or grounds being shifted during trial. Its
object is also to ensure that each side is fully alive to
the questions that are likely to be raised or considered
so that they may have an opportunity of placing the
relevant evidence appropriate to the issues before the
court for its consideration. This Court has repeatedly
held that the pleadings are meant to give to each side
intimation of the case of the other so that it may be
met, to enable courts to determine what is really at
issue between the parties, and to prevent any
deviation from the course which Ilitigation on
particular causes must take.

10. The object of issues is to identify from the
pleadings the questions or points required to be
decided by the courts so as to enable parties to let in
evidence thereon. When the facts necessary to make
out a particular claim, or to seek a particular relief,
are not found in the plaint, the court cannot focus the
attention of the parties, or its own attention on that
claim or relief, by framing an appropriate issue. As a
result the defendant does not get an opportunity to
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place the facts and contentions necessary to repudiate
or challenge such a claim or relief. Therefore, the
court cannot, on finding that the plaintiff has not
made out the case put forth by him, grant some other
relief. The question before a court is not whether there
is some material on the basis of which some relief can
be granted. The question is whether any relief can be
granted, when the defendant had no opportunity to
show that the relief proposed by the court could not
be granted. When there is no prayer for a particular
relief and no pleadings to support such a relief, and
when defendant has no opportunity to resist or
oppose such a relief, if the court considers and grants
such a relief, it will lead to miscarriage of justice.
Thus it is said that no amount of evidence, on a plea
that is not put forward in the pleadings, can be looked
into to grant any relief.

11. The High Court has ignored the aforesaid
principles relating to the object and necessity of
pleadings. Even though right of easement was not
pleaded or claimed by the plaintiffs, and even though
parties were at issue only in regard to title and
possession, it made out for the first time in second
appeal, a case of easement and granted relief based on
an easementary right. For this purpose, it relied upon
the following observations of this Court in Nedunuri
Kameswaramma Vs. Sampati Subba Rao [AIR 1963
SC 884]:

"No doubt, no issue was framed, and the one,
which was framed, could have been more
elaborate, but since the parties went to trial fully
knowing the rival case and led all the evidence not
only in support of their contentions but in
refutation of those of the other side, it cannot be
said that the absence of an issue was fatal to the
case, or that there was that mistrial which vitiates
proceedings. We are, therefore, of opinion that the
suit could not be dismissed on this narrow ground,
and also that there is no need for a remit, as the
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evidence which has been led in the case is
sufficient to reach the right conclusion."

But the said observations were made in the context of
absence of an issue, and not absence of pleadings. The
relevant principle relating to circumstances in which
the deficiency in, or absence of, pleadings could be
ignored, was stated by a Constitution Bench of this
Court in Bhagwati Prasad Vs. Shri Chandramaul - AIR
1966 SC 735:

"If a plea is not specifically made and yet it is
covered by an issue by implication, and the parties
knew that the said plea was involved in the trial,
then the mere fact that the plea was not expressly
taken in the pleadings would not necessarily
disentitle a party from relying upon if it is
satisfactorily proved by evidence. The general rule
no doubt is that the relief should be founded on
pleadings made by the parties. But where the
substantial matter relating to the title of both
parties to the suit was touched, tough indirectly or
even obscurely in the issues, and evidence has
been led about them then the argument that a
particular matter was not expressly taken in the
pleadings would be purely formal and technical
and cannot succeed in every case. What the Court
has to consider in dealing with such an objection is
: did the parties know that the matter in question
was involved in the trial, and did they lead
evidence about it? If it appears that the parties did
not know that the matter was in issue at the trial
and one of them has had no opportunity to lead
evidence in respect of it, that undoubtedly would
be a different matter. To allow one party to rely
upon a matter in respect of which the other party
did not lead evidence and has had no opportunity
to lead evidence, would introduce considerations of
prejudice, and in doing justice to one party, the
Court cannot do injustice to another".
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The principle was reiterated by this Court in Ram
Sarup Gupta (dead) by Lrs., Vs. Bishun Narain Inter
College [AIR 1987 SC 1242]:

"It is well settled that in the absence of pleading,
evidence, if any, produced by the parties cannot be
considered. It is also equally settled that no party
should be permitted to travel beyond its pleading
and that all necessary and material facts should be
pleaded by the party in support of the case set up
by it. The object and purpose of pleading is to
enable the adversary party to know the case it has
to meet. In order to have a fair trial it is imperative
that the party should state the essential material
facts so that other party may not be taken by
surprise. The pleadings however should receive a
liberal construction, no pedantic approach should
be adopted to defeat justice on hair splitting
technicalities. Sometimes, pleadings are expressed
in words which may not expressly make out a case
in accordance with strict interpretation of law, in
such a case it is the duty of the court to ascertain
the substance if the pleadings to determine the
question. It is not desirable to place undue
emphasis on form, instead the substance of the
pleadings should be considered. Whenever the
question about lack of pleading is raised the
enquiry should not be so much about the form of
pleadings, instead the court must find out whether
in substance the parties knew the case and the
issues upon which they went to trial. Once it is
found that in spite of deficiency in the pleadings,
parties knew the case and they proceeded to trial
on those issue by producing evidence, in that event
it would not be open to a party to raise the question
of absence of pleadings in appeal."

12. It is thus clear that a case not specifically
pleaded can be considered by the court only where the
pleadings in substance, though not in specific terms,
contains the necessary averments to make out a
particular case and the issues framed also generally
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cover the question involved and the parties proceed on
the basis that such case was at issue and had led
evidence thereon. As the very requirements indicate,
this should be only in exceptional cases where the
court is fully satisfied that the pleadings and issues
generally cover the case subsequently put forward and
that the parties being conscious of the issue, had led
evidence on such issue. But where the court is not
satisfied that such case was at issue, the question of
resorting to the exception to the general rule does not
arise. The principles laid down in Bhagwati Prasad and
Ram Sarup Gupta (supra) referred to above and several
other decisions of this Court following the same cannot
be construed as diluting the well settled principle that
without pleadings and issues, evidence cannot be
considered to make out a new case which is not
pleaded. Another aspect to be noticed, is that the court
can consider such a case not specifically pleaded, only
when one of the parties raises the same at the stage of
arguments by contending that the pleadings and issues
are sufficient to make out a particular case and that
the parties proceeded on that basis and had led
evidence on that case. Where neither party puts forth
such a contention, the court cannot obviously make
out such a case not pleaded, suo moto.

34. 85 Ree,0T ENSCI RTPCEY, TYWRODT  SeDET
WDTZRTY, BO2eOTUMN, TT-T T [Z B, DRR03NY
NZeBT BDOB WS eDAT), DTTCOZ HD BJFMTH W
QRTNY BDOTN BFTN TeTYRY, IRTT TIWDBRA DT,
0 BRAZAN, DT ToNnR FTO ANFTHOD IR T ITEITY,
DFONYD DFw VRN HTEY, SEOINRTWNDIE 0D
REFONATHEXE. TFMTD A WEOSH 2006-T &eel BT OB
QVLICN [FMTOMR BRT mI0&0NTY, AR TN TR
TO3RO0NEY BFMPTT TRAT DWTT TR OB AEIF WIELD



63 S30%.D. xo@%—8/2022

DB, JNFF, TONE SORY, T WYX WO
TTORYTRY, STMER,YTNDTT Q0T ATONVATOZT. Iwele03
N, TRLAT YT, TYRPODNE AP OFIDTOBH TJ W
WFeR  DOBNYRY E-T ST JINYOT  MHTVEYR  Tone
DTOOTN [FRTOT OTF, TFETY, VT TFIRMDIL Q0T
QEREANAZT. TE-T&TT ITRY, FIORBWTHTIN, TY3PORT)
ARE, )TTe0BRTY, CRLAT TROT, BFNeTT T, 0, JOTTT
20D IFD UToITH VRFPODTTY, FoREFOALY TG FOTD
RRFCVATOZT. TTLOIN DOBH T, W), BOTTTTY,
QUTOALY PP ANED [RTLD WNFTREOSH AONSNS I,
TRTNYT, TWRTRIL WTTDHEY, BTEWNNQ F[OTD JEIFOWA
DT, TormeN  elIN  CSRPTPC ©03T OB HenIZTE.
NI eDILTO, TYOIROONT) WOIT WO3TW BOB BOTTHI,
QETELY MTAQTOW REIECNALER. TEHGHY, WRTYTe 2,000
DOFFTRTE0IT TOTTTYN CBRPTE TPFES  AWQ LTINS,
03T BOTTTRY, WONDAL 37T TTINE QDTN 30,
B3RO WOBH BOTTHTY, ITRCHALD WTTINY AL LT3N,
TOIROONT ©OBH BJOTTRTY, BJONER TOWRTE =RRFY,
DT TYONT B FTPTLRTMDIZE DOTW AEE AT, TN
TRE-B s BFTY, TORAT POINY 2OTN MTEY, MFT O3
PN, BRTYTE TOTTTT, QETEXY FWFAIQTOW VLI CDA
TZT. BRPTC 2,070 Tz OB AQTFTROTH WOBNYEY,
BOTOIL WNTEREOIT YOI TNYY, WENROBTZT HOTD &0,
CROLAITBOBH®  QTRTOBNE  FTRFGERN  LEMRORIDTOZH
B30T, WINRROBTZT ROW, TeneN WOBT B ETRTE). D03
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NYY CRJAZY W, & DO MFT O3 P [DOmTTR
WIVTH DOTD AIEONATOZT.

35. 8 0ee,0E SNSRI ARPEY, TYWROWDT  SEDLE
DDTITT, BA,E TTORD [WAR DTF,IUN, B3 WD
TRON Wowe YPARLE AB,NE 20BN 7, WOT 1/5 J¢ Be3
B 0Ty, B B, VTP, FpOTwmen LT03 23.09.2013 o
13 T8 63X T TAOR  0T0RIRETOI
[R0TE3 WoR B[Z W, Lmeod 08.08.2013 Towd Q0D
ABRETTTE LOWIE) w0, BT TET W DT LTI [RC0TIED
QYN T TN TN WOPTTORRMR)NQ B0 FREQNAT0I
3REOTTT. B3 DO AWTHe TY3PO0RF) LT0F 23.06.2016
SO IR0 Ho -4 Ty, DB, “HT0s 24.02.2020 Jowd
TW,TO  QeRTR0B  FOL-1 Ty TRLAET. SWNK, T
ay%ojfa@ong) I TIRTIN0D xos%—4§3d ARBR [RBRW), IR0
TR0 a‘o’oaj;s—ld OB CRRYTE  AFONTTY, ARVRNY .
TN 2T m?sojfwoja@ PDZCRVAVTOZT  Ieee0BNEED.
WFRS TOBWLIT. w030 JAE IO I ATH0SH
AT TE W oD, R)TA,DATLRTO0T, Bé&wer B[P W30
TTRRDAVTOZT  LORING DOD REJETR  TREYTOOT  J)T¢
TWN,FO ATRTOBNETY, TRJAWTOTH  WNZZE WNITR. Tene
ZMenefe A30me TYWRRONET) SRJATITOZH T, HTTRVAT
WOBHZ  ATRTROBNY BDOB IRT BI0® BOLeORMWH0IH VNI
AWZT. TN B3 [N, 0T TRF, ALY TRRONT BET
DNTIT0S, IRV m?soirwoja@ QTIT03NE BDOD
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DERTTOZH JEIFONT) TIPS VOBNYR 3 80FTRNTZT O
2eTTE R, I H.

36. PCQITATTD FAZ S DCQTADY 25T
TYWROODT WAL Tz F0-61/2014 T Hmeos 12.11.2021 T
BeRF B, BB T, TR TRA, WL, FITTT A AT W, Ted
0Dy, WTAF,0R3IeT0 FRCOTTT. B3 OB Bymenefe =dee),0T
@08 B0&-1 TOZ 3eQ,TITTTO Lz BF IR F0&E FRNTEB 6
QOB 17 AT 300 151 8 0RO, A ATHE RF03T W
ROL-1 =, PTR,0A, TNT IJIHTY, ARTR TNTED B,
ANJBE Teen IJZnTy AT ZETO0POR  BRWITNS.
SRR D TE Tl JZRTY, IQ AT 080T, =edn
BB IS, AY A TN ¥NZZ W, SRIR T 8weT JIZT
OB TRH,[O  ATTOBNERY, TRJILD FRWIUNG. VOB
SMmende 30e0,0808 WOB F085-2 T BDOB AEIECNILN, B &30
DT Y ATTOBT TRNRIANE OB BH,FO AT, TRRILD
DR [RETRWRT DNFE AT Q0T JEWA, BTO LI ORI,
TR, 0AUNT. BZO0T 85 Q9 WOBNYTY, BOdeHIUN, DAL
Gowme H083-61/2014 T 3303 3O AT J0370O0T, T
QURTBMN FHLAEW ONFE QWS Q0T TOWWZT. 85 OB
QTR BIWR H0&3 ITEe3 41 IO 23 I, 23() DO/
BOLLORHBT. TRPTWEB 41 0D 23 ToF BT Ty03RORT
QEOD [NY VHEOTY, B[RTLNTRRE, & TSRO T TOWs
©OBT S TeRORTY, AT TREDDTEY B, 0TI,

83 0T, AVBRBRE NRYE RNIRY , 300 Zed TYCIROWTY) Iy
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ARTZOW  SSRNRIATT, STe3T  DLROT w0 033
QATTVCIROTRTY, DENHTH TR Q0W W} DY ITICE BTRZZ,
BRBUIOT 0T VB, ), CNFT BTBT WO T AONT,
SHLRTLTE Q0T Y0eS eDATIH. TRNBB 41 RO 23(D)
T0Z 0330%8 TYOIRWONT RF 0L =eS 2eY,Td BRTVINTO3RE, &
TYWROODT) FRTORT WOJT RS TRTD), VTYITd 00N,
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LY Ted TYOIRO0DTY) OV 23 T FTT FoORET[RY, VTE LA
0B S e AT H.

37. 85 R0EQ,0FE TTRIT VOBNYTY TROOBDIN B02eDR
€N, ¥R Ted m?som@ofoaa 23T PRIl BeHE DB/,
QIONTY, TXRTJRAT T8V, BT TRITORNY  SessE)
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DOWTT OB YT €D AWIT. B85 0,008 WOBNY Sz I,
RO FATTT. A ATVE  BEQTI0N BOB. BOdeDITN, @O
RO -1 B, 20 BOTN TROITRN TNR BW,TO  ITI03
:Jo&s"?s—l TN, 2 T DOTT ALIF00VTTY, VT @ﬁé?sé RTORYTO0TT,
B3 T30, VT NPTHBMeN WwRHATOZH VNFE AT Q0T TOW)
WIZT. BT O0T B3 W, 0B0Z AT OWALRT WOBNY B5ednd,
WAL T F0-61/2014 T Loz 12.11.2021 3 eRhs =R,
33 0T, TR BRA, IO 0N, W ALITTMN LR
DOTH BeTIE Y, WM.
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38. 85 Q0B WITOWOmN, Towe WDARUBZ AIBNY
0F0D BDOBD Teh B, BeL0NT FWXE ITRTAT, ITO
QTRT OB ARFCNT|TY, VETHE  ALDTaN, VIO JFMeTon
JANET DODTE, WDATN WR[TBTRY, DRI WNZI AT
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2B, 2 8we 8R.10,000/- Db T PYTF,0IUNT. Tomen
RO FATPTT 1 B¢ ATTTTTE 50t 8R.20,000/- 802,
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ATO0E TS0TD VEIE QRN T.

39. &03 :603:};5-5:- 83 0e,0E08 WO z’)o&f‘%s—l 00T 4
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28.20.2F°. 4. TYRPOODT DI e F085-61/2014
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RO [ATHTT 3OO 96 I, DFed FI I H0&HI
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