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1. Whether the plaintiff proves that they are having

1/9th share in all suit properties?
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2. Whether the defendant No.1 prove that he has
got 1/6th share in suit schedule properties as per

the compromise decree in OS No.10/2015?

3. Whether the plaintiffs are entitled for relief

sought?

4. What decree or order?
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1. Whether the plaintiff proves that the suit
schedule properties are their ancestral and joint

family properties?

2. Whether the plaintiff is entitled to the relief of

declaration as sought in the suit?

3. Whether the plaintiff is entitled to the relief of

injunction as sought in the suit?
4. What decree or order?
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“However, there is one important feature which
distinguishes wills from other documents. Unlike other
documents the will speaks from the death of the testator, and
so, when it is propounded or produced before a court, the

testator who has already departed the world cannot say whether
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it is his will or not ; and this aspect naturally introduces an
element of solemnity in the decision of the question as to
whether the document —propounded is proved to be the last will
and testament of the departed testator. Even so, in dealing with
the proof of wills the court will start on the same enquiry as in
the case of the proof of documents. The propounder would be
called upon to show by satisfactory evidence that the will was
signed by the testator, that the testator at the relevant time was
in a sound and disposing state of mind, that he understood the
nature and effect of the dispositions and put his signature to the
document of his own free will. Ordinarily when the evidence
adduced in support of the will is disinterested, satisfactory and
sufficient to prove the sound and disposing state of the testator's
mind and his signature as required by law, courts would be
justified in making a finding in favour of the propounder. In other
words, the onus on the propounder can be taken to be

discharged on proof of the essential facts just indicated.”

Civil Appeal N0.9683 of 2019 Raj Kumari and others Vs. Surinder

Pal Sharma.

“The need and necessity for stringent requirements of clause
(c) to Section 63 of the Indian Succession Act has been
elucidated and explained in several decisions. In H. Venkatachala
lyengar v. B.N. Thimmajamma and Others.2 dilating on the

statutory and mandatory requisites for validating the execution
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of the Will, this Court had highlighted the dissimilarities between
the Will which is a testamentary instrument vis—-a-vis other
documents of conveyancing, by emphasising that the Will is
produced before the court after the testator who has departed
from the world, cannot say that the Will is his own or it is not the
same. This factum introduces an element of solemnity to the
decision on the question where the Will propounded is proved as
the last Will or testament of the departed testator. Therefore,
the propounder to succeed and prove the Will is required to
prove by satisfactory evidence that (i) the Will was signed by the
testator; (ii) the testator at the time was in a sound and
disposing state of mind; (iii) the testator understood the nature
and effect of the dispositions; and (iv) that the testator had put

his signature on the document of his own free will.”

ILR 2018 Kar. page 2115 ).T.Surappa and another Vs. Sri

Satchidhanendra

Therefore, the court has to tread a careful path in the enquiry
to be conducted with regard to Will. The said path consists of
five steps "Pancha Padi". The path of enquiry and steps to be

traversed are as under:

(1) Whether the Will bears the signature or mark of the
testator and is duly attested by two witnesses and whether any

attesting witness is examined to prove the Will?
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(2) Whether the natural heirs have been disinherited? If so,

what is the reason?

(3) Whether the testator was in a sound state of mind at

the time of executing the Will?

(4) Whether any suspicious circumstances exist

surrounding the execution of the Will?

(5) Whether the Will has been executed in accordance with
Section 63 of the Indian Succession Act, 1925, read with Section

68 of the Evidence Act?
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