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wronegly mentioned
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Sri. R.Manjunathja 18 in pPosSsSessior 30
guntas of alluvial land on the wesieri

side of the property measuring 1 acre

cuntas sold 1o the plaintiff under a
Regd. Sale Deed did. 7.12.2001 and that
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same since 40

it Whether the defendant prove that the
rahsildar and Revepue ° yfficials  have
sisited to the spot and submitted a
report  and Em:x'-.:m?-:% an order did.
1. 2.2002 in K RTCR 706101 02 to the

i
an interference by the defendant with

gard to his possession in respect of the

1

suit schedule property 7

Hled jor tac

tess box and examined as PWA During the course of his
evidence, he filed his affidavit evidence in lieu of his examination in

sgd.Sale Deed dtd 7.12.2001, certified copy
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he defendant counsel on Q 32005 and

he PW.1. On 28 3 2005, the defendant

No.1's counsel prays time for further cross examination of PW.1.

When the matter was posted for further cross examination of PW1, as

-

a last chance on <o 82005, on that day the applicant by name

4

Manjunath filed application undel Order 1 Rule 10 of C.PC with a
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prayer 10 impilead him as defendant No.2 in the case in order to

contest the matter on merits. After hearing of both sides t

application has been allowed on 3.11.2005 consequently applicant has

P 3
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been permitted to Lome on record as defendant No < Inorder to contest

the matter. In compliance to that, the defendant No.2 filed w
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saiement on L.t L. 20D

8. In the w f the defendant No.2, it is his
S | £ 1 - " -.-C,'-,.."-\.‘
i n that he ang fawili possession of alluvial land
towards the west aCre © guntas of plaintiffs and since 43 vears
- - e abid A T T LT LRI . H . by o
NG the plaintiff by taki 'g advantage of wrona poundgaries mentioned in
i -
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the sale dee 12.2001 tried to interfere with the RPOSSession and
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woyment of Manjunath in 30 guntas of aluvial land and in this regard,
Heamd e smn b #m e [0 eml s P L P T LY . . Kt
ne filed complaint to the ~ural Police Station Gowribidnur vide NCR
BTl Talate
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Moand in the written statement he re-iterated the same

contention of the defendant No 1 With the said Contention, the

defendant No.? prayed for dismissal of the surt filed by the plaintiff

9.0n the basis of the written statement filed by the 2"
defendant, after framing of ISsues, this court framed the addit]

e itional
Ssues on 11.1.2007 as follows.
) Whether the defendant No 2 proves that he is
N setled lawful possession of 30 guntas
alluvial fand to the west of 1 acre 5 guntas of
plaintiff property ?
£ L4
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10 After framing of additional issues on
before the court since he has not been tendered for
his cross examination is iaken as the same day matter was
posted for further ayidence

submitte

i . £ . 45 "7 1 . 3 P o1 1R e e
was posted for defendants evidence on 16.6.2007. Inspite of suthicient

spportunities the defendants not come Torward to lead their side
gvidence Hence the defendanis slae avidence is taken as nit on

20.2.2009 and the matier was posted for arguments to 26.2.20098. In
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Sec 151 of C.P.C. wilh a prayel to permit the aeien ant to lead nis siQe

evidence. Later the said application has been allowed by permitting

-

the defendants to lead their side evidence. In compliance of the said
order on 21.4.2009 the defendant No.2 present and examined as DWA
and prayed time before the cour for his further chief. But in spite of
ufficient opportunities D.W.1 has not come forward to give his side
surther evidence. Hence, the defendant side evidence s (aken as

closed on 24.22010 and once again the matter was posted for

arguments on 30.2.2010, the plaintiff counsel

t has not completed his examination in chief and he

has not tendered for cross examination As such incomplete evidence
the D.W .1 is to be deleted. Alter receipt of the said memo, the
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at the time of arguments, the learned

counsel for the defendant argued that the defendants are not disputing

+ b

the possession of the plaintiff in the suit schedule property i.e extent of

due to improper mentioning of the
houndaries in the sale deed, the plaintiff is claiming the possession of
alluvial land of 30 guntas which is in the possession of the second
defendant. Further it is argued that even though this court g1 -anted

sufficient time to P.W.1 for further cCross examination, he remained
ahsent. Hence, further cross examination of P.W.1 has been taken as
nil. Hence, adverse inference should be drawn against the P.W.1 and
also argued that it is settled principle that the boundary prevail over the

extent and also the plaintiff has to stand on the strength of his own

case and not on the weakness of the defendant. Moreover the

col.12 and argued that the name of the plaintiff has not been

property has not been examined by the plaintiff. ~ With these ground
the defendants counsel sought to dismiss the Sul filed by the plaintiff

13.After hearing the arguments of defendants counsel, this court
in order to meet the ends of justice one more opportunity has been

granted to the plaintiff to hear with regarding to the plaintiffs absence

nefore the court to face further cross examination. At that time, reply
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argument of the plaintiff counsel canvassed that no evidence of either
I necessary in the case on hand since on the basis of the
admission of the defendants itself, the suit is to be decreed, because,
ispute with regarding to the possession and enjoyment of
the plaintiff in 1 acre 5 guntas of land and also defendants not come
forward neither to explain where actually 30 guntas of alluvial land

existed, nor to produced any documents with regarding to the filing of

.

complaint against the plaintiff by the 2™ defendant and order of
Tahsildar to prove their respective defence. With these grounds the
learned plaintiff's counsel prayed for decree of the suit.

14.0n the basis of the oral and documentary evidence placed on

record, | answer the above issues as follows:

lssue No.1:inthe Affirmative

ssiie No

4%

in the Negative
'ssue No.3: In the Negative
Issue No.4: In the Negative

Addl.issue No.1: In the Neative

issue No.5 : In the Affirmative
Issue No.8: As per the final orders for the following:

REASONS
15. ISSUE No.1:- It is the case of the plaintiff that he is the
absolute owner and in peaceful possession of the suit schedule

property having acquired the same under Regd. Sale deed dtd.

7.12.2001 and having all revenue documents.

'
B\i@p
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18. To substantiate the case of the plaintiff he relied on his affida
evidence and documents ExP.1 to ExP4. On going through the
affidavit evidence, he clearly sworn to the fact that on 7.12.2001 he
purchased the suit schedule property from one K.M.Balakrishna
through Regd. Sale Deed for a sum of Rs 40.000/- and extent of suit
schedule property is 1 acre 5 guntas and also averred that the vendor
Ralakrishna execute” the sale deed by mentioning the proper
houndaries of the suit schedule property and from the date of purchase

~f the suit schedule property, he is in possession and enjoyment of the

suit schedule property ana revenue documents also stand in his name

and he became the absolute owner of the suit schedule property DY

paying regular tax to the concerned authority.

15 Alongwith his affidavit ovidence he relied on the documents
cale deed dtd. 7.12.2001 Mutation Register pertaining to the sut
schedule property, RTC extracts and Tax Paid Receipts. On going

through Ex.P1, Reg Sale Deed clearly discloses that on 7.12.2001, the

defendant No.1 by name Balakrishna executed the sale deed in favour

f'f!

G

of the plaintiff pertaining 1© the suit scheduie property and Ex.P.

Mutation Register discloses that after purchase of the suit scheduie
property, katha of the suit schedule property to the extent of 1 acre ©
guntas transferred to the name of plaintiff. RTC extract ExP.3incol9

s mentioned that out of 4 acres 20 guntas of land in Sy.No.166, the

plaintiff by name Hanumantharayappa Is in posses sion and enjoyment

I
..f-f!




p, 0.8.No.40/2002

of 1acre 5 guntas of land by virtue of M.R.No.13/2001-02 and also it
'S mentioned in col. 10 that he acquired the said Property through sale.
16. On the other hand on going through the written statement of

defendant Nos. 1 ang 2 and also evidence of DW.1, there is no dispute

in the evidence that the plaintiff is In possession and enjoyment of 1
acre 5 guntas of land bearing i 0, situated at Kudumaiakunte
village, Gowribidanu taluk. It is the

U= I |

western side of the boundary of

. s el P oo e 230000
ary of the suit schedule pProperty has been
pap— 1 . o e T3 j
WIOnNgy mey oneq as Uttara |
l

inakini river instead of 30

land which was in Possession and enjoyment of the 2™ 4

order to Substantiate this contention of the defendants either the fir

[
]

defendant or 2™ defendant placed any material evidence or iota of
documents. Such beine

Oeing the case, | am of the view that on

gunias.  On going through tF

P . TR L F D3 WAF 4
o LIGSS examination or . W .1

held on 93 2005 and 29.3.2005 discloses that the plai
mentioned that out of 4 acres 20 guntas of land in Sy No.168, he is in

¥ guntas and claiming right over the said 1 acre 5

e instant suit Further he Clearly denied

e

he
suggestion of defendants counsel that to the western portion of the s
schedule Property about the existence of alluvial fand ( Brord:

"L 4
Vidd il

S9N ) an also denied the suggestion of the defendants
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defendant No.2 and

his ancestors were in possession and

enjoyment of 30 guntas of said alluvial land which comes under the

boundaries of the suit schedule property. On going through the cross
P Y

examination portion of the P.W.1 the defendant counsel nothing

[

mouth of P.W.1 to disbelieve the stand

ite is elicited from the 1

of the plaintiff that, he is the absolute owner and in peaceful possession

of the suit schedule property. On the other hand as already discussed

{'.J

above, in order to substantiate the defence of the defendants and to
disbelieve the ¢
by the defendants except the affidavit evidence of the 2™ defendant, in
the said affidavit also the defendant No.2 has not denied the ownership

and possession of the plaintiff in the suit schedule property. This

admission of the defendants clearly shows that the plaintiff successfuily

property. At this juncture, | would like to mention here what is spelt out
under Order 9 Rule 8 of C.P.C. wherein it is provided that the court

’ P [ - - ~l - S ~ . -y
shall pass a decree against the defendants upon the admissions. On
T o !

the other hand Order uie & provides that the judgment on
admission can be passed when a statement of admission is brought

before the court and the party making statement is given an

opportunity to explain such admissions, if the explanation is not

rthe court

AR L,



14 OS5 No. 406/2082

the written statement of both

defendants and also affidavit evidence placed by the defendant no.2

ol rl oy gk v L g . i pp— - ad e smlemimdiEE e B P
clearly admitieq the title and ownersnip ©f the plamul in ine uit

i I v b gy bl n i Py 0 B P M40 Fiias
schedule property.  On going through the memo dtd. 30.3.2010 filed

by the plainiiff discloses that it is the contention of the plaintiff that the

second defendant has not completed his examination in chief and has

not tendered himself for cross examination. Hence, his evidence has

properny
18. In the light of my detailed discussion held above, | answer
the above Issue No.1 in the Affirmative with a conclusion that the

plaintiff successfully proved that he is the absolute owner in possession

of the suit schedule property by virtue of regd. sale deed did.

19. issue Nos. 2 to 4 & Addl. Issue No.1:- These issues are
interconnected to each other do warrant for common discussion to
avoid repetition of facts and circumstances. Hence, all the issues are
taken together for common for discussion.

20. it is the strong assertion of the defendants that western
boundary of the suit schedule property is wrongly mentioned by the

plaintiff and contended that the defendant No.2 is in possession of 30
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guntas of aliuvial land on the western side of the suit schedule property
measuring 1 acre 5 guntas which has been soid to the plaintiff under a
Regd. Sale deed dtd. 7.12.2001. And he is in possession of said
slluvial land of 30 guntas since 40 years. |t is also the contention of the
defendants that the Tahsildar and Revenue Officials have visited the
spot and submitted their respective reperts and passed an order dtd
12.2.2002 in RRTCR 708/2001-02 to the effect that the plaintiff is only
entitled for 1 acre 5 guntas of land.

21 in order to substantiate this contention of the defendants,

axcept the evidence of DW.1, no iota of documents placed by the
defendants on record. Even in the chief affidavit evidence of DWW .9

reiteration of written statement contentions not placed any

documentary evidence on record nor the defendant No.2 stepped into

vitness box to face cross examination by the plaintiff in order to test
the genuineness and admissibility of the defence of the defendants
Even after the receipt of meme dtd. 30.3.2010, the 2™ defendant not
come forward to face cross examination. On going through the
materials on record, and especially order sheet of the case, clearly
discloses that sufficient opportunity has been given to the defendants
to strengthen their stand by giving oral and documentary evidence, by
allowing the application of the defendants on 3.4.2009 and 14.2.2011,

in spite of said opportunity, the defendants have not come forward to

substantiate their defence and to shaken the case of the plaintiff, and
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to know the truthfulness of the fact of visiting of the Tahsildar and other
revenue officials to the spot in question and to know about the order of
the Tahsildar in proceedings in RRTCR 706/2001-02 and also about

giving of complaint by the defendant No.2 against the plaintiff. On

=
going through the cross examination portion of PW.1, he admitted to
the suggestion of defendants counsel that, the defendant No.2 lodged
complaint against him in NCR 18/2002, but, only on the basis of

dmission of the said suggestion this court cannot believe the fact that

)]

the defendant No.2 lodged complaint against the plaintiff about his
interference to the alluvial land of the 2" defendant extent of 30 guntas
in the absence of material documents.

22 On going through the written statement and other materials
placed by the defendants prima facie discloses that, the contentions
cen in the written statement, since there is no single piece of
documents on record about the contention of defendants except the
contentions took in the written statement. Mere statement of the
defendants in the absence of substantial evidence on record holds no
waster. Further it is relevant to discuss here that the according to the
defendants. in the sale deed western portion of the suit schedule
property, boundary has been wrongly mentioned as uttara pinakini riven
instead of alluvial land pertaining of the defendant No.2. If really the

said boundary mentioned in Ex.P.1 is wrong than what prevented the

defendant No.1 who has executed the Red. Sale deed in favour of the

&

o "._
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aintiff to correct the said boundary at the time of execution of the

[

resence of plaintiff and other

. —.. A % e By s £ ¥ Tk i . ”
witnesses of Ex.P.1. Only after filing of this suit, the defendants took

the above contention

doubt in the mind of the court. Further, it is strong argument of learned

el 5t

F o Rl o B nd et b mlaintif oo R s
counsel for the defendant that the plaintift nas not Cross examined any

e ni

~

3 case

LY

order to substantia

e mlee ab e Hmme of - + reTiles

and also at the time of argument counsel drawn attention of the court
. . P ol r ¥ A ~ oy~ ~ ﬁl i - . i M

o cross examination portion of P.W.1 on 29.3.2005, wherein ne

stated that he is going to examine Ramakrishna, Narasimhamurthy,

[ g L e | kAl g o o= [ iy s R 1 o -~ | wh - g 3 p—
lresna and |v:d:!;:rj;-=;: .:Ja\.‘.'-“._,‘.'.-".t:. His evidence. put, ne nas not
sxamined the said withesses. To this | am of the view that, there Is

on record about his ownership and

=
¥
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schedule property, there is no need to examine
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the wilnesses, pecause, as pef

evidence is the best evidence to prove the case | there is

any ambiguity in the instrument then only the oral evidence piays an

important role. In the case on hand the document re lied on by the P.W1

have got prescriptive value unless the contrary

is o contra materials placed by the defendants
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placed satisfactory materials on

portion of the suit sc chedule property alluvi
to the ) existed.
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wove his contention that ne
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30 guntas which comes in the western SiGe
schedule property. With these obser vations,

e suit scheduie prope

detailed discussion hei

f the defend

record 1o

-4 P \W.1 in his affidavit evidence clearly sworn to

interferring
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d above, | am of the

nts they have not
believe that the westem
al land extent of 30 guntas of

M i i

except affidavit

ce of the defendant No.2, no documents available on record o

' defendant is utterly failed to

, of the boundary of the sult

answer the Issue Nos. 2

[

as the allegation of interference is

the fact that

with the peaceful

possession and enjoyment of the suit schedule property of the plaintiff.
% F-J . - o B & . - i o Lew
On going through the ¢ross examination portion of P.W there IS NO

i




L8 N 40/ 2063

itself strengthen the factum of

defendants have not come
in -Ir..‘,l ;’jt
interest over the

itten statement bui

bonem wapabmd  Ld T sl r kb Al 7 T T T o i 2
§ his right. He is entitied for the relief of injunction and

the said relief cannot be denied to him merely because the paty

~terference of the defendants, the plaintiff piaced satisfactory at
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controverted by the defendants. Such being the case, the plaintiff is
entitied for equitable relief of declaration and consequential relief of
permanent injunction against the defendaﬁts and the suit schedule
property which belongs to the plaintiff is to be protected. Hence, |
answer this issue in the Affirmative with a conclusion that the plaintiff is
entitled for the relief as sought for in the plaint.

27. Issue No.7: In the light of my detailed discussion held on
issue No.1 to 6 and Addl.Issue No.1 ang conclusion arrived at on the
said issues, | am of the view that the plaintiff is successful in proving his
case to get the relief of declaration and Permanent injunction against
the defendants. With these observations, | Proceed to pass the

following

ORDER
Suit filed by the plaintiff is hereby DECREED
with cost.
itis declared that the plaintiff is the absolute
owner and in possession of the property bearing
in 8y.No.188 extent of 1 acre § guntas situated at
Kudumalakunte village, Gowribidanur taluk,

The defendants and their family members and
any other representatives acting on their behalf
are permanently restrained from interferring or
in any way causing waste or damage to the
possession and enjoyment of the plaintiff over
the suit schedule property.

Draw decree accordingly,. CO“
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( V.Nagamani) &/ /4
Addi.Civil Judge & JMFC

Gowribidanur.




