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188. Disobedience to order duly promulgated by public servant.--

Whoever, knowing that, by an order promulgated by a public servant lawfully
empowered to promulgate such order, he is directed to abstain from a certain act, or to
take certain order with certain property in his possession or under his management.
disobeys such direction, shall, if such disobedience causes or tends to cause
obstruction, annoyance or injury, or risk of obstruction, annoyance or injury, to any
persons lawfully employed, be punished with simple imprisonment for a term which
may extend to one month or with fine which may extend to two hundred rupees, or
with both: and if such disobedience causes or tends to cause danger to human life,
health or safety, or causes or tends to cause a riot or affray, shall be punished with
imprisonment of either description for a term which may extend to six months, or with
fine which may extend to one thousand rupees, or with both.
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195. Prosecution for contempt of lawful authority of public servants, for offences
against public justice and for offences relating to documents given in evidence.
(1) No Court shall take cognizance-

(@) (i) of any offence punishable under sections 172 to 188 (both
inclusive) of the Indian Penal Code (45 of 1860 ), or.
(ii) of any abetment of, or attempt to commit, such offence, or
(iii) of any criminal conspiracy to commit such offence,
except on the complaint in writing of the public servant concerned or of some
other public  servant to whom he is administratively subordinate;
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(c) " cognizable offence” means an offence for which, and" cognizable case" means
a case in which, a police officer may, in accordance with the First Schedule or under
any other law for the time being in force, arrest without warrant;

(r) " police report" means a report forwarded by a police officer to Magistrate under

sub- section (2) of section 173;

Section 2(d)
(d) " complaint” means any allegation made orally or in writing to a Magistrate, with a

view to his taking action under this Code, that some person, whether known or
unknown, has committed an offence, but does not include a police report.
Explanation.- A report made by a police officer in a case which discloses, after
investigation, the commission of a non- cognizable offence shall be deemed to be a
complaint; and the police officer by whom such report is made shall be deemed to be
the complainant;
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190.Cognizance of offences by Magistrates.-

(1) Subject to the provisions of this Chapter, any Magistrate of the first class, and any
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Magistrate of the second class specially empowered in this behalf under sub-section
(2), may take cognizance of any offence -

(a) upon receiving a complaint of facts which constitute such offence;

(b) upon a police report of such facts;

(c) upon information received from any person other than a police officer, or upon his
ownknowledge, that such offence has been committed.
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State Of Punjab vs Raj Singh And Anr on 16 January, 1998 , (1998) 2 SCC 391 -i
Ysleldl sAAA B 5,

We are unable to sustain the impugned order of the High Court quashing the F.I.R.
lodged against the respondents alleging commission of offences under Sections 467
and 468 [.P.C. by Chem in course of the proceeding of a civil suit, on the ground that
Section 195 (1) (b) (ii) Cr.P.C. prohibited entertainment of and investigation into the
same by the police. From a plain reading of Section 195 Cr.P.C. it is manifest that it
comes into operation at the stage when the Court intends to take cognizance of an
offence under Section 190(1) Cr. P.C.; and it has nothing to do with the statutory
power of the police to investigate into an F.I.LR. which discloses a cognisable offence,
in accordance with Chapter XII of the Code even if the offence is alleged to have been
committed in, or in relation to, any proceeding in Court. In other words, the statutory
power of the Police to investigate under_the Code is not in any way controlled or
circumscribed by Section 195 Cr.P.C. It is of course true that upon the charge-sheet
(challan), if any, filed on completion of the investigation into such an offence the
Court would not be competent to take cognizance thereof in view of the embargo of
Section 195(1) (b) Cr. P. C. , but nothing therein deters the Court from filing a
complaint for the offence on the basis of the F.I.R. (filed by the aggrieved private
party) and the materials collected during investigation, provided it forms the requisite
opinion and follows the procedure laid down tin section 340 Cr. P.C. The judgment of
this Court in Gopal Krishna Menon and Anr. Vs. D. Raja Reddy [AIR 1983 SC 1053],
on which the High Court relied, has no manner of application to the facts of the
instant case for there cognizance was taken on a private complaint even though the
offence of forgery was committed in respect of a money receipt produced in the Civil
Court and hence it was held that the Court could not take cognizance on such a
complaint in view of Section 195 Cr. P. C.

M.S. Ahlawat v. State of Harvana & Anr., AIR 2000 SC 168, : i yslel3l s194 09 5,

"....Provisions of Section 195 CrPC are mandatory and no court has jurisdiction to
take cognizance of any of the offences mentioned therein unless there is a complaint
in writing as required under that section.” (Emphasis added)

Sachida Nand Singh & Anr. v. State of Bihar & Anr., (1998) 2 SCC 493, : i 3steldl
SAAA 9 5,

"7. ..Section 190 of the Code empowers "any magistrate of the first class" to take
cognizance of "any offence"” upon receiving a complaint, or police report or
information or upon his own knowledge. Section 195 restricts such general powers of
the magistrate, and the general right of a person to move the court with a complaint to
that extent curtailed. It is a well- recognised canon of interpretation that provision
curbing the general jurisdiction of the court must normally receive strict interpretation
unless the statute or the context requires otherwise." (Emphasis supplied)
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"The cognizance of the case was therefore wrongly assumed by the court without the
complaint in writing of the public servant, namely, the Tahsildar in this case. The trial
was thus without jurisdiction ab initio and the conviction cannot be maintained. The
appeal is, therefore, allowed and the conviction of the appellant and the sentence
passed on him are set aside." (Emphasis added) 25 Thus, in view of the above, the law
can be summarized to the effect that there must be a complaint by the pubic servant
whose lawful order has not been complied with. The complaint must be in writing.
The provisions of Section 195 Cr.PC are mandatory. Non-compliance of it would
vitiate the prosecution and all other consequential orders. The Court cannot assume
the cognizance of the case without such complaint. In the absence of such a
complaint, the trial and conviction will be void ab initio being without jurisdiction.
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4. On a bare reading of clause (a) to sub-section (i) of section 195 of the Code makes
it clear that the court will not be in a position to take cognizance of an offence
punishable under section 188 of IPC on the strength of a charge sheet. At this stage,
learned APP has argued that on the basis of the material produced with the charge
sheet, if the court finds that the offence under section 188 of IPC is made out, then it
would be open to the Court to take cognizance of an offence under section 188 of IPC
on the basis of the charge sheet submitted before it. It is not possible to agree with the
said argument advanced by Mr LR Pujari, learned APP. A simple reason is that there is
a bar against taking of cognizance in respect of offence punishable under section 188
of IPC on the strength of charge sheet. Therefore, it is not possible for me to agree
with the argument advanced by Mr Pujari, learned APP that the court can take
cognizance on the basis of charge sheet in respect of the offence punishable under
section 188 of IPC. In fact even learned advocate appearing for the contesting
respondent also agrees that the court cannot take cognizance in respect of an offence
punishable under section 188 of IPC on the strength of a charge sheet. Therefore, I am
of the opinion that the court would not be in a position to take cognizance of an
offence under section 188 of IPC on the basis of a charge sheet which may be
submitted to the Court by the Investigating Police Officer on conclusion of the
investigation.

5. However, it is also required to be considered that the offence which are shown to be
cognizable are enumerated in the table in the form of First Schedule to the Code.
There we find that the offence punishable under section 188 is shown as cognizable
offence. This would mean that this offence under section 188 of IPC is cognizable.
Once it is held that an offence is cognizable offence, it would be open to the police
investigating officer or an officer in-charge of a police station to start investigation
and to conclude the same. A Magistrate may not be in a position to take cognizance of
an offence but that would not take away the said power, function and duty of a police
station officer to investigate a cognizable offence. In the present case, the offence
punishable under section 188 of IPC is a cognizable offence and, therefore, the
Investigating Officer would naturally be bound to carry on the investigation in
accordance with law.

Merubhai Mandanbhai Chandera & vs State Of Gujarat &,
R/CR.MA/17286/2017 10/11/ 2017 R/CR.MA/17286/2017 i 3sieldl s1dd © %,

46. In some of the applications before me, the only offence is either section 186 or
188 of the IPC. In such type of cases, there should not be any difficulty in
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quashing the prosecution in view of the bar of section 195 of the Cr.P.C. However,
there are few cases on hand, in which, over and above sections 186 or 188 of
the L.P.C, the other offences are also there which are not covered under section 195 of
the Cr.P.C. It is only in such cases, the court has to be careful. I have noticed that in
some of the cases, there is a charge of section 353 of the IPC along with section 186
of the IPC I am of the vie that the very act of obstruction lies in the alleged assault
and use of criminal force. In truth and substance, such an offence would fall in the
category of sections mentioned in section 195 of the Code and it is not open to by
pass its provisions even by choosing to prosecute under section 353 of the IPC only.
There is no scope, in any of the matters on hand, having regard to the materials on
record, to split up the offences so as to avoid the bar of section 195 of the Cr.P.C as
all the offences can be said to have been committed in the course of one
transaction. All the offences can be said to have been an integral part of one
transaction.

6 Mr. Dave, the learned counsel would submit that the chargesheet is also filed for the
offence punishable under Section 504 of the LP.C. Section 504 of the L.P.C. is not to
be found in Section 195 of the Cr.P.C., and therefore, it would be within the
powers of the Magistrate concerned to take cognizance of the offence punishable
under Section 504 of the LP.C. I am afraid it is not permissible for this Court to
accept the settlement. his aspect has also been well considered by me in the decision
referred to above. In the facts of this case, it is not possible to separate the offence pu
nishable under Section 186 with Section 504 of the L.P.C. Both the offences could be
said to have been committed in the course of one transaction. If it is not permissible
for this Court to split the offences, then the bar of Section 195 of Cr.P.C. would apply
even those offences of the LP.C.whichare not falling within the ambit of
Section 195 of the Cr.P.C.
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