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nyhi flag fxy cuke gse ar dqekj
fu;fer QkSt- izdj.k la-& 406@2016¼104975@2020½

fu.kZ; fnuk ad 29-04-2026

U;k;ky; % fof’k"V U;kf;d eftLV  ª  sV] ,u0vkbZ0 ,DV izdj.k] Øe 05] 
t;iqj egkuxj] f}rh;

ihBklhu vf/kdkjh % rstfdju dkSj pkoyk] vkj-ts-,l-

fu;fer QkSt- izdj.k la- % 406@2016  

lh-vkbZ-,l- uEcj % 104975@2020

Jh nyhi flag fxy iq= Jh nkuflag fxy fuoklh Mh&35] txu iFk] pkSew

gkml] lh&Ldhe] t;iqjA

- - - - - - - ifjoknh

    cuke

gsear dqekj iq= Jh jkethyky fuoklh f'ko 'kfDr ckM+h] [kksys ds guqeku th

ds lkeus] fnYyh jksM] jkex<+ eksM+] t;iqj

           - - - - - - - vfHk;qDr

vijk/k vUrxZr /kkjk 138   Negotiable Instruments Act,1881 ( ,u-

vkbZ- ,DV)

Date of dishonour of cheque in question 17-09-2014

Legal Notice sent on 08-10-2014

Date of presentation of complaint in Court 15-11-2014

Date of taking cognizance 15-11-2014

Substance of Accusation 12-08-2021

Complainant’s Evidence recorded on 16-04-2022, 14-07-2022, 03-

10-2025

Statement u/s 313 Cr.P.C. recorded on 26-11-2025

Defence Evidence  recorded on 07-03-2026

Defence Evidence closed on 07-03-2026

Final Arguments of Complainant Heard on 15-01-2026

Final Arguments of Accused Heard on 16-03-2026

Rebuttal Arguments of Complainant Heard on 28-04-2026
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fu.kZ; fnuk ad 29-04-2026

Date of Judgment 29-04-2026

Decision Conviction

mifLFkr %&

1- Jh use flag jkBkSM+] Hkwisanz flag] izfrek lksuh] fo}ku vf/koDrkx.k ifjoknh

dh vksj lsA

2- Jh eks- vdcj] ljQjkt dqjS'kh] fo}ku vf/koDrkx.k vfHk;qDr dh vksj

lsA

                 &% fu.kZ; %&          fnuk ad & 29-04-2026

1. izdj.k ds la{ksi esa rF; bl izdkj ls gSa fd vfHk;qDr us ifjoknh ls

vkilh tku igpku gksus ds dkj.k 3]50]000 #i;s udn m/kkj fty,

Fks] ftldh vnk;xh isVs vfHk;qDr us ,d pSd la[;k 025140 rknknh

jkf'k 3]50]000 #i;s cSad vkbZ-lh-vkbZ-lh-vkbZ-  cSad 'kk[kk ekuljksoj]

t;iqj fnukafdr 15-09-2014 dk e; gLrk{kj ,oa iw.kZ vk'oklu nsrs

gq, fn;k Fkk fd mDr pSd dks cSad esa yxk nsus ij mDr pSd esa of.kZr

jkf'k dk Hkqxrku ifjoknh dks izkIr gks tkosxkA mDr pSd dks vfHk;qDr

ds dgs vuqlkj ifjoknh us viuh cSad vkbZ-Mh-ch-vkbZ-  cSad fyfeVsM

'kk[kk lh&Ldhe] t;iqj esa lek'kks/ku gsrq yxk;k rks mDr pSd fnukad

17-09-2014 dks Q.M~l bulfQf'k;sUV ls fjekdZ gksdj fMlvksuj eheks

ds lkFk fcuk Hkqxrku mDr pSd ifjoknh ds ikl okil ykSV vk;kA

blds  ckn ifjoknh  us  tfj, vf/koDrk  ,d fof/kd uksfVl fnukad

08-10-2014 dks vfHk;qDr dks mlds lgh irs ij fHktok;k rks vfHk;qDr

dks izkIr gks x;k] ysfdu mlds ckotwn Hkh vfHk;qDr us mDr pSd esa

of.kZr jkf'k dk Hkqxrku ugha fd;k] uk gh mDr uksfVl dk dksbZ tokc

fn;k] bR;kfn rF;ksa  dk ifjokn izLrqr gksus ij U;k;ky; }kjk ckn

tkap vfHk;qDr ds fo:) /kkjk 138 ,uvkbZ ,DV ds vijk/k dk izFke

n`"V~;k cuuk ik;s  tkus  ij mDr vijk/k  dk izlaKku fy;k tkdj
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izdj.k QkStnkjh uEcjh ds :i esa ntZ jftLVj fd;k x;kA 

2. vfHk;qDr dks /kkjk 138 ,uvkbZ ,DV ds vijk/k dk vkjksi lkjka'k iF̀kd

ls  fojpfr  dj dj lquk;k  ,oa le>k;k  x;k, vfHk;qDr  us  vkjksi

vLohdkj dj vUoh{kk pkghA

3. ifjoknh i{k dh vksj ls ekSf[kd lk{; esa ifjoknh ih-MCY;-1 nyhi

flag dks ijhf{kr djok;k x;kA

 

4. ifjoknh  ih-MCY;w-1  nyhi  flag  }kjk fuEufy[kr  nLrkost  iznf’kZr

djok, x,%&

Exhibit

No.

Description of

the Exhibit

Proved

by/Attested by

izn'kZ ih&01 vly pSd ih-MCY;w&01

izn'kZ ih&02 vly pSd fjVuZ

eheks 

ih-MCY;w&01

izn'kZ ih&03 fof/kd uksfVl ih-MCY;w&01

izn'kZ ih&04 jftLVªh jlhn ih-MCY;w&01

izn'kZ ih&05 vly ikorh

jlhn

ih-MCY;w&01

izn'kZ ih&06 vfHk;qDr ds

eqpyds fnukafdr

12-06-2021

ih-MCY;w&01

izn'kZ ih&07  vfHk;qDr }kjk

izLrqr

odkyrukek

ih-MCY;w&01

izn'kZ ih&08  c;ku eqfYte ih-MCY;w&01

izn'kZ ih&09  vkjksi lkjka'k ih-MCY;w&01

5. lk{; ifjoknh lekIr gksus ij vfHk;qDr dk ijh{k.k varxZr /kkjk 313

n.M izfØ;k lafgrk esa fd;k x;kA vfHk;qDr us ifjoknh ih-MCY;w&01

nyhi flag ds dFkuksa dks xyr crkrs gq, dFku fd;k fd ^^fookfnr
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pSd esjk gh gS] pSd ij flXuspj ugha gSA eSaus ifjoknh ls 3]50]000

#i;s m/kkj ugha fy,A eSaus nyhi flag fxy dks viuh vkbZ&20 dkj

csph FkhA ;g pSd ml dkj esa FkkA nyhi flag us dkj ls pSd ys

fy;kA eSaus okfil ekaxk ugha fn;kA fQj pSd esa flXusplZ QthZ djds]

pSd Hkjdj yxk fn;kA **

6. vfHk;qDr }kjk  viuh  lk{;  lQkbZ  esa  Lo;a  dks  crkSj  Mh-MCY;w&01

ijhf{kr djok;k x;kA 

7. mHk; i{k dh cgl lquh x;h]  i=koyh dk voyksdu fd;k x;kA

U;k;ky; ds le{k fopkj.kh; fcUnq ;g gS fd %&

1& D;k vfHk;qDr us ifjoknh  ls m/kkj yh xbZ jkf'k ds Hk qxrku
i sV s  fookfnr  pS Sd la[;k  025140]  fnuk afdr
15-09-2014  rknknh  jkf'k  3]50]000  #i;s  cS ad  vkbZ-lh-vkbZ-lh-
vkbZ-  cS ad  'kk[kk  ekuljk soj]  t;iqj dk ifjoknh  dk s  fn;k  tk s
ifjoknh  }kjk  vius  cS ad  esa  Hkqxrku  izkfIr  gsrq  pSd  dh  oS/krk
vof/k ds nkSjku izLrqr djus ij vfHk;qDr dh cS ad }kjk fnuk ad
17-09-2014  dks  ^^Funds  Insufficient^^ ds  fjekdZ  ds  lkFk
vuknfjr gk sdj ykSVk] ftl ij pSd vuknj.k dh lwpuk nsu s o
pSd  jkf'k  dh  ek ax  djus  g srq  ifjoknh  }kjk  uk sfVl  fnuk ad
08-10-2014 dk s  vfHk;qDr  dk s  iz sf"kr  djok;k  tk s  vfHk;qDr  dks
izkIr gk su s ds ckotwn Hkh vUnj fe;kn 15 fnol ds pSd jkf'k dk
Hkqxrku ifjoknh dk s ugh a djus ij ifjoknh  }kjk ifjokn gsrqd
mRiUu gk su s ls ,d ekg dh vof/k ds Hkhrj ifjokn U;k;ky; es a
i zLrqr fd;k x;kA bl izdkj vfHk;qDr us /kkjk 138 ,u-vkbZ- ,DV
ds rgr n.Muh; vijk/k dkfjr fd;k \

2&  ;fn  gkW a]  rk s  vfHk;qDr  dk s  fdl  n.M  ls  n afMr
fd;k tk;s \ 

8. mHk; i{k dh vafre cgl lquh xbZA ifjoknh ds vf/koDrk us cgl ds

nkSjku ifjokn esa of.kZr rF;ksa dh iqujko`fRr djrs gq, rdZ fn;k fd

i=koyh  ij  miyC/k  ekSf[kd ,oa  nLrkosth  lk{;  ls  vfHk;qDr ij

vkjksfir vijk/k varxZr /kkjk 138 ,u-vkbZ-,DV ;qfDr;qDr lansg ls ijs

lkfcr gSA var esa vfHk;qDr dks nks"kfl) fd, tkus dk fuosnu fd;k

x;kA 

9. nwljh  vksj  fo}ku vf/koDrk  vfHk;qDr  us  fofHkUu  rdksZa  dks  mBkdj
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vfHk;qDr ij vkjksfir vijk/k varxZr /kkjk 138 ,u-vkbZ-,DV ;qfDr;qDr

lansg ls ijs lkfcr ugha gksuk tkfgj djrs gq,] vfHk;qDr dks nks"keqDr

fd, tkus dk fuosnu fd;k x;kA 

10. mHk; i{k ds cgl rdksZa ij euu fd;k x;kA i=koyh ij ekStwn lk{;

dk foospu ,oa fo'ys"k.k fd;k x;kA izklafxr fof/k dk v/;;u fd;k

x;kA

11. izdj.k esa vfHk;qDr ij vkjksfir vijk/k varxZr /kkjk 138 ,u-vkbZ-,DV]

1881 dks lkfcr fd, tkus gsrq loZizFke U;k;ky; }kjk ;g vo/kkfjr

fd;k tkuk gS fd&

¼A½  D;k  ,u-vkbZ-  ,DV  dh  /kkjk  118  ,oa  139  ds  rgr

mi/kkj.kkvk s a dk l`tu ifjoknh ds i{k e sa gqvk gS\

 

12.  bl iz'u ds laca/k esa fo}ku vf/koDrk vfHk;qDr dk ;g rdZ jgk gS

fd pSd izn'kZ ih&01 ij vfHk;qDr ds gLrk{kj ugha gSA ifjoknh us

vfHk;qDr  ds  pSd  ij  QthZ  gLrk{kj  djds  pSd  izn'kZ  ih&01  dk

nq#i;ksx fd;k gSA 

13. fo}ku  vf/koDrk  vfHk;qDr  }kjk  mBk,  x, mDr rdZ  ds  lanHkZ  esa

i=koyh dk voyksdu djus ij bl U;k;ky; dks ;g izdV gksrk gS

fd  ifjoknh  ih0MCY;w&01  nyhi  flag  eq[;  ijh{kk ds  nkSjku

l'kiFk dFku djrk gS fd izn'kZ ih&01 vly pSd uEcj 025140]

fnukafdr 15-09-2014  gS  ftl ij  , ls  ch  Hkkx  ij  vfHk;qDr  ds

gLRkk{kj gSaA 

14. ftjg ds nkSjku ifjoknh ih-MCY;w&01 nyhi flag dFku djrk gS

fd tc vfHk;qDr us mls pSd fn;k Fkk rc pSd Hkjk gqvk Fkk vkSj

gLrk{kj mlds lkeus fd, FksA ;g dguk xyr gS fd vfHk;qDr us

[kkyh pSd ij gLrk{kj djds fd, gksa vkSj cdk;k bckjr ckn esa Hkjh

xbZ gksA 
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15. nwljh  vk sj  vfHk;qDr  Mh-MCY;w&01  gse ar  dqekj eq[; ijh{kk  esa

dFku djrk gS fd nyhi flag us pSd dk nq#i;ksx fd;k gSA pSd ij

mlus dksbZ lkbu ugha fd, gSaA nyhi flag us mlds mij >wBk eqdnek

fd;k gSA ftjg ds nkSjku vfHk;qDr Mh-MCY;w&01 gsear dqekj ifjoknh

ds vf/koDrk ds bl lq>ko dks xyr crkrk gS fd izn'kZ ih&01 ds ,

ls ch Hkkx ij lkbu mlds gksaA

 

16. mYys[kuh; gS fd ekuuh; loksZPp U;k;ky; ds U;kf;d ǹ"VkUr Ajitsinh

Chehuji Rathod vs. State Of Gujarat And Anr, 2024 LiveLaw (SC) 64

esa ekuuh; loksZPp U;k;ky; }kjk ;g vfHkfu/kkZfjr fd;k x;k Fkk fd

“16.  Thus,  we  are  of  the  view  that  if  at  all,  the

appellant was desirous of proving that the signatures

as appearing on the cheque issued from his account

were  not  genuine,  then  he  could  have  procured  a

certified  copy  of  his  specimen  signatures  from  the

Bank and a request could have been made to summon

the  concerned  Bank  official  in  defence  for  giving

evidence regarding the genuineness  or  otherwise of

the signature on the cheque.”

17. blds vfrfjDr ;g LFkkfir fof/kd fLFkfr gS fd  ^^indorsements  on  a

cheque carry a presumption of genuineness as per section 118 (e) of

The Negotiable Instruments Act and, therefore, it is incumbent upon

the accused to lead evidence to rebut the presumption of genuineness

of signatures."

18. i=koyh dh vknsf'kdkvksa ds voyksdu ls U;k;ky; dks izdV gksrk gS fd

vfHk;qDr }kjk fnukad 30-09-2022 dks ,d izkFkZuk i= varxZr /kkjk 45] 73

lk{; vf/kfu;e dk izLrqr fd;k x;k FkkA mDr izkFkZuk i= esa vfHk;qDr dk

;g dFku jgk Fkk fd vfHk;qDr us ifjoknh ls Ms<+ yk[k #i;s dh jkf'k

m/kkj yh Fkh ftlds isVs mDr fookfnr pSd ek= gLrk{kj dj ifjoknh dks

fn;k x;k FkkA 
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19. blds vykok vfHk;qDr ds pSd izn'kZ ih&01 ij ifjoknh us vfHk;qDr ds

QthZ  gLrk{kj  djds  pSd  dk  nq#i;ksx  fd;k  gks  rks  bl  lanHkZ  esa

vfHk;qDr }kjk ifjoknh ds fo#) dksbZ dk;Zokgh dh xbZ gks] ,slk Hkh dksbZ

rF; vfHk;qDr }kjk U;k;ky; ds le{k ugha n'kkZ;k x;k gSA izn'kZ ih&01

ds , ls ch Hkkx ij vafdr gLrk{kj vfHk;qDr ds ugha gks bl rF; dks

lkfcr djus gsrq vfHk;qDr dh vksj ls dksbZ iq[rk lcwr U;k;ky; ds le{k

is'k ugha fd, x, gSaA

20. mi;qZDRk foospukuqlkj ;g U;k;ky; ikrk gS fd vfHk;qDr i{k dk rdZ fd

pSd izn'kZ ih&01 ds , ls ch Hkkx ij vafdr gLrk{kj vfHk;qDr ds ugha gSa]

,d vkQV~j FkkWV rdZ gS] ftls vfHk;qDr i{k lkfcr djus esa vlQy jgk

gSA

 

21. vr%  mijksDr  fo'ys"k.k  ds  vk/kkj  ij  bl U;k;ky; dh fouez  jk; esa

ifjoknh iz'uxr pSd izn'kZ ih&01 ij vfHk;qDr ds gLrk{kj lkfcr djus esa

lQy jgk gSA  blfy, ,u-vkbZ-,DV dh /kkjk 118 ds rgr iz'uxr pSd

izn'kZ  ih&1 çfrQykFkZ  vfHk;qDr }kjk ifjoknh dks  çnÙk fd;s tkus  dh

mi/kkj.kk rFkk ifjoknh ds lE;d vuqØe ds iz'uxr pSd izn'kZ ih&1 ds

/kkjd gksus dh mi/kkj.kk rFkk ,u-vkbZ-,DV dh /kkjk 139 ds rgr iz'uxr

pSd izn'kZ ih&1 /kkjk 138 ,u-vkbZ- ,DV ds fufnZ"V fdlh _.k ;k vU;

nkf;Ro ds Hkkxr% ;k iw.kZr% mUekspu ds fy, vfHk;qDr }kjk ifjoknh dks

fn;s tkus dh mi/kkj.kk ifjoknh ds i{k esa l̀ftr dh tkrh gSA

¼B½ vc U;k;ky; dk s ;g ns[kuk gS fd D;k ifjoknh }kjk /kkjk

138] 142 ,u-vkbZ- ,DV ds vkKkid izko/kkuk s a dh iwfrZ dh xbZ

gS \

22.  mDr iz'u  ds  lanHkZ  esa mYys[kuh; gS  fd ifjoknh  ih-MCY;w&01

nyhi  flag  eq[; ijh{kk esa  dFku djrk gS fd fookfnr pSd dks

vfHk;qDr ds dgsvuqlkj mlus vius cSad vkbZ-Mh-ch-vkbZ- cSad fy- 'kk[kk

lh&Ldhe] t;iqj esa lek'kks/ku gsrq yxk;k rks fnukad 17-09-2014 dks

Q.M~l bulfQf'k; sUV  ds fjekdZ ds lkFk fMlvkWuj gks x;k vkSj

ifjoknh ds ikl fookfnr pSd okfil ykSV vk;kA vius mDr dFkuksa ds
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leFkZu esa ih-MCY;w&01 nyhi flag fxy }kjk izn'kZ ih&02 fjVuZ eheks

U;k;ky; esa iznf'kZr djok;k x;k gSA 

23. fo}ku vf/koDrk vfHk;qDr dk ;g rdZ jgk gS fd izn'kZ ih&02 fjVuZ

eheks ij cSad dh lhy ugha yxh gqbZ blfy, mDr fjVuZ eheks dks pSd

izn'kZ ih&01 ds vuknj.k dk  izFke n"̀V;k lcwr ugha ekuk tk ldrkA

 

24. fo}ku vf/koDrk vfHk;qDr }kjk mBk, x, mDr rdZ ds lanHkZ esa ,u-

vkbZ-  ,DV dh /kkjk  146 esa  fn, x, izko/kku dk mYys[kd djuk

lehfpu gksxkA 

25. ,u-vkbZ-  ,DV dh /kkjk 146 esa  ;g izko/kkfur gS  fd  "The Court

shall,  in  respect  of  every  proceeding  under  this  Chapter,  on

production of bank’s slip or memo having thereon the official

mark denoting that the cheque has been dishonoured, presume

the fact of dishonour of such cheque, unless and until such fact

is disproved."

26. bl lanHkZ  esa  fjtoZ cSad vkWQ bafM;k ds ysVj uEcj  RBI/2011-12/121

DPSS.CO.CHD.NO.120/03-06-01/2011-12 fnukafdr  25-07-2011 esa

lHkh 'ksM~;wYM def'kZ;y cSaDl bUDywfMax vkjvkjch@vjcu dkW&vksijsfVo

cSad@LVsV  dkW&vksijsfVo  cSaDl@fMfLVªDV  lsaVªy  dkW&vksijsfVo  cSaDl  ds

pS;jesu ,oa eSusftax Mk;jsDVj@phQ ,DthD;wfVo vkWfQllZ dks fjtoZ cSad

vkWQ bafM;k }kjk ;g Mk;jsD'ku nh xbZ Fkh fd& 

"Banks are, therefore, advised to strictly adhere
to  the  instructions  and  sign/initial  the  Cheque
Return  Memos  as  laid  down  in  Rule  6  of
URRBCH."

27. /kkjk 146 ,u-vkbZ-,DV ,oa vkjchvkbZ }kjk nh xbZ mDr Mk;jsD'kUl ds

izdk'k esa ifjoknh }kjk iznf'kZr fjVuZ eheks izn'kZ ih&02 ds voyksdu

ls izdV gksrk gS fd izn'kZ ih&02 fjVuZ eheks ij vkWFkjkbZTM flXusVjh

ds LFkku ds mij bfuf'k;y vafdr gSA blfy, /kkjk 146 ,u-vkbZ- ,DV
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ds izko/kkuksa ds vuqlkj fjVuZ eheks izn'kZ ih&02 dks pSd izn'kZ ih&01

ds vuknj.k dk izFken`"V;k lcwr ekuk tk,xkA 

28. vfHk;qDr i{k }kjk U;k;ky; ds le{k ,slh dksbZ lk{; izLrqr ugha dh

xbZ ftlls ;g lkfcr gks fd ifjoknh }kjk iznf'kZr fjVuZ eheks izn'kZ

ih&02 QthZ  vFkok dwVjfpr gSaA  bl izdkj mijksDr foospukuqlkj,

fo}ku vf/koDrk vfHk;qDr }kjk izn'kZ ih&02 fjVuZ eheks ds lanHkZ esa

fy;k x;k mDr rdZ iks"k.kh; ugha gSA

 

29. mDr foospu ds vk/kkj ij bl U;k;ky; dh fouez jk; esa ifjoknh i{k

;g lkfcr djus esa lQy jgk gS fd pSd izn'kZ ih&01 dks fnukad

17-09-2014 dks Hkqxrku gsrq cSad esa izLrqr fd;k x;k Fkk vkSj vfHk;qDr

ds  cSad  }kjk mDr  fnukad  dks vfHk;qDr  ds  [kkrs  eas  Q.M~l

bulfQf'k;sUV gksus ds dkj.k pSd izn'kZ ih&01 dks vukn`r dj fn;k

x;k FkkA

30. blds  vfrfjDr  fo}ku  vf/koDrk  vfHk;qDr  dk  ;g  rdZ  jgk  fd

ifjoknh i{k dh vksj ls izsf"kr fof/kd uksfVl vfHk;qDr dks izkIr ugha

gqvk A 

31. fof/kd uksfVl izn'kZ ih&03 ,oa ifjokn i= ds voyksdu ls U;k;ky;

dks  izdV gksrk gS  fd fof/kd uksfVl izn'kZ  ih&03 ,oa  ifjokn ij

vfHk;qDr dk irk f'ko'kfDr ckM+h] [kksys ds guqekuth ds lkeus] fnYyh

jksM] jkex<+ eksM+] t;iqj vafdr gSA

32. fo}ku  vf/koDrk  vfHk;qDr  }kjk  mBk,  x, mDr rdZ  ds  lanHkZ  esa

i=koyh dk voyksdu djus  ij ;g ik;k x;k fd  vfHk;qDr  Mh-

MCY;w&01 gse ar dqekj viuh ftjg esa l'kiFk dFku djrk gS fd

eqpyds izn'kZ ih&06 fnukafdr 12-06-2021] odykrukek izn'kZ ih&07

ij mldk irk [kksys ds guqekuth ds lkeus] fnYyh ckbZikl] t;iqj
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fy[kk gqvk gS] tks lgh gS] ftl ij , ls ch mlds lkbu gSaA izn'kZ

ih&08 c;ku eqfYte ij Hkh mldk irk f'ko'kfDr ckM+h]  [kksys  ds

guqekuth ds lkeus] fnYyh jksM] jkex<+ eksM+] t;iqj fy[kk gqvk gS

ftlds izR;sd ist ij , ls ch mlds lkbu gSaA

 

33. vfHk;qDr }kjk ftjg ds nkSjku fd, x, mijksDr dFkuksa  ds vk/kkj

ij ;g U;k;ky; ikrk gS fd ifjoknh }kjk vfHk;qDr ds lgh irs ij

fof/kd uksfVl izn'kZ ih&03 tfj, jftLVMZ Mkd fnukad 08-10-2014

dks fHktok;k x;k Fkk] blfy, vfHk;qDr ds fo:) tujy DykWtst ,DV

dh /kkjk 27 dh mi/kkj.kk dh tkdj ;g eku fy;k tk,xk fd fMQkYVj

¼vfHk;qDr½ dks uksfVl dh lsok gks pqdh gSA

34. blds vykok ;g U;k;ky; ikrk gS fd ifjoknh ih-MCY;w&01 nyhi

flag fxy }kjk iznf'kZr ikorh jlhn izn'kZ ih&05 ij uksfVl izkIr gksus

dh fnukad 15-10-2014 vafdr gSA vfHk;qDr }kjk mDr fnukad ls 15

fnol ds vanj ifjoknh dks fookfnr pSd izn'kZ ih&01 esa of.kZr jkf'k

dk Hkqxrku fd;k tkuk FkkA i=koyh ij ,slh dksbZ lk{; ekStwn ugha gS

ftlls ;g nf'kZr gks fd vfHk;qDr }kjk ifjoknh dks fookfnr pSd dh

jkf'k dk Hkqxrku mDr le;kof/k esa dj fn;k x;k FkkA vfHk;qDr }kjk

ifjoknh dks fookfnr pSd dh jkf'k dk Hkqxrku ugha djus ij ifjoknh }

kjk  okn gsrqd mRiUu gksus  ij fofgr vof/k  esa  gLrxr ifjokn i=

U;k;ky;  ds  le{k  fnukad  15-11-2014  dks  izLrqr  fd;k  x;kA

ifj.kkeLo:i ifjoknh }kjk /kkjk 138 ,oa 142 ,u-vkbZ- ,DV ds vkKkid

izko/kkuksa dh iwfrZ iw.kZr% dh xbZ gSA 

vc U;k;ky; dk s ;g ns[kuk gS fd &

¼C½ D;k vfHk;qDr }kjk /kkjk 118 vFkok  139 ,uvkbZ  ,DV dh
mi/kkj.kk dk [k.Mu fd;k x;k gS\

35. /kkjk 118 ,oa 139 ,u-vkbZ-,DV dh mi/kkj.kk,a [k.Muh; mi/kkj.kk,a gSaA

,d ckj tc U;k;ky; }kjk ifjoknh ds i{k esa /kkjk 118 ,oa /kkjk 139

,u-vkbZ-,DV dh mi/kkj.kk,a ys yh tkrh gSa] rc ;g lkfcr djus dk Hkkj
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vfHk;qDr ij vk tkrk gS fd fookfnr pSd vfHk;qDr }kjk fdlh _.k ;k

vU; nkf;Ro ds Hkkxr% ;k iw.kZr% mUekspu isVs ifjoknh ds i{k esa tkjh

ugha fd;k x;k Fkk vFkok fookfnr pSd izfrQykFkZ jfpr ugha fd;k x;k

Fkk, mDr mi/kkj.kkvksa dk [k.Mu djus ds fy, izR;{k lk{; izLrqr djus

ds vykok] vfHk;qDr ifjfLFkfrtU; lk{; ij Hkh Hkjkslk dj ldrk gS

vkSj ;fn ftu ifjfLFkfr;ksa ij vfHk;qDr }kjk Hkjkslk fd;k x;k gS og

cgqr ck/;dkjh ¼compelling½ gSa rks Hkkj iqu% ifjoknh ij LFkkukarfjr

gks tkrk gSA 

36. fo}ku vf/koDrk vfHk;qDr }kjk ifjoknh ds i{k esa yh xbZ mi/kkj.kkvksa

dk [k.Mu djus gsrq U;k;ky; ds le{k fofHkUu rdZ mBk, x,] ftu ij

,d ,d djds ppkZ dh tk,xhA

37. fo}ku vf/koDrk vfHk;qDr dk izFke rdZ ;g jgk fd vfHk;qDr us ifjoknh

nyhi flag  ls  lk<+s  rhu  yk[k  #i;s  m/kkj  ugha  fy,A vfHk;qDr us

ifjoknh nyhi flag dks vkbZ 20 dkj csph FkhA ;g pSd ml dkj esa ls

nyhi flag us ys fy;kA vfHk;qDr us pSd okil ekaxk rks ifjoknh nyhi

flag  us  pSd  ugha  fn;k  x;k  vkSj  pSd  Hkjdj  ifjoknh  us  pSd  dk

nq#i;ksx dj fy;kA 

38. fo}ku vf/koDrk vfHk;qDr  }kjk mBk, x, mDr rdksaZ ds lanHkZ esa i=koyh

esa mHk;i{k dh vksj ls izLrqr lk{; dk voyksdu djus ij U;k;ky; }

kjk ;g ik;k x;k fd ifjoknh ih-MCY;w&01 nyhi flag fxy eq[; ijh{kk

ds nkSjku ifjokn esa of.kZr rF;ksa dh iqujko`fRr djrs gq, dFku djrk gS

fd vfHk;qDr us mlls vkilh tku igpku gksus ds dkj.k 3]50]000 #i;s

udn m/kkj fy, Fks  ftldh vnk;xh ds fy, vfHk;qDr us  ,d pSd

la[;k  025140]  jkf'k  3]50]000 #i;s]  cSad vkbZ-lh-vkbZ-lh-  cSad]  'kk[kk

ekuljksoj] t;iqj fnukad 15-09-2014 dk gLrk{kj djds ifjoknh ds i{k

esa tkjh fd;k FkkA 

39. ftjg ds nkSjku ifjoknh ih-MCY;w&01 nyhi flag dFku djrk gS fd
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gseUr mlds vkWfQl esa  vk;k djrk Fkk blfy, og mls tkurk gSA

gseUr o gseUr ds firkth nksuksa  dkj[kkus pykrs gSaA gseUr ds firkth

t;iqj esa gh jgrs gSaA og C;kt ij iSls nsus dk dke ugha djrk gSA

gseUr us mls pSd lu~ 2014 esa fn;k Fkk rkjh[k mls ;kn ugha gSA mls

pSd nsus dk fnu] efguk ;kn ugha gSA og m/kkj iSls nsus dk dke ugha

djrk gS] fdUrq mlus gseUr dks m/kkj iSls fn, FksA mlus gseUr dks lu~

2014 esa iSls fn, FksA iSls nsus dk fnu o eghuk mls ;kn ugha gSA tc

mlus gseUr dks iSls fn, rc ogka flQZ og vkSj gseUr gh FksA mlus iSls

mlds ?kj ds ckgj fn, FksA fookfnr pSd izn'kZ ih&01 mls gseUr us gh

fn;k FkkA gseUr us pSd ml fnu fn;k Fkk ftl fnu mlus mls iSls fn,

FksA izn'kZ ih&01 fookfnr pSd esa ekdZ , ls ch] lh ls Mh] bZ ls ,Q] th

ls ,p o vkbZ ls ts esa mi;ksx esa yh xbZ L;kgh vyx vyx gks mls

ugha yxrk gSA izn'kZ ih&01 ij fy[kh laiw.kZ bckjr ,d gh O;fDr dh

fy[kh gqbZ yxrh gSA tc vfHk;qDr us mls pSd fn;k rc pSd Hkjk gqvk

Fkk vkSj gLrk{kj mlds lkeus fd, FksA cSad esa pSd yxkus ds yxHkx N

%&lkr eghus  igys  og vfHk;qDr ls  feyk FkkA  ifjoknh  ih-MCY;w&01

nyhi flag ftjg ds nkSjku bl lq>ko dks xyr crkrk gS fd eqfYte us

[kkyh ij gLrk{kj fd, gks vkSj cdk;k bckjr ckn esa Hkjh gksA mlds

nksLr dh VªsoYl dEiuh gS ftl ij gseUr vk;k djrk Fkk ogh ls mldh

tkudkjh gseUr ds lkFk gqbZ FkhA mlds ml nksLr dk uke nsosUnz flag

'ks[kkor gSA nsosUnz gseUr ls clksa dk dke djokrs jgrs FksA nsosUnz us

gseUr dks iSls ns j[ks gks rks mls irk ugha gSA mlus gseUr dks iSls nsosUnz

ds dgus ls ugha fn, FksA nsosUnz ds lkeus gseUr ds iSlksa dks ysdj dHkh

dHkkj ckr gqbZ FkhA nsosUnz ls iSls nsus ds ckn ckr gqbZ FkhA og eqfYte

ls cgqr ckj feyk gSA mldh nsosUnz ds lkeus vfHk;qDr ls #i;s dks

ysdj dksbZ ckrphr ugha gqbZA mlus vfHk;qDr dks Ng&lkr ekg ds fy,

#i;s m/kkj fn, FksA mldh dksbZ fy[kk&i<+h ugha gqbZA fookfnr pSd esa

of.kZr jkf'k ds vykok mldk vfHk;qDr ls xkM+h dk ysunsu gqvk Fkk]

mlus  vfHk;qDr  ls  xkM+h  [kjhnh  FkhA  mlus  vfHk;qDr  ls  xkM+h  fdl

rkjh[k] ekg o lu~ dks [kjhnh Fkh mls ;kn ugha gSA mlus vfHk;qDr ls 6

yk[k #i;s esa xkM+h [kjhnh FkhA ifjoknh ih-MCY;w&01 ftjg ds nkSjku

bl lq>ko dks xyr crkrk gS fd mlus vfHk;qDr dks jkf'k m/kkj ugha nh
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gks vkSj xkM+h [kjhnrs le; mlus vfHk;qDr ds pSd dk nq#i;ksx fd;k

gksA 

40.nwljh  vksj  vfHk;qDr Mh-MCY;w&01 gseUr dqekj eq[; ijh{kk  esa  dFku

djrk gS fd og nyhi flag dks tkurk gSA nyhi flag mlds firk ds

ikl vkrk FkkA nyhi flag ls mlus dksbZ jkf'k ugha yhA nyhi flag us

mlds  pSd dk nq#i;ksx  fd;k  gSA  nyhi flag  us  mlds  mij >wBk

eqdnek fd;k gSA 

41. ftjg ds nkSjku vfHk;qDr Mh-MCY;w&01 gseUr dqekj dFku djrk gS fd

pSd izn'kZ ih&01 mldk gh gS] vkxs Mh-MCY;w&01 Lo;a dFku djrk gS

fd ;g Hkjk gqvk mldk ugha gSA nyhi flag us izdj.k esa izLrqr pSd

izn'kZ ih&01 dk nq#i;ksx fd;k gS] ysfdu mlus Fkkus esa dksbZ dk;Zokgh

ugha dh gS] fQj Mh-MCY;w&01 Lo;a dFku djrk gS fd mls bl dsl dh

lwpuk ugha FkhA bl dsl dh lwpuk mlds ikl dksVZ ls okjaV vkus ds

ckn yxh FkhA Mh-MCY;w&01 ifjoknh ds vf/koDrk ds bl lq>ko dks lgh

crkrk gS fd dsl dh lwpuk ds ckn Hkh mlus dksbZ fjiksVZ ;k dk;Zokgh

ugha dhA mlus ifjoknh dks xkM+h ugha csph] mlds c;ku eqfYte fnukad

26-11-2025 dks  nyhi flag dks  xkM+h cspus dh ckr fy[kokbZ  Fkh og

xyr fy[kokbZ FkhA nyhi flag igys ls bldk ifjfpr FkkA vfHk;qDr

Mh-MCY;w&01 ifjoknh ds vf/koDrk dks bl lq>ko xyr crkrk gS fd

mlus ifjoknh dks viuk pSd fn;k gksA 

42. mHk; i{k dh vksj ls izLrqr mijksDr lk{; ds rqyukRed foospu ls bl

U;k;ky; dks ;g izdV gksrk gS fd gLrxr izdj.k esa ;g rF; fookfnr

ugha  gS  fd vfHk;qDr ifjoknh dk tkudkj gSA blds vykok ifjoknh

ih0MCY;w&01 nyhi flag }kjk ftjg ds nkSjku ;g l'kiFk dFku fd,

x, gSa fd mlus gseUr dks m/kkj iSls fn, FksA mlus gseUr dks lu~ 2014

esa iSls fn, FksA iSls nsus dk fnu o eghuk mls ;kn ugha gSA tc mlus

gseUr dks iSls fn, rc ogka flQZ og vkSj gseUr gh FksA mlus iSls mlds

?kj ds ckgj fn, FksA fookfnr pSd izn'kZ ih&01 mls gseUr us gh fn;k

FkkA gseUr us pSd ml fnu fn;k Fkk ftl fnu mlus mls iSls fn, FksA 
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43. nwljh vksj vfHk;qDr gseUr dqekj vius c;ku eqfYte varxZr /kkjk 313

lhvkjihlh esa ;g dFku djrk gS fd fookfnr pSd mldk gh gS] pSd

ij flXuspj ugha gSA mlus ifjoknh ls 3]50]000 #i;s m/kkj ugha fy,A

mlus nyhi flag fxy dks viuh vkbZ&20 dkj csph Fkh; ;g pSd ml

dkj esa Fkk; nyhi flag us dkj ls pSd ys fy;k; mlus okfil ekaxk

ugha fn;k; fQj pSd esa flXusplZ QthZ djds] pSd Hkjdj yxk fn;kkA 

44. ;g LFkkfir fof/kd fLFkfr gS fd “ Statement of an accused u/s 313

CrPC is not recorded after administering oath to the accused. It

cannot therefore, be treated as an evidence u/s 3 of the Evidence

Act.”

45. mYys[kuh;  gS  fd  vfHk;qDr  Mh-MCY;w&01  gseUr  dqekj  }kjk  vius

l'kiFk c;kuksa esa dksbZ Li"Vhdj.k ugha fn;k x;k fd mldk pSd izn'kZ

ih&01 ifjoknh ds vkf/kiR; esa fdl izdkj igqapkA ftjg ds nkSjku

vfHk;qDr Mh-MCY;w&01 gseUr dqekj }kjk Li"V dFku fd;k x;k fd

mlus  ifjoknh  nyhi flag  dks  xkM+h  ugha  csph; mlds  }kjk  c;ku

eqfYte esa ifjoknh nyhi flag dks xkM+h cspus dh ckr fy[kokbZ xbZ

Fkh, og xyr fy[kokbZ xbZ FkhA 

46. ;|fi ifjoknh ih-MCY;w&01 nyhi flag ftjg ds nkSjku bl ckr dks

Lohdkj djrk gS fd mlus vfHk;qDr ls 6]00]000 #i;s esa xkM+h [kjhnh

Fkh] ijUrq vfHk;qDr i{k }kjk ftjg ds nkSjku ifjoknh ih-MCY;w&01 dks

bl ckcr dksbZ lq>ko ugha fn;k x;k fd fookfnr pSd izn'kZ ih&01

ml xkM+h esa  Fkk vkSj ifjoknh us ml xkM+h esa  pSd ysdj pSd dk

nq#i;ksx dj fy;kA ifjoknh  ih-MCY;w&01 nyhi flag ds  ek= ;g

dFku djus ls fd mlus vfHk;qDr ls xkM+h [kjhnh Fkh] ;g fl) ugha

gks  tkrk fd vfHk;qDr dk pSd izn'kZ  ih&01 ml xkM+h esa  Fkk vkSj

ifjoknh us xkM+h esa ls pSd fudkydj pSd dk nq#i;ksx dj fy;kA 
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47. blds vfrfjDr i=koyh dh vknsf'kdkvksa ds voyksdu ls U;k;ky; dks

izdV gksrk gS fd vfHk;qDr }kjk fnukad 30-09-2022 dks ,d izkFkZuk i=

varxZr /kkjk 45] 73 lk{; vf/kfu;e dk izLrqr fd;k x;k FkkA mDr

izkFkZuk i= esa vfHk;qDr dk ;g dFku jgk Fkk fd vfHk;qDr us ifjoknh

ls Ms<+ yk[k #i;s dh jkf'k m/kkj yh Fkh ftlds isVs mDr fookfnr

pSd ek= gLrk{kj dj ifjoknh dks fn;k x;k FkkA 

48. bl izdkj,  ;g U;k;ky; ikrk  gS  fd izdj.k  ds  fopkj.k  ds  nkSjku

vfHk;qDr }kjk fojks/kkHkklh dFku fd, x, gSa ,d vkSj vfHk;qDr ;g dFku

djrk gS fd mlus ifjoknh ls Ms<+  yk[k #i;s dh jkf'k m/kkj yh Fkh

ftlds isVs mDr fookfnr pSd ek= gLrk{kj dj ifjoknh dks fn;k x;k FkkA

nwljh vksj c;ku eqfYte varxZr /kkjk 313 lhvkjihlh esa dFku djrk gS

fd mlds }kjk ifjoknh dks xkM+h csph xbZ Fkh; fookfnr pSd izn'kZ ih&01

xkM+h esa Fkk; ifjoknh us xkM+h ls fudkydj pSd dk nq#i;ksx dj fy;kA

mijksDr foospu ds vk/kkj ij ;g U;k;ky; ikrk gS fd vfHk;qDr vius

mDr dFkuksa  dks] mldh vksj ls izLrqr lk{; ,oa ifjoknh ls dh xbZ

ftjg ds vk/kkj ij] lkfcr djus esa vlQy jgk gSA blfy,] vfHk;qDr }

kjk fd, x, mDr nksuksa dFku U;k;ky; dk fo'okl izsfjr ugha djrsA bl

izdkj fo}ku vf/koDrk vfHk;qDr dk rdZ fd  vfHk;qDr us ifjoknh ls

jkf'k m/kkj ugha yh Fkh; ifjoknh us vfHk;qDr dh xkM+h esa ls vfHk;qDr dk

pSd fudkydj mldk nq#i;ksx fd;k gS] iks"k.kh; ugha gSA 

49. fo}ku  vf/koDrk  vfHk;qDr  dk  vU;  rdZ  jgk  gS  fd  ifjoknh  }kjk

vfHk;qDr dks m/kkj nh xbZ dfFkr jkf'k bude VSDl fjVuZ esa ugha fn[kk

j[kh blfy, dfFkr _.k dkuwuu olwyh ;ksX; ugha gSA 

50. fo}ku  vf/koDrk  vfHk;qDr  ds  mDr  rdZ  ds  lanHkZ  esa  ifjoknh  ih-

MCY;w&01 dh ftjg dk voyksdu djus ij U;k;ky; }kjk ik;k x;k fd

ih-MCY;w&01 nyhi flag ftjg esa dFku djrk gS fd og m/kkj nsus dk dke

ugha djrk] fdarq gseUr dks m/kkj #i;s fn, FksA gseUr dks lu~ 2014 esa iSls
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fn, FksA mlus vkt rd ikap Ng yksxksa dks m/kkj iSls fn, gSaA mlus ftu

yksxksa dks m/kkj iSls ns j[ks gSa mUgsa bude VSDl esa ugha fn[kk j[kkA

51. fo}ku  vf/koDrk  vfHk;qDr  }kjk  fy,  x,  mDr  rdZ  ds  lanHkZ  esa

mYys[kuh; gS fd ekuuh; loksZPp U;k;ky; }kjk vius U;kf;d ǹ"VkUr

Sanjabij  Tari  vs  Kishore  S.Borcar  on  25  September,  2025,

CRIMINAL APPEAL NO. 1755 OF 2010 esa fuEufyf[kr fVIi.kh dh xbZ

Fkh fd & 

19.  Recently,  the  Kerala  High Court  in  P.C.  Hari  vs.
Shine Varghese & Anr.,  2025 SCC OnLine Ker 5535
has  taken  the  view  that  a  debt  created  by  a  cash
transaction  above  Rs.  20,000/-  (Rupees  Twenty
Thousand)  in  violation  of  the  provisions  of  Section
269SS of the Income Tax Act, 1961 (for short ‘IT Act,
1961’) is not a ‘legally enforceable debt’ unless there is
a valid explanation for the same, meaning thereby that
the presumption under  Section 139 of the Act will not
be  attracted  in  cash  transactions  above  Rs.  20,000/-
(Rupees Twenty Thousand). 

20. However, this Court is of the view that any breach
of  Section  269SS of  the  IT Act,  1961 is  subject  to  a
penalty only under  Section 271D of the IT Act, 1961.
Further neither Section 269SS nor 271D of the IT Act,
1961 state that any transaction in breach thereof will be
illegal,  invalid  or  statutorily  void.  Therefore,  any
violation  of  Section  269SS  would  not  render  the
transaction unenforceable under  Section 138 of the NI
Act or rebut the presumptions under  Sections 118 and
139 of  the  NI  Act  because  such  a  person,  assuming
him/her to be the payee/holder in due course, is liable
to  be  visited  by  a  penalty  only  as  prescribed.
Consequently,  the  view  that  any  transaction  above
Rs.20,000/-  (Rupees  Twenty  Thousand)  is  illegal  and
void and therefore does not fall within the definition of
‘legally  enforceable  debt’ cannot  be  countenanced.
Accordingly, the conclusion of law in P.C. Hari (supra)
is set aside.

52. mi;qZDr  U;kf;d  n`"VkUr  esa  izfrikfnr  fl)kUr  ds  vkyksd  esa  ;g

U;k;ky; ikrk gS fd bude VSDl ,DV ds mDr of.kZr izko/kku dk mYya?

ku /kkjk 138 ,u-vkbZ-,DV ds rgr ysu nsu dks vizorZuh; ugha cuk,xk
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https://indiankanoon.org/doc/1823824/
https://indiankanoon.org/doc/789969/
https://indiankanoon.org/doc/789969/
https://indiankanoon.org/doc/144457587/
https://indiankanoon.org/doc/1821008/
https://indiankanoon.org/doc/268919/
https://indiankanoon.org/doc/789969/
https://indiankanoon.org/doc/789969/
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vkSj uk gh mDr of.kZr izko/kku ds mYya?ku ls /kkjk 118 ,oa 139 ,u-

vkbZ- ,DV ds rgr ifjoknh ds i{k esa yh xbZ mi/kkj.kkvksa dk [k.Mu

gksxkA bl izdkj mijksDrkuqlkj, fo}ku vf/koDrk vfHk;qDr }kjk mBk;k

x;k rdZ  fd  ifjoknh  }kjk  vfHk;qDr dks  m/kkj  nh  xbZ  dfFkr jkf'k

bude VSDl fjVuZ esa ugha fn[kk j[kh blfy, dfFkr _.k dkuwuu olwyh

;ksX; ugha gS , iks"k.kh; ugha gSA 

53. fo}ku  vf/koDrk  vfHk;qDr  ds  vU;  rdZ  ;s  jgs  gaS  fd  ifjoknh  dh

vfHk;qDr dks lk<+s rhu yk[k #i;s m/kkj nsus dh foRrh; {kerk gks] ;g

lkfcr djus gsrq ifjoknh us dksbZ nLrkost U;k;ky; ds le{k is'k ugha

fd;k gS] ifjoknh dks dfFkr jkf'k vfHk;qDr dks m/kkj nsus dh fnukad

ekywe ugha gS] tks Hkh ifjoknh ds ekeys ds fy, ?kkrd gSA 

54. fo}ku vf/koDrk }kjk mBk, x, mDr rdksZa ds lanHkZ esa ih-MCY;w&01 dh

lk{; dk voyksdu djus ij U;k;ky; dks izdV gksrk gS fd ftjg ds

nkSjku ih-MCY;w&01 ifjoknh  nyhi flag  dFku djrk gS fd gseUr

dks lu~ 2014 esa #i;s fn, Fks] iSls nsus dk fnu vkSj eghuk eq>s ;kn

ugha gSA tc mlus gseUr dks iSls fn, Fks rc oks vkSj gseUr gh FksA mlus

iSls vius ?kj ds ckgj fn, FksA fookfnr pSd izn'kZ ih&01 mls gseUr us

gh fn;k FkkA gseUr us pSd ml fnu ns fn;k Fkk ftl fnu mls iSls ns

fn, FksA mldh TkksbaV QSfeyh gS ftldh lkykuk bude 20&30 yk[k

#i;s gSA mldk 'kkfeykr esa Ms;jh] nk: ds Bsds vkSj Vªsoy cqfdax dk

dke gS tks Hkh vk; gksrh gS la;qDr ifjokj eas gh j[krs gSaA ;g dguk

lgh gS fd mldh o mldh QSfeyh dh vk; 20&30 yk[k #i;s gks bl

ckcr dksbZ nLrkost i=koyh esa is'k ugha fd;k gSA ifjoknh ih-MCY;w&01

nyhi flag }kjk bl ckr dks xyr crk;k x;k gS fd la;qDr ifjokj dh

vk; 20&30 yk[k #i;s ugha gks blfy, nLrkost i=koyh esa is'k ugha

fd, gSaA 

55. mYys[kuh;  gS  fd  ekuuh;  loksZPp  U;k;ky;  }kjk  Tedhi  Singh  vs

Narayan Dass Mahant, 2022 Live Law (SC) 275 esa ;g fVIi.kh dh xbZ

Fkh fd&
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9. The Trial Court and the First Appellate Court have

noted that in the case under Section 138 of the N. I.

Act  the  complainant  need  not  show  in  the  first

instance that  he  had the  capacity.  The proceedings

under Section 138 of the N. I. Act is not a civil suit.

At  the  time,  when  the  complainant  gives  his

evidence, unless a case is set up in the reply notice to

the statutory notice sent, that the complainant did not

have the wherewithal,  it  cannot be expected of the

complainant to initially lead evidence to show that he

had the financial capacity. To that extent the Courts

in  our  view  were  right  in  holding  on  those  lines.

However,  the  accused has the right  to  demonstrate

that the complainant in a particular case did not have

the capacity and therefore, the case of the accused is

acceptable  which  he  can  do  by  producing

independent  materials,  namely,  by  examining  his

witnesses and producing documents. It is also open

to him to establish the very same aspect by pointing

to  the  materials  produced  by  the  complainant

himself.  He  can  further,  more  importantly,  achieve

this  result  through  the  cross  examination  of  the

witnesses of the complainant. Ultimately, it becomes

the  duty  of  the  Courts  to  consider  carefully  and

appreciate the totality of the evidence and then come

to  a  conclusion  whether  in  the  given  case,  the

accused has shown that the case of the complainant is

in  peril  for  the  reason  that  the  accused  has

established a probable defence. 

56. ifjoknh ih-MCY;w&01 nyhi flag fxy ds mijksDr dFkuksa ds foospu ls

U;k;ky; dks izdV gksrk gS fd ifjoknh ih-MCY;w&01 nyhi flag }kjk

viuh ftjg ds nkSjku mldh tksbaV QSfeyh dh lkykuk vk; 20&30

yk[k #i;s gksus ckcr Li"V dFku fd, gSaA nwljh vksj U;k;ky; ds le{k

https://indiankanoon.org/doc/1823824/
https://indiankanoon.org/doc/1823824/
https://indiankanoon.org/doc/1823824/
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vius l'kiFk c;kuksa esa vfHk;qDr Mh-MCY;w&01 }kjk dksbZ Li"Vhdj.k ugha

fn;k x;k fd ;fn mlds }kjk ifjoknh ls fookfnr _.k m/kkj ugha

fy;k x;k Fkk rks mldk pSd izn'kZ ih&01 ifjoknh ds ikl dSls igqapkA

i=koyh ij ekStwn lk{; ds mijksDr fd, x, foospu ls U;k;ky; }

kjk ;g Hkh ik;k x;k fd ifjoknh dh vksj ls izsf"kr fof/kd uksfVl izn'kZ

ih&03 vfHk;qDr dks izkIr gks x;k Fkk mDr fof/kd uksfVl dk dksbZ tokc

vfHk;qDr }kjk  fn;k x;k gks]  ,slk Hkh dksbZ  rF; vfHk;qDr }kjk  ugha

n'kkZ;k  x;k  gSA  bl izdkj  ;g U;k;ky; ikrk  gS  fd vfHk;qDr i{k

ifjoknh dh vfHk;qDr dks 3]50]000 #i;s dh foRrh; {kerk dks pqukSrh

nsus esa vlQy jgk gSA

57. pwafd  vfHk;qDr  ;g  lkfcr djus  esa  vlQy jgk  gS  fd  mlds }kjk

fookfnr pSd izn'kZ ih&01 ifjoknh dks fookfnr jkf'k ds Hkqxrku isVs ugha

fn;k x;k Fkk, blfy, egt ifjoknh dks fookfnr _.k m/kkj nsus dh

fnukad ;kn ugha gksuk] ifjoknh ds ekeys ds fy, ?kkrd ugha ekuk tk

ldrkA bl izdkj fo}ku vf/koDrk vfHk;qDr }kjk, ifjoknh dh foRrh;

{kerk ckcr ,oa ifjoknh dks dfFkr jkf'k vfHk;qDr dks m/kkj nsus dh

fnukad ekywe ugha gksus ckcr, fy, x, mDr rdZ U;k;ky; dks iks"k.kh;

izrhr ugha gksrsA 

58. bl  izdkj  mi;ZqDr  leLr  fopkj  foe'kZ  ;g  U;k;ky;  ikrk  gS  fd

vfHk;qDr ;g lkfcr djus esa vlQy jgk gS fd mlds }kjk ifjoknh

nyhi flag fxy ls pSd izn'kZ ih&01 esa of.kZr jkf'k m/kkj ugha yh xbZ

Fkh ; izn'kZ ih&01 pSd dk nq#i;ksx fd;k x;k gSA vr% ifjoknh ds i{k

esa yh xbZ mi/kkj.kkvksa dk [k.MUk djus esa vfHk;qDr vlQy jgk gSA

vr% vfHk;qDr gsear dqekj dks /kkjk 138 ,uvkbZ ,DV esa nks"kfl) fd;k

tkuk U;k;ksfpr izrhr gksrk gSA  

& vkn s'k &

59. vr% vfHk;qä gsear dqekj iq= Jh jkethyky fuoklh f'ko 'kfDr ckM+h]
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[kksys ds guqeku th ds lkeus] fnYyh jksM] jkex<+ eksM+] t;iqj dks

vkjksfir  vijk/k  varxZr  /kkjk  138  Negotiable  Instruments  Act,

1881 esa nk s"kfl) ?kksf"kr fd;k tkrk gSA             

                              

                                   ¼ rstfdju dkSj pkoyk ½
                                 fof'k"V U;kf;d eftLVªsV

                                ¼,u- vkbZ- ,DV izdj.k½] Øe&05
                                    t;iqj egkuxj&f}rh;
       

&  ltk  ds  fcUnq  ij  lquokbZ  &

60. mHk; i{k dks n.M ds fcUnq ij lquk x;kA vf/koDrk vfHk;qDr dk rdZ

gS fd vfHk;qDr dk izFke vijk/k gSA vr% ujeh dk #[k viukrs gq,

vfHk;qDr dks ifjoh{kk vf/kfu;e dk ykHk fn;k tkosA ftldk fojks/k

djrs gq, fo}ku vf/koDrk ifjoknh us ;g fuosnu fd;k fd bl izdj.k

esa vfHk;qDr }kjk fd;k x;k vijk/k lksp le>dj dkfjr fd;k x;k

vijk/k  gSA  fygktk  ,sls  izdj.kksa  esa  ;fn  vfHk;qDr  dks  ifjoh{kk

vf/kfu;e dk ykHk fn;k x;k rks blls bl izdkj ds vijk/kksa esa o`f)

gksxhA vr% vfHk;qDr dks dBksj n.M fn;k tkosA 

61. mHk;  i{k dh cgl ds rdksZ ij euu fd;kA i=koyh dk voyksdu

fd;kA ;g lgh gS fd vfHk;qDr ds fo:) iwoZ  nks"kflf) dk rF;

i=koyh  ij  miyC/k  ugha  gksus  ls  ;g vijk/k  vfHk;qDr  dk  izFke

vijk/k gksuk tkfgj gksrk gS] ijUrq  U;k;ky; dk ;g er gS fd bl

izdkj ds pSd vuknj.k ds ekeys eas  U;k;ky; }kjk ujeh dk :[k

viuk;k tkrk gS rks LokHkkfod :i ls bl izdkj ds ekeyksa  esa rhoz

xfr ls o`f) gksxhA vr% ekeys ds rF; o ifjfLFkfr;ksa o bl izdkj ds

ekeyksa  dh rhoz  xfr ls o`f) dks  ns[krs  gq, vfHk;qDr dks  ifjoh{kk

vf/kfu;e dk ykHk fn;k tkuk mfpr izrhr ugha  gksrk gSA fygktk

gsear  dqekj }kjk  dkfjr  vijk/k  dh  xaHkhjrk  dks  ns[krs  gq,  mls

vkjksfir vijk/k esa fuEu izdkj ls nafMr fd;k tkuk U;k;ksfpr izrhr

gksrk gSA 
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&n.Mkn s'k&                 

62. QyLo:i] vfHk;qä gsear dqekj iq= Jh jkethyky fuoklh f'ko 'kfDr

ckM+h] [kksys ds guqeku th ds lkeus] fnYyh jksM] jkex<+ eksM+] t;iqj

dks /kkjk 138 Negotiable Instruments Act] 1881 ds vkjksfir

vijk/k ds rgr~ nks"kh ik;s tkus ij vkB ekg ds lk/kkj.k dkjkokl

ls nf.Mr fd;k tkrk gSA lkFk gh /kkjk 357¼3½ n.M çfØ;k lafgrk]

1973  ds  çko/kkuksa  ds  vuqlkj  vfHk;qä  4]50]000@&  #i;s  ¼pkj

yk[k  ipkl  gtkj  #i;s½ crkSj  çfrdj Hkh  ifjoknh  dks  vnk

djsxkA ekuuh; mPpre U;k;ky; ds U;kf;d –"Vkar  R. Mohan

vs.  A.K.  Vijaya  Kumar  (Criminal  Appeal  No.

883 of 2012, decided on 03.07.2012) ds  çdk'k

esa ;g vkns'k Hkh fn;k tkrk gS fd vne vnk;xh çfrdj vfHk;qä

dk s chl fnu dk vfrfjä lk/kkj.k dkjkokl Hkqxruk gksxkA

63. vfHk;qä }kjk fopkj.k ds nkSjku ;fn iqfyl@U;kf;d vfHkj{kk esa dksbZ

vof/k O;rhr dh xbZ gS] rks og vof/k fu;ekuqlkj vfHk;qä dks nh xbZ

ewy ltk esa lek;ksftr dh tk,A rn~uqlkj vfHk;qä dk ltk okj.V

cuk;k tk,A fu.kZ; dh ,d çfr vfHk;qä dks fu%'kqYd nh tk,A

64. fu.kZ;  o  n.Mkns'k  vkt fnukad  29-04-2026 dks  [kqys  U;k;ky; esa

lquk;k x;kA

  

                        ¼ rstfdju dkSj pkoyk ½
         fof'k"V U;kf;d eftLVªsV

            ¼,u- vkbZ- ,DV izdj.k½] Øe&05
                          t;iqj egkuxj&f}rh;

                     


