
                                                                            

IN THE COURT OF THE ADDL. SENIOR CIVIL
JUDGE AT JAMKHANDI

   Present
 Sri.A.SAMIULLA.

                                         B.Sc, LL.B.,
       Addl. Senior Civil Judge, 

     Jamkhandi.

Dated: 24th Day of November 2021

OS.No.88 of 2020
* * *

              1. Smt.Bourawwa w/o Channayya Math @ 
Ganachari.

              2. Smt.Sushila w/o Basavaraj Gourimath
Both are r/o Gothe.

             Plaintiffs
V/s 

1. Smt.Mahadevi w/o Sidramayya Hiremath
R/o Mysore.

2. Smt.Shobha w/o Sangayya Hiremath
R/o Dharwad.

3. Smt.Neelabai w/o Vidyadhar Mamadapur
R/o Vijayapur.

4. Sri.Arun s/o Basavaraj Gourimath R/o Gothe. 
                                                      Defendants

IA.No.7 
            Smt.Mahadevi w/o Sidramayya Hiremath
             R/o Mysore & Ors.
                                              ….Applicants/ Defendants
                                     V/s 
           Smt.Bourawwa w/o Channayya Math @ Ganachari, 
            R/o Gothe & Anr.
                                                   …..Opponents /Plaintiffs 
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:ORDER ON IA.No.7; u/O 6 Rule 17 R/w Sec.151 CPC:

Defendants­2 & 3 moved this application seeking

permission to amend the written statement by adding

para­7(a)   and   to   add   the   relief   in   counter   claim.

Proposed amendment reads thus;

7(a). "  ದನನನಕ ೧೧.೦೮.     ೨೦೨೦ ರನದದ ವನದಯರದ ಹನಗಗ ಪಪತವನದ
ನನ.          ೪ ಮತದತ ಗನಪಮದ ಹರಯರದ ಸಸಸರ ಅಪಸನತತ ವನಟಟ ಪತಪ ತಯನರಸ ವನಟಟ

         ಪತಪದ ಪಪಕನರ ಎಲನಲ ಹಸಸಸದನರರಗಸ ಹಣ ವ ಕಸಲವವ ಜಮಸನದಗಳ ಹನಗಗ ಮನಸಗಳ
      ಹನಚಕಸಮನಡದದದ ಅದಸಸ ದನದನದ ಆಯನ ಸಸತದತತಳ ಸಸಧಸನತಸಯನದಟ ಸಹ

      ಪಪತಸಸಕವನಗ ಎಲನಲ ಹಸಸಸದನರರಗಗ ಒಪಪಸದದದ ಅನದನನದ ಎಲನಲ ಹಸಸಸದನರರದ
       ತಮಗಸ ಬನದ ಆಸತಗಳಲಲ ಶನನತಯದತವನಗ ತಮಮ ತಮಮ ಮನಲಲ ಹಕದಲವ

   ಕಬನಬಹಸಗನದ ಸನಗದವಳ ಮನಡದತನತ ಬನದದನದರಸ.     ಆದರಸ ಪಪತವನದ ನನ.  ೧ ರನದ
       ೩ನಸಸ ಪಪತವನದಯರಗಸ ಅವರ ಪಸತ ತನದಸಯ ಅಘಸಗಸಚರವನದ ಸನಕಷದಷ ಚರ

  ಹನಗಗ ಸಸರನಸಸಗಳನದಟ (Movable   and   Immovable   Properties)

    ಮರಸಮನಚ ವನದಯರದ ಹನಗಗ ಪಪತವನದ ನನ.  ೪ನಸಸದವರದ ತಮಮ
   ಸನಸಧನತಸಯಲಲ ಇಟದಷಕಸಗನಡದ ಪಪತವನದ ನನ.   ೧ ರನದ ೩ನಸಸದವರಗಸ

      ಮಸಸಮನಡದದದ ಮತದತ ಇತತತತಲನಗ ೧ನಸಸ ಪಪತವನದಯನದಟ ತಮಮ ಕಡಸಗಸ
       ಸಸಸರಸಕಸಗನಡದದದ ಸದರ ಆಸತಗಳ ಬಗಸಗ ಸಹ ಹಸಸಸಗನಗ ಈ ದನವಸಯಲಲ

 ಪಪತವನದಯರದ ಪಪತಪನದಸದತನತರಸ.      ಸದರ ಅಪಸನತತ ವನಟಟಯ ಮಗಲ ದನಖಲಸ
  ಹನಗಗ ಪಪತವನದ ನನ.       ೧ ರನದ ೩ನಸಸ ದವರದ ಸಹ ಮನಡದ ೨೦೦.   ೦೦ ರಗ ಗಳ

      ಖನಲ ಬನನಡ ಪಸಪರ ವನದಯರ ಮತದತ ೪ನಸಸ ಪಪತವನದಯರ
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  ಸನಸಧಸನತಸಯಲಲದದದ ಪಪತವನದ ನನ.       ೧ ರನದ ೩ನಸಸ ದವರಗಸ ಜಸರನಕಸ ಪತಪ
ನಸಡದನದರಸ".         ಅನತನ ಬರಸದ ಸನಗತಗಳನದಟ ಪತತವನದ ಪತಪದಲಲ ಸಸಸರಸ ದದರಸತ

 ಮನಡಲಕಸಲ
ಹನಗಗ

 ಪಪತವನದ ನನ.      ೨ ಮತದತ ೩ನಸಸದವರದ ಸಲಲಸದ ವರದದಸ ಮನಗಣ
(Counter claim)    ಪನಪರನ ನನ.  ೩ನಸಸದದರ E.     ಖನಡಕಸಯ ಅನತಪಕಸಲ ಅನದರಸ
೩೧,೫೦,೦೦೦=       ೦೦ ಗಳದ ಅನದಟವವದರ ಮದನದಸ ೨೦೨೦ ರನದ ದನವನ

     ನಖನಲಯನಗ ಸದರ ಪಪತವನದಯರಗಸ ಕರನಣ ವಪವಹನರದನದ ಬರತಕಲ
  ಧಮನಪ೯ನ ಉತಪನಟ (mense profits)  ಕಸಗಡಸಬಸಸಕದ.     ಅದಸಸ ಪಪಕನರ ಪಸತ

      ಪಪತವನದಯರ ಪಸತ ತನದಸಯ ಇನಟತರ ಸಸತದತಗಳನದ ಬರತಕಲ ಧಮನಪ೯ನ
 ಉತಪನಟ (mense profits)     ಕಸಗಡಸಲಕಸಲ ಅನದವವ ಇರಬಸಸಕದ".    ಅನತನ ಸಸಸರಸ

       ತದದದಪಡ ಮನಡಲಕಸಲ ಆದಸಸಶ ಮನಡಬಸಸಕದ ಅನತನ ಬರಕಸಗನಡ ವನನತ ಅಜ೯.  

2. Plaintiffs   objected   the   application   by   filing

objection statement. 

3. Heard arguments.

4. Following point arises for consideration.

Whether the proposed amendment is necessary for

the complete adjudication of the matter?

5. Answer to the above point is in  affirmative  for

the following;
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       R E A S O N S

6. At   the   outset;   suit   is   filed   for   partition   and

separate possession of  plaintiffs'  1/5th  share each  in

the   suit   properties   by   asserting   that;   propositus

Channayya   died   leaving   behind   wife   and   daughters

(plaintiffs & defendants­1 to 3); they constituted joint

family;   they  are   in   joint  possession and  there   is  no

severance of joint status. Suit properties are ancestral

joint family properties of propositus, as such they got

1/5th  share each. Propositus was running provisional

shop in VPC.No.192 of Gothe village, the defendant­4

behind the back of plaintiffs and other defendants got

the license of provisional shop in his name, as such he

is  arrayed  as  a  party   to  suit.  Said   shop  belongs   to

plaintiffs   &   defendants­1   to   3.   They   demanded

partition but to no use, hence suit is filed.

7. Defendants­2   &   3   resisted   the   suit   by   filing

written statement seeking counter claim. They admits
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the genealogy shown in the plaint and also the nature

of suit properties. But they contended that; family is

having other properties, which are not included in the

suit. After filing of suit they came to know about the

license of provision shop obtained by the defendant­4

behind the back of  plaintiffs  & other defendants,  as

such   his   (D4)   presence   is   necessary   for   effective

adjudication. After death of propositus; the plaintiff­2

& her son (D4) colluding together & without disclosing

the   particulars   of   family   properties,   income   of

provision shop, agricultural income & fixed deposit of

Rs.One   Crore,   they  hurriedly   got   prepared   partition

deed (Apsath Watni) to defraud the legitimate share of

defendants­1 to 3. Apart from this they also obtained

signatures of defendants­2 & 3 on blank stamp paper

of Rs.200/­. Hence, they prayed to dismiss the suit.

8. When   the   matter   was   set   down   for   filing   of

written  statement  by  defendant­4;   the  defendants­2
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and 3 filed the application at hand for the relief stated

supra  by   stating   that;   at   the   time   of   filing  written

statement  by mistake or  by oversight   they  failed  to

narrate the facts stated in the proposed amendment,

which are necessary for effective adjudication of lis.

9. Plaintiffs objected the application by contending

that; suit is filed for partition, as no partition either

oral   or   written   is   taken   place   between   them   and

defendants­1   to   3.   Therefore,   question   of   partition

stated   by   defendant­3   in   the   proposed   amendment

does not arise. They denied the alleged partition deed

dated   11.08.20.   Defendants­2   and   3   are   not   in

possession   of   suit   lands.   If   amendment   is   allowed

there is likelihood of dispossession of plaintiffs from

suit  lands. Defendants­2 and 3 already filed written

statement,  wherein  they contended that   there  is  no

partition taken place between them and plaintiffs by

metes and bounds  in  the suit  properties.  Now they
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sought to amend the written statement to state that

partition took place between them and plaintiffs after

death   of   Channayya  before   the   elders.   Amendment

sought   is   entirely   different   from   the   original   stand

taken by them. This Court already dismiss application

u/O 39 Rule 1 and 2 filed by them in respect of lands

bearing RS.No.233/1 (10As 8Gs) and RS.No.447/2/1

(9As 29Gs). Now to fill up the lacuna the amendment

is sought which is not permissible under law. Hence,

they pray to reject the application.

10. It   is well  settled principle that;  all  amendments

ought to be allowed which satisfy two conditions viz.,

not  working  injustice  to the other side and of  being

necessary   for   the   purpose   of   determining   the   real

questions in controversy between the parties.

11. Defendants­2 & 3 sought  to amend the written

statement   to   plead   about   the   partition   taken   place
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under   Apsath   Watni   deed   dated   11.08.20.   On   the

contrary plaintiffs denied the said partition. Whether

joint status severed or not is a fact in issue and same

is to be adjudicated after full­fledged trial. Adjudication

of said issue is absolutely necessary to set at rest the

real  controversy between the parties to  lis.  This  fact

manifest   that  proposed  amendment   is  necessary   for

the complete and effective adjudication of real dispute

between the parties to suit. If said amendment is not

allowed   the   defendants­2   &   3   will   be   subjected   to

hardship because it amounts to denial of opportunity

to put forth their defence and also it is against to the

principles of natural justice. On the other hand if the

amendment is allowed no prejudice will be caused to

the   plaintiffs   because   the   entire   burden   of   proving

severance of joint status is on the defendants­2 & 3.

12. Plaintiffs argued that; defendants­2 & 3 in their

written statement contended that there is no division
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in the family and know they are urging division took

place, as such amendment to raise inconsistent pleas

is   not   permissible.   This   contention   is   not   tenable

because; it is well settled that amendment of plaint is

different   from  amendment   of  written   statement   and

there   is  permissibility  of  allowing defendant   to   raise

inconsistent pleas. Inconsistent defences can be raised

although plaintiff cannot plead inconsistently.   

13. In the case at hand; stage of suit is for filing of

written   statement   of   defendant­4.   Issues   are   not

settled.  Thus,  trial   is  not started  and the proviso to

Rule 17 of Order 6 does come into picture. In the light

of   discussion   supra   and   the   necessity   of   proposed

amendment   to   resolve   the   real   dispute  between   the

parties;   above   point   is   answered   in   affirmative   and

proceeds to pass the following;
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O R D E R

IA.No.7; under Order 6 Rule 17 CPC filed by the

defendants is allowed.

  Defendants  are permitted  to  amend  the  written
statement.

                    No order as to costs. 

 
(Dictated to the Stenographer and transcribed by her, corrected

and   initialed   by   me   and   then   pronounced   in   the   open   Court   on
24.11.21).
              
 
                                                           Sd/-
                                                        

           (A.SAMIULLA)
             Addl. Senior Civil Judge 

skn*             Jamkhandi.        


