IN THE COURT OF THE ADDL. SENIOR CIVIL
JUDGE AT JAMKHANDI
Present

Sri.A.SAMIULLA.
B.Sc, LL.B.,

Addl. Senior Civil Judge,
Jamkhandi.

Dated: 24" Day of November 2021

OS.No.88 of 2020

L

1. Smt.Bourawwa w/o Channayya Math @
Ganachari.

2. Smt.Sushila w/o Basavaraj Gourimath
Both are r/o Gothe.

Plaintiffs
V/s
1. Smt.Mahadevi w/o Sidramayya Hiremath
R/o Mysore.
2. Smt.Shobha w/o Sangayya Hiremath
R/o Dharwad.
3. Smt.Neelabai w/o Vidyadhar Mamadapur
R/o Vijayapur.
4. Sri.Arun s/o Basavaraj Gourimath R/o Gothe.
Defendants
IA.No.7

Smt.Mahadevi w/o Sidramayya Hiremath
R/o Mysore & Ors.
....Applicants/ Defendants
V/s
Smt.Bourawwa w/o Channayya Math @ Ganachari,
R/o Gothe & Anr.
..... Opponents /Plaintiffs
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:ORDER ON IA.No.7; u/O 6 Rule 17 R/w Sec.151 CPC:

Defendants-2 & 3 moved this application seeking
permission to amend the written statement by adding
para-7(a) and to add the relief in counter claim.
Proposed amendment reads thus;

7(a). "QJ0T 00.08..9090 TOTD Q0N Tene T Sd
T0.® 0B, MeNT 00O FeD WBFS® 00t3, TZ Z0IT0A 3083,
DI T BTV DY A TRTON HEI 23 BT WNCTING Tore INY
TOWTZRRT WHe OTOOT B8R B3I ALHEIINT, D
TBeTTN DY SATTRTONR LYAT)) BOLVOT AW GF T3P
3R WOT SANYY  Ze0ZCINITemeN I, I, wNG, IJI,W
FLRIROL FTORY [T, WONTRT. BT &b 80.0 DOT
2.0 B 3A0NON ©T[T FPped 0T WeFeeLITTE AT, 3T
TN ?%m?%ﬁ@;mq (Movable and Immovable Properties)
SOTRNW TRORT. TNR  JWH  T0.9FETI BE,
ALOTBONG  AwPIROT  Jwd T0.0 00X asen[on
SREFTRRE) B, AGIZ RN 0Z¢ BTN, &y, IXEN
ReOATRORE) ATO WANY Wi AZ SFRN 83 [0
B 3TL0NTY B TR T. ATO LTHS® 3083 030 TR TS
TR B3l £0.0 00T ase TR Al =[BT 900.00 Te Ne
RO  WROB  BJC weLCNT I, ¥R B ETARRT
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A,ETZND T Fewh T0.0 00T aNe [EONR  Wog IF
DeRRT". ©WoBd WIXE FONSNYTY, T wen BZHEY XedA TR,
SREOT,

ToNR
T8O T0.9 B, ANTIH ZD AT adacgp =3JoNed

(Counter claim) Y00 $0.23e30 E. edotdod @or%%a Clelnte}
2.0,%0,000=00 7% WZWTWO [O0T 9090 00T Tewme
ReRdIRN  ATO T BTRODOR T3 FEETTLOT WIS,
@mﬁgs W7, (mense profits) 3etAled. @B B0 Fped
BETROODNT Bped JoToH ARIT AB,NV0T WOBF, TFRRYES
W5 (mense profits) 2pGIOF, ©ZF aduied". oo XedA

@CS%@’@ mcéé’)gé e3T3CS [JTTLICB 20T WIBROT AT08 ¢923¢ .

2. Plaintiffs objected the application by filing

objection statement.

3. Heard arguments.
4. Following point arises for consideration.

Whether the proposed amendment is necessary _for

the complete adjudication of the matter?

5. Answer to the above point is in affirmative for

the following;
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REASONS

6. At the outset; suit is filed for partition and
separate possession of plaintiffs' 1/5™ share each in
the suit properties by asserting that; propositus
Channayya died leaving behind wife and daughters
(plaintiffs & defendants-1 to 3); they constituted joint
family; they are in joint possession and there is no
severance of joint status. Suit properties are ancestral
joint family properties of propositus, as such they got
1/5" share each. Propositus was running provisional
shop in VPC.No.192 of Gothe village, the defendant-4
behind the back of plaintiffs and other defendants got
the license of provisional shop in his name, as such he
is arrayed as a party to suit. Said shop belongs to
plaintiffs & defendants-1 to 3. They demanded

partition but to no use, hence suit is filed.

7. Defendants-2 & 3 resisted the suit by filing

written statement seeking counter claim. They admits
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the genealogy shown in the plaint and also the nature
of suit properties. But they contended that; family is
having other properties, which are not included in the
suit. After filing of suit they came to know about the
license of provision shop obtained by the defendant-4
behind the back of plaintiffs & other defendants, as
such his (D4) presence is necessary for effective
adjudication. After death of propositus; the plaintiff-2
& her son (D4) colluding together & without disclosing
the particulars of family properties, income of
provision shop, agricultural income & fixed deposit of
Rs.One Crore, they hurriedly got prepared partition
deed (Apsath Watni) to defraud the legitimate share of
defendants-1 to 3. Apart from this they also obtained
signatures of defendants-2 & 3 on blank stamp paper

of Rs.200/-. Hence, they prayed to dismiss the suit.

8. When the matter was set down for filing of

written statement by defendant-4; the defendants-2
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and 3 filed the application at hand for the relief stated
supra by stating that; at the time of filing written
statement by mistake or by oversight they failed to
narrate the facts stated in the proposed amendment,

which are necessary for effective adjudication of lis.

9. Plaintiffs objected the application by contending
that; suit is filed for partition, as no partition either
oral or written is taken place between them and
defendants-1 to 3. Therefore, question of partition
stated by defendant-3 in the proposed amendment
does not arise. They denied the alleged partition deed
dated 11.08.20. Defendants-2 and 3 are not in
possession of suit lands. If amendment is allowed
there is likelihood of dispossession of plaintiffs from
suit lands. Defendants-2 and 3 already filed written
statement, wherein they contended that there is no
partition taken place between them and plaintiffs by

metes and bounds in the suit properties. Now they
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sought to amend the written statement to state that
partition took place between them and plaintiffs after
death of Channayya before the elders. Amendment
sought is entirely different from the original stand
taken by them. This Court already dismiss application
u/0 39 Rule 1 and 2 filed by them in respect of lands
bearing RS.No0.233/1 (10As 8Gs) and RS.No.447/2/1
(9As 29Gs). Now to fill up the lacuna the amendment
is sought which is not permissible under law. Hence,

they pray to reject the application.

10. It is well settled principle that; all amendments
ought to be allowed which satisfy two conditions viz.,
not working injustice to the other side and of being
necessary for the purpose of determining the real

questions in controversy between the parties.

11. Defendants-2 & 3 sought to amend the written

statement to plead about the partition taken place



8 O0S.No.88/20

under Apsath Watni deed dated 11.08.20. On the
contrary plaintiffs denied the said partition. Whether
joint status severed or not is a fact in issue and same
is to be adjudicated after full-fledged trial. Adjudication
of said issue is absolutely necessary to set at rest the
real controversy between the parties to lis. This fact
manifest that proposed amendment is necessary for
the complete and effective adjudication of real dispute
between the parties to suit. If said amendment is not
allowed the defendants-2 & 3 will be subjected to
hardship because it amounts to denial of opportunity
to put forth their defence and also it is against to the
principles of natural justice. On the other hand if the
amendment is allowed no prejudice will be caused to
the plaintiffs because the entire burden of proving

severance of joint status is on the defendants-2 & 3.

12. Plaintiffs argued that; defendants-2 & 3 in their

written statement contended that there is no division
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in the family and know they are urging division took
place, as such amendment to raise inconsistent pleas
is not permissible. This contention is not tenable
because; it is well settled that amendment of plaint is
different from amendment of written statement and
there is permissibility of allowing defendant to raise
inconsistent pleas. Inconsistent defences can be raised

although plaintiff cannot plead inconsistently.

13. In the case at hand; stage of suit is for filing of
written statement of defendant-4. Issues are not
settled. Thus, trial is not started and the proviso to
Rule 17 of Order 6 does come into picture. In the light
of discussion supra and the necessity of proposed
amendment to resolve the real dispute between the
parties; above point is answered in affirmative and

proceeds to pass the following;
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ORDER

[IA.No.7; under Order 6 Rule 17 CPC filed by the
defendants is allowed.
Defendants are permitted to amend the written
statement.
No order as to costs.
(Dictated to the Stenographer and transcribed by her, corrected

and initialed by me and then pronounced in the open Court on
24.11.21).

Sd/-

(A.SAMIULLA)
Addl. Senior Civil Judge
skn* Jamkhandi.



