1 FDP No.3/1998

IN THE COURT OF PRL. CIVIL JUDGE & }J.M.F.C, MUDHOL,
AT: MUDHOL.
PRESENT:
Sri SIDDANAGOUDA PATIL T,,

B.A., LL.M.,

Prl. Civil Judge & JMFC., Mudhol.
Dated this the 20* day of April - 2023
FDP No.3/1998

Plaintiff/s:
1. Wallisab Naikwadi and others

-Vs -

Defendant/s:
1. Jaitunabi Buddebar and others

1.A.No.32

Applicant/s:
1. Venkanna S/o. Sangappa Garasangi,
Age: 74 years, Occ: Agriculture,
R/o. Mantur, Tg: Mudhol, now at Mudhol.

-V/s-

Opponent/s:
1. Wallisab S/o. Saidusab Naikwadi,
Age: Major, Occ: Agriculture,
since deceased by his Irs

1(a) Smt.Allinabi @ Aminabi W/o. Hasansaheb Attar,
Age: Major, Occ: Household works,
R/o. Mudhol, Tq: Mudhol,
Dist: Bagalkote and others.

Applicant/s by Sri ASY Advocate
Opponent/s by IHA Advocate

Order on 1.A.No.32 filed U/s.51 of Transfer of Property Act
This application is filed by the applicant seeking to

direct the plaintiff either to have the value of the improvements
paid and secured to him or and in the alternative to direct the

plaintiff to sell her interest in the said land in his favour at the
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then market value thereof irrespective of the value of such
improvement and by considering the value involved in the sale

deeds.

2. In the affidavit annexed to the application, the 4%
defendant/respondent stated that, defendant along with his
brother Dundesh S/o. Sangappa Garasangi purchased 10 acres 12
guntas of land in R.S.N0.387/1 of Mantur village from Satish
Malaghan and Shivalingappa Malaghan under a registered sale
deeds dated 22.07.1992. Subsequently in a family partition
effected on 25.07.2000 between family members of defendant
No.4 the entire R.S.N0.387/1 was allotted to him and accordingly
he has been in exclusive possession and enjoyment of the said
land. It is further stated that, previously the said land was jointly
in the name of deceased Saidusab S/o. Imamsab Naikwadi, Akbar
S/o. Imamsab Naikwadi and Smt.Rameejabi W/o. Akbarsab
Naikwadi. The said land was earlier purchased by said Satish and
Shivalingappa under the registered sale deed dated 13.12.1988.
The present defendant and his brother Dundesh purchased said
land under two registered sale deeds. At the time of purchase of
said land it was saline and alkaline land due to passing of canal
water it was useless for cultivation. Out of the total extent of land,
01 acre land was kharab land and 03 acres of land was full of

bellary jaali and entire land was infected with hariyali grass.
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3. It is further contended that, to convert the said land
into irrigated cultivable land the defendant had removed shrubs
including Bellary jaali and also hariyali grass by employing earth
movers and by using manual labour. Then the defendant in order
to weed out salinity and alkalinity had to treat the soil with
external rich soil nutrients and also huge quantity of loam by
purchasing it from outsiders and it has took about 6-8 years to
make the land cultivable. The defendant was not using the canal
water fully and it was impossible for him to get the land irrigated
through natural course of canal due to impairment in the levels of
land and canal. Thus compelling him to drill around eight bore
wells in the said land as he could not get sufficient water to
irrigate the entire land from 3-4 bore wells. Further it is contended
that, since the bunds of land were all pure earthen bunds that too
in a very shabby condition, he was forced to dig trenches along
with boundaries of entire land for constructing sturdy and strong
bunds with murrum and stones. Subsequently, he laid out a
network of pipeline throughout his land for easy flow of water.
Since the land became irrigated land it is required for him to
construct a farmhouse and he constructed the same. He has to
install KEB transformer by fixing poles across his land. Besides the
canal that passes through the said land has divided the land into
three even and odd pieces thus making it very difficult to reach

from one piece of land to another and he has constructed small
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bridges across the canal. The defendant after making
improvements, he has planted 39 coconut trees. He has
developed the land by investing huge funds from his family and

from various financial institutions and from private persons.

Thereafter he consulted one Shivayogi S/o.
Revanasiddappa Byakod of Belagali who is running agriculture
consultancy i.e., Sneha Krishi and he visited the land and took
stock of all field details and prepared report containing estimate of
costs as on today. Consequently, he incurred expenditure more
than Rs.2 crores towards improvement of land. Hence, on these

grounds prays to allow the application.

4. The plaintiff filed objections to the above application
by denying the case of the 4" defendant and she stated in the
application that, the application is neither tenable in law or on
facts. The 4™ defendant has suppressed the real and material
facts and he is not entitle for any amount from the plaintiff. It is
further contended that, the father of plaintiff by name Wallisab
Naikwadi had filed suit in O.S.N0.18/1970 against his brother i.e.,
Imamsab and sister Lalbi in respect of land bearing R.S.No.387
measuring 19 acres which was subdivided as R.S.N0.387/1 and
R.S.N0.387/2. One Basappa Hanamant Katageri i.e., respondent
No.3 illegally purchased 09 acres out of said land on 24.05.1973

from said Imamsab. The defendant No.3(A), Bibi Ayesha,
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defendant No.3(B) Akbarsab and defendant No.3(B)(1) Ramezabi
illegally sold the remaining portion measuring 10 acres 12 guntas
to Satish and Shivalingappa Malghan on 13.12.1988. The
defendant No.4 along with his brother claimed to have purchased
10 acres 12 guntas under two registered sale deeds dated
22.07.1992 from Malaghan brothers. The said sale transactions
took place during the pendency of the matter before the Courts
and therefore the said sale deeds are hit by doctrine of lis-
pendence. It is denied that, the 4™ defendant is bonafide
purchaser of the land. Further contended that the Hon'ble Court
had rejected his contention on the ground that sale is hit by
doctrine of lis-pendence and it is held that, he being the alienees’
alienee has no right to claim equity. The 4" defendant is trying to
misinterpret the order passed by the Hon’ble High Court to
contend that he is entitled to value of improvements. The Hon’ble
High Court has clearly stated that the 4™ defendant can claim
equity if his case falls within four corners of Sec.51 of Transfer of

Property Act, 1882.

5. It is further contended that, 4™ defendant has
purchased the properties during pendency of litigation from
alienee and to seeking benefit of Sec.51 of the Transfer of
Property Act, 1882 the person making improvement must have
been evicted from the property. He claims that he is in possession

of the suit schedule property said to have been purchased by him.



6 FDP No.3/1998

Therefore he cannot seek the benefit of Sec.51 of the Transfer of
Property Act, 1882. The Government has constructed
Ghataprabha Left Bank Canal about 50 years back and it passes
through the land R.5.N0.387 and there is a percnnial source of
water for the said land and making of irrigated land does not
arise. It is further contended that the suit land is fertile land and it
has got irrigation facility for the last 45-50 years. The 4%
defendant has not effected any improvement as alleged by him.
The assessment produced by him is not correct. He being
transferee with notice of litigation is not entitled to any amount by
way of improvement. He having enjoyed the property for all these
years has to pay mesne profits to the plaintiff. Therefore, he has
set up false case and sought money from the plaintiff. This
application is filed only to harass the plaintiff and to make
wrongful gain for himself and cause wrongful loss to the plaintiff.

On these grounds, prays to dismiss the application with costs.

PREVIOUS ORDERS ON THIS APPLICATION

The present application filed by the defendant
No.4/respondent as I.LA.N0.32 on 11.06.2012 and this Court was
rejected the same and disposed on 06.08.2016. Thereafter, the
respondent No.4 feeling aggrieved challenged the order of this
Court on ILA.No.32 by filing Writ Petition bearing N0.106921/2016
before the Hon’ble High Court of Karnataka. The Hon’ble High

Court set aside the order passed by this Court on 1.LA.No0.32 and
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remanded the matter to reconsider the application of the
defendant No.4 by giving directions to this Court at point No.14.19
in orders of the Writ Petition to give findings on several aspects.
Hence, respectfully keeping in mind the said directions of the
Hon’ble High Court of Karnataka and on the pleadings the
following points that arise for my consideration;

:POINTS:

1. Whether the applicant/defendant No.4
proves he has carried out
improvements on the subject matter
land without the knowledge of
pending lis?

2. Whether the 4" defendant/respondent
proves that he is entitle for the
improvements carried out on the land
from the date of purchase to date of
impleading application filed by him
i.e., from the period 22.07.1992 to
14.02.2005 as per Sec.51 of Transfer
of Property Act, 1882?

3. Whether the 4" defendant further
proves that he is entitle for the
expenditure incurred by him on the
subject matter land of rupees more
than 02 crores?

4. Whether it is required to take
assistance of the Court Commissioner
to assess the value of the
improvement between the said
period?

5. What order?
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0. To prove his contention, the defendant No.4 examined
himself as DW.4 and got marked Ex.D.14 to Ex.D.44 documents
and also examined four witnessess as D.W.5 to D.W.8. The plaintiff

No.1(a) examined herself as PW.1 and no documents marked.

7. Heard the arguments of both sides, perused the
relevant pleadings, documents and written arguments on record.
During the course of arguments the learned cunsel for plaintiff
relied the following decisions;

1) (1995) 6 S.C.C 150 between K.Adivi Naidu and
others v/s Duruvasulu Naidu and others

2) 1994 (2) Civil L) 632 between Salma Beevi v/s
Nasimudeen and others

3) W.P.N0.101055/2017 (GM-CPC) of Hon’ble High
Court of Karnataka in a case between Annappa
S/o. Adiveppa Handigund v/s Suresh S/o. Narayan
Deshpande and others

8. On careful perusal of records My findings to the above

points are;

Point No.1: In the Affirmative

Point No.2: In the Affirmative

Point No.3:  In the Negative

Point No.4: In the Affirmative

Point No.5:  As per final order for the following;

:REASONS:

9. Point No.1 and 2:- These points inter-connected with

each other, hence these points are taken together for

consideration, in order to avoid repeatition of facts.
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The case of the defendant No.4 is that the subject
matter of the application i.e., 10 acres 12 guntas of land in
Sy.No0.387/1 of Mantur village was purchased by Satish Malaghan
and Shivalingappa Malaghan from its previous owners Saidusab
S/o. Imamsab Naikwadi, Akbar S/o. Imamsab Naikwadi,
Smt.Rameejabi W/o. Akbarsab Naikwadi on 13.12.1988 by way of
registered sale deed. Inturn by said Malaghan brothers, the
applicant and his brother Dundesh S/o. Sangappa Garasangi had
purchased the said property by way of registered two sale deeds
on 22.07.1992. Thereafter, the said property was allotted to the
share of the applicant in their family partition which was effected
on 25.07.2000. The applicant and his family members have been
in possession and enjoyment over the said land and after the

partition he has been in possession and enjoyment.

10. When the said land was purchased by him the land
was useless since canal water passing through and the land was a
saline and alkaline land. About 3 acres of land was full of Ballary
jali and entire land infected with hariyali grass. With intention to
convert the land into irrigated cultivable land he has been
invested huge amount of money to remove Bellary jali and grass
by employing earth movers and using manual labour. He treated
the soil with external rich soil nutrients and purchased huge
quantity of loam. The entire exercise took about 8 years to make

the land cultivable. Further to obtain the water source he drilled
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about 8 borewells to get sufficient water. The bunds of the land
were all pure earthen bunds which is in shabby condition.
Therefore, he forced to dig trenches along the boundaries of his
entire land for constructing strong bunds with marrum and stones.
Thereafter, he has laid down a network of pipeline through his
land for using flow of water. Since the land converted into
irrigated land he constructed a farmhouse. In order to get supply
of electricity he had installed the transformer and has paid for the
same in favour of KEB. In order to utilize the entire land effectively
he constructed his small bridges across the canal to connect the
different pieces of his land. He had planted 39 coconut trees and
other trees yielding horticulture crops. Now all such trees are fruit
yeilding. In order to convert the land into irrigated he had invested
huge funds of his family and also borrowing various financial
institutions. Consequently he consulted an agricultural graduate
Sri Shivayogi and he visited the land took the field details and he
had prepared a report containing the estimate of the cost as on

today about more than Rs.2 crores.

11. On the other hand, the plaintiff denying the case of
the applicant that he has made improvements and denied the
entitlement of improvements carried out by him. Further the case
of the plaintiff is that one Basappa Hanamant Katageri i.e.,
respondent No.3 illegally purchased 09 acres out of said land on

24.05.1973 from said Imamsab. The defendant No.3(A), Bibi
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Ayesha, defendant No.3(B) Akbarsab and defendant No.3(B)(1)
Ramezabi illegally sold the remaining portion measuring 10 acres
12 guntas to Satish and Shivalingappa Malghan on 13.12.1988.
The defendant No.4 along with his brother claimed to have
purchased 10 acres 12 guntas of land under two registered sale
deeds dated 22.07.1992 from Malaghan brothers. The said sale
transactions took place during pendency of the matter before the
Courts and therefore the said sale deeds are hit by doctrine of lis-
pendence. It is denied that, the 4™ defendant is bonafide
purchaser of the land. Further contended that the Hon’ble Court
had rejected his contention on the ground that sale is hit by
doctrine of lis-pendence and it is held that, he being the alienees’
alienee has no right to claim equity. The 4" defendant is trying to
misinterpret the order passed by the Hon’ble High Court to
contend that he is entitled to value of improvements. The Hon’ble
High Court has clearly stated that the 4™ defendant can claim
equity if his case falls within four corners of Sec.51 of Transfer of

Property Act, 1882.

12. To claim the improvements made on the land U/s.51 of
Transfer of Property Act the person claiming must have evicted
from the property but the applicant claims he is in possession of
the property. Therefore, he is not entitle to claim the benefit of
Sec.51. Further she contended that, Government had constructed

canal before 50 years and which passes through the suit land.
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Therefore making it as irrigated land does not arise. The suit
property is fertile land and it has got irrigation facility from last
45-50 years. The applicant has not effected any improvement and
assessment produced by him is not correct. The applicant being
the transferee with notice of the litigation is not at all entitle for
the benefits claimed by him. In order to avoid payment of measne
profit to the plaintiff he set up false pleas and filed the application

which is not at all maintainable either in facts or in law.

13. Before appreciating the evidence on record it is
required to appreciate the contentions raised by the plaintiff that,
the application cannot be sustained under Sec 51 of T.P Act since
it is filed before evicting the 4™ defendant/applicant from the suit
land. The 4™ defendant being alienees of alinee has no right to

claim equity.

The learned counsel for plaintiff vehementaly argued
that the benefits of Sec.51 of the T.P.Act can be claimed by the
person in possession only after he has been evicted or after
handing over the possession. The 4" defendant claims that he is
in possession. Therefore, application is not sustainable. In order to
answer the above contention Sec.51 of Transfer of Property Act
reiterated as follows;

51. Improvement made by bonafide holders

under defective titles;
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When the transferee of immoveable
property makes any improvement on the property,
believing in good faith that he is absolutely entitled
thereto, and he is subsequently evicted therefrom
by any person having a better title, the transferee
has a right to require the person causing the
eviction either to have the value of the improvement
estimated and paid or secured to the transferee, or
to sell his interest in the property to the transferee
at the then market value thereof irrespective of the
value of such improvement.

The amount to be paid or secured in respect
of such improvement shall be the estimated value
thereof at the time of the eviction.

When, under the circumstances aforesaid,
the transferee has planted or sown on the property
crops which are growing when he is evicted
therefrom, he is entitled to such crops and to free
ingress and egress to gatherand carry them.

| have carefully gone through the said provision by
careful reading | am of the opinion that it is not compulsion or
mandate that the application has to be filed only after

dispossessing the person.

Hence, the provision allows the person who is in
wrongful title can claim the benefits at the time of the eviction or
after the eviction. Further it is noticed that, the parties have filed
several writ petitions before the Hon’ble High Court of Karnataka
wherein the plaintiff has not been taken such plea. Therefore, in
my opinion the application filed before eviction from the property

is maintainable.
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The counsel for plaintiff vehementaly argued that the
4" defendant has purchased the suit matter property during the
pendency of the litigation. The 4™ defendant’s vendor has
purchased the property from the parties to the suit i.e., 3™
defendant legal heirs and thereafter they have sold out the
property in favour of 4™ defendant and his brother. Therefore, they
are being alienees alinee they cannot claim the equity and relied
upon the decision of S.C reported in (1995) (6) S.C.C 150 in
between K.Adivi Naidu and others v/s Duruvasulu Naidu
and others wherein the Hon’ble Supreme Court has held at para
No.5 that,

“it is settled law that alienees of the alienees
have no right to equities”.

In the present case the Hon’ble Courts have already
decided that the applicant/defendant No.4 has no right in the
property and he cannot be allotted the property purchased by
him. Therefore, as per the above decision the purchaser of the
property who purchased the property when lis is pending, he
cannot claim the title. But in this case the applicant claiming the
benefits of improvements carried out by him on the wrongful title.
Therefore the principles of Sec.52 is exception for Sec.51. Hence,
in my opinion the above principle laid down by the Hon'ble
Supreme Court is not applicable to the facts and circumstances of

the case, since the applicant claiming the benefits of
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improvements U/s.51 of T.P.Act and not the property. Therefore,
the contention of the plaintiff on the said aspect that the
defendant No.4 cannot claim equity is not applicable to the

present application.

Further the Hon’ble High Court in writ petition filed by
the applicant/defendant No.4 challenging the order passed on the
present 1.A.No.32 at para No.14.4 has observed that Sec.51 is
equally applicable to a property which has been purchased during
the pendency of a suit i.e., purchase lis-pendence inasmuch as

such purchase could be under a diffective title.

14. Therefore, now it is required to appreciate evidence on
record whether the applicant entitle for the benefits of
improvements under the four corners of Sec.51 of T.P.Act and

further he is entitle for the amount claimed by him.

It is an admitted fact by perusal of entire record on
hand that the defendant No.4 is in possession of the disputed
property. It is also further admitted fact that, in the year 1988 as
per Ex.D.22 the Malaghan brothers have purchased the disputed
property of 10 acres 12 guntas of land in Sy.No.387/1 of Mantur
village inturn the defendant No.4 and his brother have purchased
the said property by way of separate sale deeds from the

Malaghan brothers.
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In order to prove and establish his case the defendant
No.4 himself examined as DW.4 and reiterated the facts stated in
the application in his affidavit in lieu of examination in chief and
he also examined four witnesses in support of his case and also
produced the documents which came to be marked Ex.D.4 to

Ex.D.44.

The defendant No.4 in order to prove and establish his
case that he has purchased the property in the year 1992 and
thereafter himself and his family members have been in
possession over the suit land 10 acres 12 guntas in Sy.No0.387/1 of
Mantur village and they have improved the land and spent the

money, he has examined DW.5 to DW.8.

The DW.6 to DW.8 by supporting the case of the
defendant No.4 they have stated in the affidavit filed by them in
the course of examination in chief that they knows the parties to
the case and the defendant No.4 and his family members. They
have been in possession and enjoyment over the 10 acres 12
guntas of land in Sy.No0.387/1. At the time of purchase the said
land was in the condition that it could not be cultivated and it was
‘3 BY 3D wIII0T TRBZO 2399 mswmocso 0300y 23T 20903
382()@3&1)@0§C3’. Further they stated that, the 4™ defendant by
investing huge money made the land as cultivable land and

digged borewells and installed the pipelines and pumpset. After
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the land become fertile sappled 39 coconut trees and other trees.
They have seen the said development from the beginning since
they are also having landed properties nearest to the said land.
The one Byakod of Mahalingpur recently by obtaining full details

of improvement has made spot inspection.

15. On the other hand, the plaintiff examined herself as
PW.1 files her affidavit in lieu of her examination in chief and

reiterated the facts stated in the objections to the application.

16. | have carefully gone through the entire evidence on
record by perusal of cross examination of DW.4 dated 03.10.2007
the plaintiff put forth several questions in order to extract whether
the DW.4 had the knowledge about the pending lis. At page No.7
of cross examination of DW.4 on 03.10.2007 he deposed by
denying that he had the knowledge about the pending lis, the said
portion of cross examination reiterated as follows;

“TO0TIB HIIFE Wi, Ioe P ISH oy ek

eFen [N RedH B3 FDAE. 1970 Bor ARPRITR

DD Bgmew SO TY03©0BY ©EDAF Wil BINR [P

eFen ARONR AP VBT DY, DTN, ABPRTRIT

TG FTomR) TP WFOFRIT 306 5983 WosS BPEBE 5T

feddd ©omd =00, 1970 TY wedadn  wFoDOB

©90dPe0dE  worlwdectiodon  [rersssaden  wom sl

©.09.80.58/79 03 Bowd ¥ Wil 11ed word sdobY. wule

(AR~ 1D o1 m{p&meoi)aod MOSIATAIS maomoobﬁé
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SMeFSE30300N 200030 90 149:89 @03 Bowd ¥ @03 11033
©ol3TY DY, 8 Hotd e Boogieey mEIROOTY  [ese
£30003) [0S0 BT 300 wWVDOB &, Fe.0DY) 0..80.3/1990
©038 WDUND FOT N5C 1) ©WoET DY, [P
TP I VSON T AW W03 BB, 0TV DOV 5T
1388 ©o3d VoY, HPDOB TYCINOOIXT LBesT oG
RPoma 203088 [P evy TIROOIT, BOF.aRE.D To:
58/98 903 @G N30 13D ©9oET FOODY ...... . 1992
0Q ©od B 0303 LRGN 083, 139:3 25090PD 93T 1138 oY
DoSeD R FP MO TN 1edgde Redy ©o3 P
BRI 0BT FD0DY”

| have also carefully gone through the entire cross
examination of DW.4 no where he admitted that he had the
knowledge about the pending lis during the time of purchase or
thereafter till he come on record. Nothing has been elicited from
the mouth of DW.4 which is helpful to the case of the plaintiff with

regard to the knowledge pending lis.

17. Further during the course of cross examination of PW.1
she has categorically admitted that, after purchase of the
disputed property by the defendant No.4 she used to visit the said
land once in two years and she has been doing pooja there and
the said portion reiterated as follows;

‘TiI0ZoN ORCL wome WAEIFP) DVD IRE  Doed mard
umeaigb d:—’wﬁé DOEO ZO BRCN UL BB FPZ S0 WILZE.
rozoNC=0) 00ed INBE B30 6 Wb’ NYQ> Had0LH3T
DBV FoFodn QR FHodCOZBRC Y womd  WeoTd
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SeedoZes. NOFON0[TY Wowme wEIVE VODT, 0T WoB)
BT BB H30LTYT DOBT V.’

Therefore it is very much clear that, the PW.1 had the
knowledge about the said purchase of suit land and possession of
the defendant No.4 from the beginning. Further in order to prove
the possession of defendant No.4 he has produced and marked
Ex.D.22 to Ex.D.24 i.e., in the year 1988 as per Ex.D.22 the
Malaghan brothers have purchased the disputed property of 10
acres 12 guntas of land in Sy.No0.387/1 of Mantur village inturn the
defendant No.4 and his brother have purchased the said property
by way of separate sale deeds from the Malaghan brothers

Ex.D.23 and Ex.D.24.

18. Ex.D.14 is the RTC of R.S.N0.387/1 for the year 2003-
04 and name of defendant No.4 came to be entered as per
partition as per Khata No.690, Ex.D.15 is the certified copy of ME
No0.4296, it appears that the Malaghan family have purchased the
property R.S5.N0.387 measuring 10 acres 12 guntas on
13.12.1988, Ex.D.16 is the certified copy of ME No0.5068, it
appears that the Dundesh Sangappa Garasangi purchased the
property towards western portion of R.5.N0.387 measuring 5 acres
6 guntas on 22.07.1992 for consideration amount of Rs.82,500/-,
Ex.D.17 is the certified copy of ME No.7005, it shows that the in
the family partition of defendant No.4 family the suit land fell to

the share of 4™ defendant. Ex.D.18 is the RTC of R.S.N0.387/1 for
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the year 1989-90 to 1997-98 the name of Satish and
Shivalingappa Malaghan have been deleted and name of Dundesh
and Venkappa S/o. Sangappa Garasangi have been entered as
owners in possession of the said land and Ex.D.19 is the RTC of
R.S.N0.387/1 for the year 1998-99, 1999-00 and name of Dundesh
S/o. Sangappa Garasangi has been deleted and name of Venkappa
S/o. Sangappa Garasangi entered in the owners and in possession

column.

19. Therefore, the defendant No.4 categorically proved
that he has been in possession from the year 1992 over the suit
land property and the above discussed revenue documents shows
that soon after the purchase of suit land by the Malaghan brothers
from the defendant No.3 legal heirs the revenue documents
changed in his name and thereafter the defendant No.4 and his
brother's name is entered on the strength of Ex.D.23 and Ex.D.24
sale deeds. Hence, the said revenue documents have also not
challenged till today and the plaintiff even though she is having
the knowledge about the defendant No.4 has purchased the suit
land and he has been in possession, she has not taken any steps
to bring the defendant No.4 on record and not obtained any
orders against him. Therefore, the evidence on record shows that
the defendant No.4 is in possession of the property without the
knowledge of the pending lis on the impression that he is the

owner on the strength of Ex.D.23, and Ex.D.24 sale deeds.
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Therefore, | am of the opinion that the defendant No.4 has been in
possession of suit land on the strength of sale deeds i.e., Ex.D.23
and Ex.D.24 executed by Malaghan brothers without the
knowledge of the pending lis till he files application U/o.1 Rule 10

of CPC as |I.A.No.6.

20. The learned councel for plaintiffs relied another
judgment reported in 1994 (2) Civil L) 632 between Salma
Beevi v/s Nasimudeen and others wherein the Hon’ble

Supreme Court has held at para No.8 and 9 that,

8. For the application of Sec.51 it should certainly he

established that the transferee has made
improvements on the property believing in good faith
that he is absolutely entitled to it. The essential
prerequisite is that the transferee should have made
improvements in the property believing in good faith
that he was absolutely entitled to do so. Good faith
can be attributed if a thing is done honestly
irrespective of any negligence or not. But in a case
where there is omission to make enquiry and if that is
not explained, lack of bona fides can certainly be
diserned. It would not be good faith if a person avoids
in the document led him to believe it. In A.C.Ghose v.
Attarmani Dassce, Xlll Calcutta Weekly Notes 931,
Calcutta High Court held:
“A belief in a good faith under Section 51 of the
Transfer of Property Act means not only acting
honestly and fairly but includes due enquiry. So,
where a person consciously avoids making an enquiry,
though he may be said to have a belief on the matter,
it would not be a belief in good faith”.

9. At the time of Ext.B-8 itself first defendant was fully
aware of the fact that the property belonged to the



22 FDP No.3/1998

minor. As he did not make any engiry as to whether
the de facto guardian was competent to assign the
property it can never be held that this is a case where
he acted in good faith. As good faith is an essential
requirement to invoke the benefit of Section 51 of the
Transfer of Property Act and as the first defendant
could not establish it when he obtained Ext.B-8
assignment, he cannot invoke the section to his
benefit.

21. I have respectfully gone through the above principle
laid down by the Hon’ble Supreme Court wherein the purchaser
had purchased the property without examining or enquiring he
has purchased the minors property since the said aspect can be
noticed on the previous sale deed itself. But in this case, the
defendant No.4 and his brother purchased the property during the
pendency of the suit by Malaghan brothers in the year 1992
previously same was purchased by the Malaghan brothers from
the parties to the lis i.e., defendant No.3 legal heirs. | have
carefully gone through the Ex.D.22 to Ex.D.24 there is no recital
about the pending litigation. Moreover, by perusal of entire record
including evidence there is no proof about the vendor’'s of
defendant No.4 or himself had the knowledge of pending lis.
Therefore, the above principle is not applicable to the present
facts and circumstances of the case, since the defendant No.4 and
his family members have been in possession with the impression
that they have bonafide owners on the strength of Ex.D.23 and

Ex.D.24 sale deeds.
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Further the plaintiff relaid upon the judgment of
Hon’ble High Court of Karnataka in W.P.No.101055/2017
(GM-CPC) in a case between Annappa S/o. Adiveppa
Handigund v/s Suresh S/o. Narayan Deshpande and others,
at para No.14 by relying upon the decision of the Punjab and
Haryana High Court in the case of Balwinderjit Kaur v. Financial
Commissioner (appeals), Punjab reported in AIR 1987 Punjab and
Haryana 189, the Hon’ble High Court of Karnataka at para No.14

has held that,

“the purchaser had sought the similar relief regarding
the improvements made by him in the property and it
was held that, he is not entitled to claim such right.
The case on hand is squarely covered by the aforesaid
judgments. Thus the challenge to rejected of the IA
No.18 does not sustain”.

The principle laid down by the Hon’ble High Court of

Karnataka by relying on the decision state at para No.10,

“57. In the case of Balwinderjit Kaur v. Financial
Commissioner (appeals), Punjab reported in AIR 1987
Punjab and Haryana 189, it is held as under;

“3... By now it is well laid down that in the case
of a transfer which is hit by the doctrine of lis pendens
under S.52 of the Transfer of Property Act the question
of good faith which is essential to be established
before an equitable relief can be granted in favour of
a subsequent vendee under section 41 or S.51 of the
Transfer of Property Act is totally irrelevant (see Shanu
Ram v. Basheshar Nath (1966) 63 Pun LR (D) 44): In
the face of this settled legal position, the plea raised
on behalf of respondents 5 to 10 that they were
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bonafide purchasers without notice from Paramijit
Singh and Jagjit Singh was obviously of no
consequence. Respondents 5 to 10 having purchased
the property from these two vendors during the
pendency of the civil litigation against them are bound
by the decree passed against them, i.e., the vendors
and, in view of that, no question of title remained to
be settled between the parties, i.e., the petitioner and
the subsequent vendees.”

| have respectfully gone through the above principle
laid down by the Hon’ble High Court of Punjab and Haryana
wherein the decision based on Sec.52 of the T.P.Act. In the said
judgment Sec.51 of T.PAct is not in question. Moreover, the
nature, facts and circumstances of the said case and nature, facts
and circumstances of the case in hand is entirely different.
Therefore, the above decision is not applicable to the facts and
circumstances of this case. Further the Hon’ble High Court of
Karnataka in writ petition filed by the applicant/defendant No.4
challenging the order passed on the present [.A.N0.32 at para

No.14.4 has observed that,

‘Sec.51 is equally applicable to a property
which has been purchased during the
pendency of a suit i.e., purchase lis-
pendence inasmuch as such purchase

could be under a diffective title’.

22. During the course of cross examination of PW.1 she

has categorically admitted that, she has seen one borewell in the
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schedule landed property. Further she admitted the defendant
No.4 has constructed the tin shed in the schedule land. | have
carefully gone through the Ex.D.22 sale deed wherein there is
recital that, ‘%R0 BRW IS BIB BoRI00 VO ©E. FOF Feaned 3
S0 B0 wACSTY Iwo® ToOW'. By perusal of Ex.D.23 and Ex.D.24
there is recital that part of the land is irrigated land and part of
the land is dry land.

The relevant portion of cross examination of
DW.4 and DW.6 to DW.8 with regard to development
extracted as below;

During the course of cross examination of DW.4, he
has stated in his affidavit that to develop the property he has
incurred Rs.5 lakhs and on the said lands he obtained loan for
Rs.6-7 lakhs. Further he deposed that if the application is given to
the revenue authorities then the authorities will enter the
property is alkaline and saline land. Further he deposed that his
2" brother Mallappa had sappled 39 coconut trees before 10
years. Further he deposed that, ‘x3d 200 g3=* d)ggQJ QPR ﬁgﬁ
BROBY I IR0 Forle T 2 3¢ WICFPOOT BFRT [ogTd
30330 BETVTPO AN BRI, bert FoRPerdoro MR TP WEr oY
TR0RBO BRBY H0BT Az, BYROD 06 BogRd Tos) eLLdZaN JoBCIZeS.
AT BAATVY 30000T FoPTO TR B TRBEY IoBTZeES. esnt
woR0 3N Te.500/- DwWoF Se&vudesd’. At page No.10 in the first

paragraph of his cross examination he stated that, ‘se®0 0.3 3¢
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SBRDAT TAERE FOBIZ Bedzen 200 3 g 3080 Hod 044 ©F

1

DWF BRRF Wi NS AR 2063 2. ZBO 200 B BT II Y9
BRUEY 3D IR0 B INWE 2 3D ©oZBBTOOI BYOOE oRTd
3060 wAETF 70PN BRRCOZET. FYOOE  0r BoPT  eueIsseN
300003ed. AWART HAEANT BoPT BeAS CAIBY Iobooed. B8
Sogd> 1992 0 Sotxooded.’

At page No.11 at paragraph No.2 he deposed that,
"5o00 0.9 Q0D FIBSIVMFH oY J0BTLZeS Doy Bede WIVFHDY
ssmende 20 IRe sNSL3W'. Further he deposed that, ‘Gome es3030
©oR0 DVER FIIBOT B000LS VTR WACINGY 0BT IO STT FPSE
9e).

During the course of cross examination of DW.6 he
stated that, ‘A©d NSZoNAETY Bowe HwNEAVY 23T FodE BT YO
WSD0L3T. B3t We@ Fod RRJCO 15 JIRE 8NoLIT. @dgo (ADD)
BAEAVY Ho3T0O3T. Wove AT NoFoN03BL HBED BreEozen TF,
QT SO @O%ﬁﬁ% 9G TOE DVCR FIoFTCITIBOBT FaZ0300 ©9TTO DVERD
SPRE ToIC B DY ﬁaozgmfﬁb SI0RCOIT0BY VOBV,  Wove
TR T BT BNCLZW WoBT Fogodw JenSe ¥ BT BN
POV, 30 igFoNo[CY Fedr WAEIZ> DOD [oEH WD)
RS WS BN,

g0 Qo3 Horbe 2F 000038 fedy,  Iomo

RDodFTFo TR BreeRtoged .

During the course of cross examination of DW.7 he

stated that, '3E0 &AEATVY WC BGo 17 IRFD0T QW. NSRON0LTTO
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DOCD INPRT ZACTO zo%b 9 T30HI3R Sﬁo aeg 23 @dﬁb A 030
m&doagd DOND BACTY NTB0N03STTY IRBOTR0TIN IR WXL S0

DR, WA 2 FR07NI> HoBT DAY

During the course of cross examination of DW.8 he
stated that, ‘@eme m20eAR TP BT BROVTOYHDY. D FATY T
SoBodben MoxoN0IBTY BeFCLTT P Y FWEE IG TV BT
QOFPDD00k3 BB Wil BeeBCoIed eFdod Tog BoBodvdWed. wame
B OIS FoOTR FSW WD 8NCODVY o33 300LY. IO
NozoN0d[TY VD IRBOTN 2,060 TEW V¥ Ve uIE0Z WD)
AR BT Q). WORY T DOWT 2-3 1O0okS 8OV, Z0BICY 7-8 TV
2509 F0&3 23FD.

A BB wATPO A0BBIL F0N), BB FF) 02 0N
23g) BERrYRy evRbRL MD eumadeeh? F0BBACHZYT.

ABD  wID  weIP  Irtodben  Dogdd WOl BT

30660396’.

23. Therefore, by careful scruitiny of cross examination of
PW.1 and DW.4, DW.6 to DW.8 and the recitals in certified copy of
Ex.D.22 to Ex.D.24 it is very much clear that the part of the land
is dry land and part irrigated. Further the oral evidence on record
shows that soon after the purchase of the suit land the defendant
No.4 have improved the said land without the knowledge of the
pending lis between plaintiff and other defendants. Therefore, the

4™ defendant/applicant is entitle for the improvement carried out
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by him from the date of purchase till he come on record. Under
the facts and circumstances and on the basis of above

discussions, | answer point No.1 and 2 in the Affirmative.

24. Point Nos.3 and 4: These points inter-connected with

each other, hence these points are taken together for

consideration, in order to avoid repeatition of facts.

The 4™ defendant claims more than Rs.2 crores for
the said improvements made by him and he examined DW.5 who
is claimed to be the Agriculture Consultant through him the 4%
defendant obtained Ex.D.27 i.e., detailed estimate for land
development work. The DW.5 supporting the case of the
defendant No.4 filed his affidavit in lieu of his examination in chief
and in the affidavit he stated that, the 4™ defendant consulted
him to visit his land R.S.N0.387/1 situated at Mantur village to
estimate the work done by him for the improvement of the land
as per the present market value. He visited the said land. Further
he stated that after taking all the work done by him for the
improvement of his land he made personal investigation
regarding the items stated by the 4™ defendant. After collecting
all the details he had prepared a detailed statement of estimation
as to the expenses incurred as per present market value. The said
statement of estimation includes the measurement of the work

done by him as explained by the defendant No.4. Thereafter, he
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issued the said statement of estimation in favour of 4" defendant.

During the course of cross examination of DW.5 at
page No.5 relevant portion in para No.1 and 2 extracted as below;

‘09236 0TY 0BT NoxoN [0 ST ﬁégdobgo 90RT AB-27
R &erf WTBIBABY 0BT HeIFT T WTBIBALIPOZET. T Tord
B0 TRoRB BRRRCIS [B¥rieh 01T BecozEdod> WSodd D3O
BBRB B3eBTIZER D00 BEYITYT. AR-27 o 30 B3 FE0S FESTY
DRy 0dRYde WoDSRYZ> HDeoR [PRCIPHDY. TR ol
FO3TR0T PRI IEHCIIHDEY. A-27 HIC F&3pdogo 303500 BreEI3
BPIFBY DT WO WA 383, BREBOFDY. BT Tgodw 3O
umeaﬁ@ POR RO8CORV I8, 9TT SPICH 0SS TR R0 aéédqbgo
Be3poZe HoBY BoB0IVTYT.’

'0B-27 TQ IIVW o FINY IICIF0 ©RFHCTL IS
39200390, @0 BHI0E et TR RORT [BPCOTEI0D Sy SYSTo
S30UE0 BIeTTOZeR.

0B-27 SQ Doy D [PNYP> omezd BoeeS wIRcIZes
DOBT V%, TR osz0 FITVY 0dreP)cle FI0FO BRBCIYHDY.’

25. By perusal of above admissions made by the DW.5
the counsel for plaintiff rightly submitted that the Ex.D.27
detailed estimate for land development works issued by DW.5
cannot be considered since it is issued as per the direction given
by the defendant No.4 applicant and the costs incurred by the
DW.4 mentioned by the DW.5 is approximate value. Further | have

carefully gone through the entire cross examination of DW.5 by
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considering his statements for the questions put by learned
counsel for plaintiff looking into any angle the Ex.D.27 issued by

DW.5 cannot be accepted since it is having several defects.

26. In addition to that, | have carefully gone through the
entire cross examination of DW.4 at page No.3 to 13 wherein it is
explicit that DW.4 has made considerable development in and
upon the schedule property. However further careful perusal of
Ex.D.27 i.e., report given by DW.5 regarding the cost incurred by
the defendant No.4 in process of development of suit schedule
property in comparison with his cross examination of DW.4 cannot
be accepted the Ex.D.27 in view of the fact that a series of
questions put by the learned counsel for plaintiff with regard to
estimation of costs shown in Ex.D.27 from Sl.No.1 to 15 the DW.4
has not properly answered and it is clearly admitted that he
valued most of the costs incurred approximately. Hence under the
facts and circumstances of the case the Ex.D.27 cannot be relied
upon and the amount claimed by the defendant No.4 on the basis
of Ex.D.27 cannot be considered. Therefore, Ex.D.44 the detailed
estimate for land development works, issued by V.S.Garasagi, the

Asst. Agriculture Officer cannot be considered.

Moreover the estimate report given by the DW.5 is not
supported by cogent documents and further unable to justify the
said estimate. In addition DW.4 given vague answers which prove

that the assessment is in contradition to the report Ex.D.27.
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27. There is no doubt that defendant No.4 proved and
established that he has been in possession from the year 1992
and taken up the improvement work on the said field by spending
his money on the impression that he is the owner on the strength
of Ex.D.25 and Ex.D.24 sale deeds. Therefore, it is just and proper
to assess the cost incurred by the defendant No.4 in the process
of development on 10 acres 12 guntas of land in Sy.No.387/1 of
Mantur village, a Court Commissioner who is having special skills
on the field of agriculture needs to be appointed in the interest of
both the parties. It is also required to assess or find the cost
incurred by him for the said development. On the basis of above
discussions and facts and circumstances of the case | answer

point No.3 in the Negative and point No.4 in the Affirmative.

28. Point No.5:- In view of the above discussions to the
point No.1 to 4, | proceed to pass the following;
:ORDER:
The application filed by the
defendant No.4/applicant U/s.51 of Transfer
of Property Act, 1882 is hereby partly
allowed. No roder as to costs.
The applicant/defendant No.4 is
entitle for the cost incurred by him for the

improvement made in the suit land from the
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date of purchase i.e., 22.07.1992 to till he
come on record dated 14.02.2005 for the
present value.

Further the claim of the 4™ defendant
more than Rs.2 crores for the improvement
carried out by him is hereby rejected.

The Assistant Director of Agriculture,
Mudhol is hereby appointed as Court
Commissioner to assess the cost incurred
for improvement made by defendant No.4
on the suit land between the period
22.07.1992 to 14.02.2005 and to state its
present value.

Both parties are hereby directed to
file memo of instructions and documents if
any.

The defendant No.4 is directed to
deposit commissioner fee of Rs.3,000/-.

Office is directed to issue commission
warrant along with copy of orders on

[.LA.No.32.

(Dictated to the stenographer directly on computer, typed by him,
corrected and then pronounced by me in the open court 20*" day of April 2023)

(SIDDANAGOUDA PATIL T.)
Prl. Civil Judge & JMFC., Mudhol.
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ANNEXURE

List Of Witnesses Examined By 4th Defendant/Respondent/s:

D.W-4 -
D.W-5 -
D.W-6 -
D.W-7 -
D.W-8 -

List Of Documents

Venkappa Sangappa Garasangi
Shivayogi Revanasiddappa Byakod
Sidramappa Sidagond

Ashok Metagudda

Govind Mallappa Naik

Marked On Behalf Of 4th Defendants/

Respondent/s:

Ex.D-14 -
Ex.D-15 & 16 :-
Ex.D-17 -
Ex.D-18 -
Ex.D-19 -
Ex.D-20 -
Ex.D-21 -
Ex.D-22 -
Ex.D-23 & 24 :-
Ex.D-25 -
Ex.D-26 -

Ex.D-27 -
Ex.D-28 -

Ex.D-29 -
Ex.D-30 -
Ex.D-31 -
Ex.D-32 to 34 :-
Ex.D-35 -
Ex.D-36 -
Ex.D-37 -
Ex.D-38 -
Ex.D-39 -

R.R. of R.S.N0.387/1

M.E.N0.4296 & 5068

M.E.N0.7005

R/R of R.S.N0.387/1

R/R of R.S.N0.387/1

Receipt of Godavari Sugar Mill

Tax paid receipt

C/c of Sale deed

C/c of Sale deed dated 22.07.2022
Electricity Bill

C/c of Chief examination in O.S.No0.62/10
before Senior Civil Judge Mudhol

Detail list of land development

Certificate issued by R.R.Konaraddi Engineer
and Contractor

Certificate issued by Nagappa Lokappa Teli
Letter issued by Parashuram Hanchate
Quotation estimate of Maruti Borewells
Quotation of Sree Laxmi Traders

Letter issued by Sadappa Kumbar
Quotation of electricals

Farm house estimate report

Map of farm house

Estimate of cross drain work



Ex.D-40
Ex.D-41
Ex.D-42
Ex.D-43
Ex.D-44
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Plain Structure of cross drain work

Yeild certification issued by A.H.O

Life value account of coconut trees
Letter issued by Siddaramappa Ullagaddi
Detailed estimate for land development

List Of Witnesses Examined By Plaintiff/Petitioner:

PW1

Allinabi Urf Ameenabi Hasanabi Attar

List Of Documents Marked On Behalf Of Plaintiff/Petitioner

-NIL-

(SIDDANAGOUDA PATIL T.)
Prl. Civil Judge & JMFC., Mudhol.



