IN THE COURT OF THE PRL. CIVIL JUDGE AND J.M.E.C,
ATHANI AT: ATHANL

Present: Jagadeesh Biserotti.,
B.A., LL.B.(Spl.).
Prl. Civil Judge and JMFC, Athani.

Dated this day 11" September, 2023.

O.S. No. 981/2016

1. Smt. Kalavati W/o.Bhimashi Chunar,
Age: 33 Years, Occ: Agriculture and H.H. Work,
R/o. Saptasagar, Tq: Athani, Dist: Belagavi.

(Plaintiff by learned Sri. K.H.A., Adv. )
...Plaintiff

V/s

1. Sri. Mahadevi W/oHaibatti Sanadi @ Talawar,
Age: 55 Years, Occ: Household work,
R/o. Khavatkoppa now at Satyapramod Nagar,
Athani, Tq: Athani, Dist: Belagavi and others.

(Defts No.1 to 3 Ex-parte,
Deft.No.4 by learned Sri.S.P.P.Adv.,

Deft.No.5 by learned Sri.M.R.N., Adv,)
....Defendants

I.A. No.V

1. Sri.Shrimant Bhimappa Koli and others.
..... Applicant/Defendant No.5



1.

0.5.N0.981/2016

v/s.
Smt.Kalavati W/o.Bhimappa Chunar
....Opponent/Plaintiff

ORDER ON I. A. VFILED U/ORDER VI RULE 17 R/W.

SEC 151 OF C. P. C BY THE DEFENDANT NO.5

The learned counsel for the defendant No.5 has filed I.A.
No. V U/order 6 Rule 17 R/w. Section 151 of C.P.C,

seeking for amendment of the written statement as under,

Dodeezss SFOBA ;

1)  3H00I 3 2 0Q 0o 0 4 TY 5 Je Foen
BTN Ao DIFCOIIP 9030 YOOI "Ado BIVFTCOBVY"
9039 HONS
2) o3 3 3 0P F9oe 10 7 Bgo BN Hoeds
S00FEIBTRY " [P ARBD 0D IR TP IY
Bl B3390 B0 1 DoR 4 TRT BELOWT, YBOS [or0dd
33 e ILVT B F0TE3 R F0250d3 FIR0Y
WTIT DIEIBND NIRRT Q.3 §0.434/1 TGO B8 B30
B30 0 2 P 4 TIC 3FOVT TeDAFY TT)
D0 €83 BRECOINY HoreN AED Bedadw Fomemy
B0 ootded BSROTDY " 0T AHET BIBORBO
BT AR TP TO 12 & GI -
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3) 12 30 B3F0D B0 5 93RO T8 TS0 F8ToD
©0 1 00w 4 OION Bowve AR 0.3.80.306/1 geg e
5-29 1ot 3590 T 13-80 H3 ﬁggo SR08 DOCH
SI0B  FREOD égo S B0 HRPOVCLZIT 03
ToFO0T 90TV BIVCVTEI0D eIt ZBO oo
BAOeIBF0 B0 DVER BRRCOZ BoZ (WocwolE
DWW ) DOCDTIOTY WOITIN 20D Tovo WS
Se0m DD [PEE DIVOT  oRTIOR 738 T,
B&030000PCOTIN HoreN S50F RO 0330
B0 DR0LW woBY HeF Do WACBINFY Hoew
363(503@31)39@3 £9039 TORBY WORT Dowe LaeR O.3.70
306/1 ﬁeg dTC 5-29 1Ooe3 50 T 13-80 J‘{)}ﬁ ﬁggo
F320D o 1 DoB 4 TIT &1t 030 IOMeR vId
B0 LR O.3.80 306/2 Zeg HTT 4-00 100k 350
O 9-64 F3 IFTY FRALYR OS¥ &y mego

3
BN RBBOITNLICR."

The application is supported with the affidavit of the
defendant No.5.

It is stated in the affidavit accompanied to I. A No. V that,
the plaintiff has filed the suit for the relief of partition and
separate possession and declaration and permanent

injunction. The defendant No.5 has appeared and filed his
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written statement, but in Page No.2, Para No.4, line No.5 of
the written statement, it is mentioned as signature has been
made, it is to be rectified as signature has not been made
and also sought for the proposed amendment as stated in
the application. It is stated that if the defendant No.5 is
permitted for amendment of the written statement, it will
not change the nature of the suit and there is no any
intentional delay in seeking the relief of amendment. If the
application is allowed, no loss or hardship would cause to
the plaintiff, otherwise the defendant No.5 will be put to
irreparable loss and injustice. On these reasons the

defendant No.5 prayed to allow the I.A.No.V.

The learned counsel for the plaintiff has filed an objections
to [.LA.No.V, he has contended that the reasons mentioned
in .A.No.V are false, application is liable to be rejected. It
is denied that the property V.P.C. No0.434/1 situated at
Kavatkoppa village is belonging to the plaintiff, defendant
No.1 to 4 and the said property is not included in the suit
property. The averments made in the affidavit accompanied
to [.LA.No.V are false. It is asserted that the said property
has been acquired for the purpose of Hipparagi Dam
Project under L.A.Q.S.R.N0.503/2010-11. Hence, the said
property is not pertaining to the plaintiff and defendant
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No.1 to 4. It is not acceptable that the plaintiff has not
included the property R.S.No.306/1 and same is to be
considered for partition. It is asserted that on the basis of
written statement filed by the defendant No.5 and issues
have been framed and the chief examination of the PW-1
has been recorded, when the case was posted for cross
examination of PW-1, the present application is filed only
to harass the plaintiff and drag the proceedings. On these
assertions, the plaintiff prayed to dismiss the application

with cost of Rs.5,000/-.

Heard the arguments by both side learned counsels.

Perused the entire records.
The following points arise for consideration of the court.

POINTS

1. Whether the defendant No.5 has made out
grounds that the proposed amendment in the
written statement is necessary for proper
adjudication of the case and to decide the right
of the parties?

2. Whether the defendant No.5 has made-out
grounds that he is entitled for the relief as

sought in I.A.No.V?

3. What order ?
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Findings to the above said points are as follows:

Point No. 1 : In the Affirmative,
Point No. 2 : In the Affirmative,

Point No. 3 : As per final order;

REASONS

Points No.1 and 2:- These points are inter linked with each
other and requires common discussion in order to avoid the
repetition of discussion. Therefore, these two points are

discussed commonly.

The plaintiff has filed the suit against the defendant No.1 to
5 for the relief of partition and separate possession in
respect of the suit property R.S.No0.306/2 measuring 4.00
acres and R.S.No.306/1 measuring 5.29 acres, situated at
Khavatkoppa village and declaration and permanent
injunction. The plaintiff has contended that the suit
property is ancestral and joint family property of plaintiff
and defendant no.1 to 4. The plaintiff and defendant no.1 to
4 are the children of the defendant No.1 and deceased
Haibatti. The defendant No.1 to 3 are placed exparty. The
defendant no.4 has appeared and he has not filed his written

statement. The defendant No.5 has appeared and he has
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filed his written statement. The defendant No.5 has
contended that, he has purchased the suit property by way
of registered sale deed dated 11-05-2011, which has been
executed by defendant No.1 to 4. He prayed to dismiss the
suit.
The defendant No.5 has sought the proposed amendment as
under;
V0303 SBOTH ;
1)  3H0I F)t3 2 TY Tope To 4 TY 5 Je Foew
BTN 2 JRCLZIY 9030 YOOI "3
RIBFCORNQ)" 9030 Hare

2)  F&od3 P 3 0P Dpe ®o 7 {go [N
06 FVOBOFTBEY " FoB FBO FW0IHLY @O
Do) 3T Horle F3meB o 1 Dow 4 TNT
BOEDOWF, BOVS BOToD R 0PES FoeT Fd
F0BE3 11930 02300303 23920308) TV DSEIBR
MREIE Q0.3 ©0.434/1 TGO B8 K503 F 3B B
2 B3> 4 TS0 BAOV0T DoDIGO BTO Wasse &3
SPBCOSOY ToneoN ZBO W33 ToveT FTT
00830 BMOSTDY " W0 ACRFTE  DIBIZEO
BN BUR DP9 B0 12 & TP -

3) 12 B0 B30 B0 5 ST B WSO
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D300 ®To 1 Dom 4 TIOR Wowe WED
0.%.80.306/1 3¢8 HTT 5-29 R0e3 €353 T 13-80
FP VGF Beod DOEB INB BABIE TFP S
)50 BRHORTOITIT 9030 FOTOOE WOLD
B39005e300) 23edSrt A Do WSO B0
DOCR [BRCLS BoANR (WRCmIBT IO )
DOCVTITTRY YOOIV S0 Towe AR BRI
DOD [INEE DIVoT  QoRVSTR FI T,
B&D0e30000QCOTIN  FHaneN S0Y D030
0FS0 ABO D[RO WO Y Wowe
BAERNTY T BBRIBRYPIYE 9030 TR
WOBT Bowe HWAES D.3.80 306/1 Feg TS 5-29
ro&3 €550 T 13-80 HX IgRd @ dwel ©o 1 Bows
4 OSC &ant 9030 H0Medd Hu¥E Do WS
0.3.80 306/2 €3 BT 4-00 RO0e3 3590 T 9-64
FW VGOQ DeBOLIR ORY LY [ DO
FRBROJTNCR."

C

It is relevant to note that the learned counsel for the
defendant No.5 has argued that due to typical error, it is
mentioned in the written statement that signature has been
made, instead of signature has not been made and other
paragraphs required to be inserted to prove the defense of

the defendant No.5. Records reveal that, issues have been
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framed on 23-01-2021. The plaintiff has filed her chief
examination on 04-01-2022 and the defendant No.5 has
partly cross examined the PW-1 on 21-06-2022. When the
case was posted for further cross-examination of the PW-1,
the present applications is filed for amendment of written
statement. The defendant No.5 has specifically stated that if
the proposed amendment is allowed, it will not change the

nature of the suit and the contention of the defendant No.5.

On perusal of the proposed amendment it appears to the
court that the defense of the defendant has to be proved and
it will not change the nature of the contentions of the
defendant No.5, which is already taken in his written

statement.

This court has relied the decision, in the case of Xavier
Ferrao and another V/s Theresa Ferrao, passed by
the Hon’ble High Court of Karnataka, reported in
2007(4) KCCR 2249, wherein, it is observed at para
No. 13 and 14 as under,

“13. In another decision, in the case of Rajesh
Kumar Aggarwal and Others. V/s. K.K.Modi and
Others, AIR 2006 Supreme Court 1647, the Apex
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Court has observed in paragraph 16 of the

judgment thus:

“The object of the rule is that Courts
should try the merits of the case that come
before them and should, consequently, allow all
amendments that may be necessary for
determining the real question in controversy
between the parties provided it does not cause

injustice or prejudice to other side.”
It is also further observed in paragraph-18 thus:

“In our view, since the cause of action arose
during the pendency of the suit, proposed
amendment ought to have been granted because
the basic structure of the suit has not changed
and that there was merely change in the nature
of relief claimed. We fail to understand if it is
permissible for the appellants to file an
independent suit, why the same relief which
could be prayed for in the new suit cannot be

permitted to be incorporated in the pending suit”
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14. It is the observation of the Apex Court
further in this case that it is settled by a catena
of decisions of the Apex Court that the rule of
amendment is essentially a rule of justice,
equity and good conscience and the power of
amendment should be exercised in the larger
interest of doing full and complete justice to the
parties before the Court. The above
propositions of law laid down by the Apex
Court in my view are applicable to the case on
hand and the learned Judge of the lower
Appellate Court therefore, could not have
refused to permit the appellants to bring in the

amendment as sought by them.”

This court has relied the another decision, in the case of
B.N.Kamalanabha Reddy V/s Munivenkatappa and
others, passed by the Hon’ble High Court of Karnataka,
reported in 2016(1) KCCR 458, wherein, it is observed and
held at para No. 8 that,

“8.A reading of the said decision would clearly
indicate that any amendment which is sought will
have to be liberally construed. A time barred

claim could also be permitted if basis of the claim
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is already in the pleadings. So also is the decision
of the Apex Courtin the case of A.K. Gupta and
Sons Ltd. v. Damodar Valley Corporation. The
aforesaid decisions on the question of amendment
of pleadings under Order 6 Rule 17 would clearly
indicate that the Courts should be have a liberal
approach in allowing the application for
amendment. But however the said liberal
approach is being curtailed to some extent but not
taken way by the amendment to the Code of Civil
Procedure which is brought about by the
Amendment Act, 2002 wherein a proviso has been
added to the original provision of Order 6 Rule
17 wherein it is stated that unless compelling
reasons are shown as to why the proposed
amendment could not be made before the
commencement of the trial generally the
application for amendment will have to be
considered within the ambit of provision. he Apex
Court in the case of Salem Advocate Bar
Association, Tamil Nadu v. Union of India has
stated that the amendment to the pleadings after
the amendment of the  Code will have to be

viewed keeping in mind the proviso to Order 6


https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/372465/
https://indiankanoon.org/doc/372465/

14.

0.5.N0.981/2016

Rule 17. But however there is no blanket ban
refusing the amendment after the trial has

commenced.”

This court has gone through the above decisions. In the
above decisions, it is held that, rule of amendment is
essentially a rule of justice, equity and good conscience
and the power of amendment should be exercised in the
larger interest of doing full and complete justice to the
parties before the Court. Upon considering both parties
contentions and materials placed by the both parties, if
opportunity is given to the defendant No.5 to amend the
written statement, it will not cause injustice to the plaintiff.
Moreover, to avoid the multiplicity of proceedings, the
amendment sought by the defendant No.5 is necessary for
proper adjudication and to decide the rights of the parties in
respect of immovable property in the interest of justice. At
the same time the delay in seeking the present amendment
can be compensated by imposing cost. Hence, under the
facts and circumstance of the case, this court is of the
considered opinion that, the defendant No.5 has made out
the grounds and he is entitled for the relief as sought in
[.A.No.5. Hence, this court answers Point No.1 and 2 in

Affirmative.
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15. POINT No.3:- In view of my findings on above points

and having regard to the facts and circumstances of the

case, this court proceeds to pass the following;-
ORDER

I.LA. No.V U/o 6 Rule 17 R/w U/sec 151 of
C.P.C filed by the defendant No.5 is hereby
allowed, subject to payment of cost of Rs.200/-
to the plaintiff.

The defendant No.5 is permitted to amend
the written statement as sought in I.A.No.V and
furnish amended written statement.

(Dictated to Stenographer, transcribed and typed by her,

corrected and then pronounced by me in the open court this
the 11" day of September, 2023).

[Jagadeesh Biserotti ]
Prl. Civil Judge and J.M.F.C,,
Athani.
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(Orders pronounced in the open court, vide separate orders)

ORDER

[.LA. No.V U/o 6 Rule 17 R/w U/sec 151 of
C.P.C filed by the defendant No.5 is hereby
allowed, subject to payment of cost of Rs.200/-
to the plaintiff.

The defendant No.5 is permitted to amend
the written statement as sought in I.A.No.V and

furnish amended written statement.

[Jagadeesh Biserotti ]
Prl. Civil Judge and J.M.F.C,,
Athani.

ORDER

I. A. No. VI filed U/o 7 Rule 11 R/w U/Section
151 of C.P.C by the defendant No.5 is hereby

rejected.
No order as to costs.
[Jagadeesh Biserotti ]

Prl. Civil Judge and J.M.F.C,,
Athani.



