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ORDER ON COMMISSIONER REPORT
DATED 09.12.2021

Heard both sides on the commissioner report.

2. In this suit, the Surveyor, A.D.L.R. Land Records,

Belagavi was initially appointed as Court commissioner

on 16.07.2014. Finally, the commissioner was re-
appointed on 30.09.2021 and the commissioner was
directed to carry out the work as per order dated
16.07.2014. The commission warrant was issued and
the Court commissioner has submitted the commission
report along with the map. The plaintiffs and the
defendants No.1 and No.2 have filed objections to the

commissioner’s report.

3. The objections of the plaintiffs to the

commissioner’s report are as follows :

They have stated that the commissioner's report
is partly correct and partly wrong. They have further

stated that the commissioner has not followed the
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memo of instructions submitted by the plaintiffs and the
defendants and not carried out the work as per the
memo of instructions. They have further stated that the
Court commissioner has not measured the property
fallen to the shares of Shri. Vilas Jivaji Kulkarni and
Ashok Jivaji Kulkarni and also the property fallen to the
share of Shri. Shankar Rao Kulkarni. The Court
commissioner has not measured the set-back areas left
by the defendants and other encroachers with attached
portion of the properties belonging to the defendants.
The Court commissioner has not properly mentioned the
deviation of the boundaries of the plaintiffs’ property due
to encroachment with measurements of set-back area.
They have further stated that the Court commissioner
has not submitted the exact location of the property of
the plaintiffs measuring 05 Guntas 09 Annas out of total

area.

4, The objections of the defendants No.1 and No.2

to the commissioner's report are as follows :

They have stated that the Court commissioner
has not carried out the commission work as per the
memo of instructions and without collecting the
documents from the respective offices such as A.D.L.R.,
D.D.L.R., Gram Panchayat, Hindalaga. He has not
followed the correct procedure in preparing the report.

The Court commissioner has not answered the queries
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sought by the parties. Hence, they prayed to reject the

commissioner’s report.

5. The learned counsel for the defendants No.1 and
No.2 has argued that the Court commissioner report is
correct and it can be relied. He has further argued that
the plaintiffs have not mentioned which part of the
commissioner report is correct and which part of the
commissioner report is incorrect. He has further argued
that the measurement of the adjoining property is not a
ground for setting aside the commissioner report. He
has further argued that the objections pointed out by the
plaintiffs cannot be the ground for setting aside the
commissioner report. He has relied upon the rulings
reported in 1) AIR 1995 Madras 274, 2) 2000(1) KCCR
210 and 3) CRP No0.897/2015, Madras High Court,
Madurai Bench, dated 16.04.2019.

6. The learned counsel for the plaintiffs has argued
that the Court commissioner has not answered the
guestions in the memo of instructions. He has not
carried out the commission work as per the memo of
instructions. Hence, he prayed to reject the commission

report.

7. In this case, the Court commissioner is examined
as C.W.1 and the commission reports and other

documents are marked as Ex. C.1 to Ex. C.21. Ex. C.1
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is the commissioner report. C.W.1 is cross-examined by
the learned advocate for plaintiffs and the learned
advocate for the defendants. In this case, both the
advocates for the plaintiffs and the defendants have filed
the objections to the commission report and they have
cross-examined the C.W.1. It is relevant to refer the
cross-examination of the C.W.1 by the advocate for

plaintiffs.
He has stated as follows :

"POR0 S00BISTRY BEFOIER DOCH DI
38 Tortn Sbwotds FeERQ FIar AFordo
I8’ FOR) aé’rﬁ@?ﬁ u3dren esNY. 88 0ed
RIS emsa,oe» —acS:)o Q0 BTN
mzsodoaocﬁoﬁ SOV ,oe‘),ow odog)de 033
BWIY H0BT ¥BY T8 To3T B Oed
FYB 398 FoERI0RCIZT. TP FOBODY FeI
$39F QOO0 memo of instruction B
BedoO3 B0 FIMIN GLIVAQ 0TO WIDY
0BT xO.”

8. The C.W.1 has clearly admitted that he has not
answered all the questioned asked in the memo of
instructions. He has further stated that since there is
difference in the area shown in the sale-deed and area
in the possession of plaintiffs, it is not possible for him to
answer the quarries in the memo of instructions. He has
further stated that the difference in the area shown in

the sale-deed and the difference in the actual enjoyment
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came to his knowledge after surveying the suit property.

It

is further relevant to refer the further

examination of C.W.1.

He has stated as follows :

"0 BZE03 Fododd 2N 67 nooks 12
68 9003 20633 0. IY TR [SCRLY
290 TIIIY YOOI 2sort 61 103 3 BF OB
30eD2003eR H0mT XD, 6 Mootd 9 e85 0dvss
poria 3e3d FBR00INPNE 20k BFY SCDLY
e 08 XD, 0d0o FTITCLDOT B
238 gaagsmﬂd 03 BF SCHODLY WIHY
Q0T Z0. wome AN F W & 8Ny 20630 I
S0 evBedToded H0BT FO.  Wee
320309 206 IS G AR H0BO eGeDAZ,
WO TR 0309)WRTLH FTFD WeaT FToO
e3NE303,0¢ VYSPC DB TR B08eALTOF)VY.
w30 BIST TFoD FegB IIeFod T W
¥oOZW. B FISD OF AJer ITB03003 9
QeET NN, FPber Fowd 98/3 TY 82
LT euld YOOI, AFee BowT 99/1 TY 95
QLT euld  YoO3W. WO T [ler
DeDS0HLYPCOI. ABD TF HogdTN F0 vl
Borle ono AW S5 TP SCRLY WIDY
20638 0. FISI OF 00N BY ICDLY
QDCDE ey 9¥30d [kd VY 0BT =D,
Do AN ﬁéudo Prn®) 3zt Qudadee
BYIRE Forte F203 90OI VAonny 803N I
SCDODY evged QY. TR BVOBOITEO
Behden DD [ZBPTOT $2030 DACLE Tt
FVBY  WOB  JoDot3B  FIBYoDL  eee

Cross-



6 0.S.N0.451/2009

WBUTFH  WOORWOoW o8 Ded  35Ro
Ze03e0 SROPVY. H3=eDNLD adx)Te Fod
3§r1@§§o B30 H0BT 7D, F3ZeRNrt Forid
IZrdgy Beden BpcdoLZed, ©ET oY
odooxy)e TN ﬁgmfgo QCEOOFHDY. Toedo
BANY BEZoT NROHLYTOD Bodne e 295
Stercrial @%eﬁ 0993 [0B FBReDILL 0dvP)Be
3053 90D 0BT xD.”

9. It is admitted by the commissioner that the area
shown in the possession of the plaintiffs is 61 Gunthas
03 Annas and the plaintiffs are in possession of 61
Gunthas 03 Annas. He has further admitted that he has
not mentioned the difference area of 06 Gunthas 09
Annas comes in which portion of suit survey number. He
has further admitted that he has not stated the reason
for the difference in the area shown in the sale-deeds
and the actual possession. He has further admitted that
he has not mentioned the measurement of the pipeline
road. He has further admitted that he has not mentioned
the encroachment in the western side of the suit
property in his report. He has stated that there is
difference in the area in the possession of the plaintiffs
and the area of the property shown in the sale-deed. He
has further admitted that he has not shown the set-back
area of the houses situated in the western side of the
suit property. From his evidence, it is clear that the Court
commissioner has not stated the set-back area in his

report. It is further clear from the admission of the C.W.1
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that he has not mentioned as to whether there is
encroachment in the western side of the suit property or
not. Further, it is clear that the length and width of the

pipeline road is not mentioned in the said report.

10. The learned counsel for the defendants also
cross-examined C.W.1. In their cross-examination, he
has admitted that he cannot say in which side the KJP is
effected to the survey No0.98. He has further admitted
that he has not shown the survey stones in the eastern,
western and southern side of the survey N0.99. Further,
he has admitted that he has not shown the fact of
alleged encroachment made by the defendants in his
report. Therefore, from the admissions of the C.W.1 in
his cross-examination, it is clear that he has not
conducted the commission work as per the memo of
instructions. Further, he has stated that there is
difference in the area in actual possession of the
plaintiffs and the area of the property shown in the sale-
deed of the plaintiffs are different. But, this fact has not

been brought to the notice of this Court.

11.  Further, it is clearly admitted by the C.W.1 that he
had not shown the set-back area left by the owners of
the buildings situated in the western side of the suit
property. This suit is filed for permanent injunction and
mandatory injunction. The commissioner is appointed to

ascertain as to whether there exist any encroachment in
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the suit land or not. The entire report of the
commissioner will not state anything as to the alleged
fact of encroachment alleged to have been made in the
suit property. The Court commissioner has admitted that
he has not measured the buildings in the suit property.
He has stated that since there is difference in the area
shown in the sale-deed and the area in actual
possession of the plaintiffs, hence he cannot determine
the alleged encroachment in the suit property. The
plaintiffs have not shown the width and length of the
road. Admittedly he has not carried out the commission
work as per the memo of instructions. The learned
counsel for the defendants No.1 and No.2 in his

argument has relied on three rulings reported.

12. In the first ruling in the case of Gopalkrishnan
Vs. P. Shanmugam, reported in AIR 1995 Madras
274, it is stated that the appointment of Court
commissioner on mere request of one party without

application of mind is illegal.

This ruling is not applicable to the case on hand,
because both the parties have objected the commission
report on the ground that the Court commissioner has
not carried out the commission work as per the memo of
instructions. Further, the commissioner himself has
admitted that he has not carried out the commission

work as per the memo of instructions. Further, he has
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not answered the quarries regarding the alleged
encroachment. He has further admitted that he has not
measured the buildings in the suit property. He has
further stated that it is not not possible for him to show
the suit property on account of the difference in area
shown in the sale-deed and the area in the actual
possession of the plaintiffs. The defendants have also
objected the commission report on the ground of not
carrying the commission work as per the memo of
instructions. The Court commissioner has admitted that
he has not carried out the commission work as per the

memo of instructions.

13. In the second ruling in the case of Sri. M.
Chandayya Vs. Sri. A. Raghunatha Rai and Others,
ruling reported in 2000 (1) KCCR 210, the Hon’ble
High Court has stated that the additional report can be

called from the same commissioner.

This ruling is not applicable to the case on hand,
because the Court commissioner has not carried out the

commission work as per the memo of instructions.

14. In the third ruling in the case of Kalaiselvan Vs.
Gunaseeli, reported in C.R.P.(NPD)(MD) No0.897/2015,
the Hon'ble Madras High Court has held that the

mechanical rejection of the application is not proper.
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This ruling is not applicable, because of the
reason that the commissioner has not carried out the
commission work as per the memo of instructions. This
fact is apparent on face of record and the Court
commissioner has admitted the same. Hence, the ruling
relied by the learned advocate for defendants is not

applicable to the case on hand.

15. Since the commissioner has carried out
commission work as per law, the commission report is
not acceptable. In this case, the Court commissioner
has stated some difficulty in carrying the commission
work in the suit property. Hence, it is just and essential
to hear the parties on these aspects. Hence, | proceed

to pass the following :

ORDER

The report of Court Commissioner
dated 09.12.2021 is hereby rejected.

Prl. Civil Judge & J.M.F.C.,
Belagavi.

For further hearing. Call on 30.11.2022.

Prl. Civil Judge & J.M.F.C.,
Belagavi.



