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(i)  a person must have drawn a cheque on an account maintained
by him in a bank for payment of a certain amount of money to another
person from out of that account;

(ii)  the cheque should have been issued for the discharge, in whole
or in part, of any debt or other liability;

(iii) that cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of its
validity whichever is earlier;

(iv) that cheque is returned by the bank unpaid, either because of
the amount of money standing to the credit of the account is
insufficient to honour the cheque or that it exceeds the amount
arranged to be paid from that account by an agreement made with the
bank;

(v)  the payee or the holder in due course of the cheque makes a
demand for the payment of the said amount of money by giving a
notice in writing, to the drawer of the cheque, within 30 days of the
receipt of information by him from the bank regarding the return of
the cheque as unpaid;

(vi) the drawer of such cheque fails to make payment of the said
amount of money to the payee or the holder in due course of the
cheque within 15 days of the receipt of the said notice. Being
cumulative, it is only when all the aforementioned ingredients are
satisfied that the person who had drawn the cheque can be deemed to
have committed an offence under Section 138 of the Act.”
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118. Presumptions as to negotiable instruments. Until the
contrary is proved, the following presumptions shall be made:

(a) of consideration:- that every negotiable instrument was made
or drawn for consideration, and that every such instrument, when it
has been accepted, endorsed, negotiated or transferred, was accepted,
endorsed, negotiated or transferred for consideration;

(D) as to date:- that every negotiable instrument bearing a date was
made or drawn on such date;

(c) as to time of acceptance:- that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity;

(d) as to time of transfer:- that every transfer of a negotiable
instrument was made before its maturity;

(e) as to order of endorsements:- that the endorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon;
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(f) as to stamp:- that a lost promissory note, bill of exchange or
cheque was duly stamped;

(g) that holder is a holder in due course:- that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for unlawful
consideration, the burden of proving that the holder is a holder in
due course lies upon him.

139. Presumption in favour of holder:-It shall be presumed,
unless the contrary is proved, that the holder of a cheque received the
cheque, of the nature referred to in section 138, for the discharge, in
whole or in part, of any debt or other liability.

(v.3) YHi A1 SIA SUI SUI A%2NHI VoA Ioflo] VS
5d1 31a s3] ASIRY Al AUl AAojHlailaf Visol S lofl 1% Slofl U &
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8ldal Jl. edid Q34 eidlogal 1 Aol ' AIR 2001 SC 3897 o)
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"Section 139 provides that "it shall be presumed, unless
the contrary is proved, that the holder of a cheque received the
cheque, of the nature referred to in Section 138 for the
discharge, in whole or in part, of any debt or other liability."
The effect of these presumptions is to place the evidential
burden on the accused of proving that the cheque was not
received by the complainant towards the discharge of any
liability. Because both Sections 138 and 139 require that the
Court "shall presume" the liability of the drawer of the cheques
for the amounts for which the cheques are drawn, as noted in it
is obligatory on the Court to raise this presumption in every
case where the factual basis for the raising of the presumption
had been established. It introduced an exception to the general
rule as to the burden of proof in criminal cases and shifts the
onus on to the accused. Such a presumption is a presumption of
law, as distinguished from a presumption of fact which
describes provisions by which the Court "may presume" a
certain state of affairs. Presumptions are rules of evidence and
do not conflict with the presumption of innocence, because by
the latter all that is meant is that the prosecution is obliged to
prove the case against the accused beyond reasonable doubt.
The obligation on the prosecution may be discharged with the
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help of presumptions of law or fact unless the accused adduces
evidence showing the reasonable possibility of the non
existence of the presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption
lay not only in the mandate to the Court, but also in the nature
of the evidence required to rebut the two. In the case of
discretionary presumption the presumption if drawn may be
rebutted by an explanation which 'might reasonably be true and
which is consistent with the innocence" of the accused. On the
other hand in the case of a mandatory presumption "the burden
resting on the accused person in such a case would not be as
light as it is where a presumption is raised under Section 114 of
the Evidence Act and cannot be held to be discharged merely
by reason of the fact that the explanation offered by the accused
is reasonable and probable. It must further be shown that the
explanation is a true one. The words 'unless the contrary is
proved' which occur in this provision make it clear that the
presumption has to be rebutted by proof and not by a bare
explanation which i1s merely plausible. A fact is said to be
proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so
probable that a reasonable man would act on the supposition
that it exist. Unless therefore, the explanation is supported by
proof, the presumption created by the provision cannot be said
to be rebutted.
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