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the ratio in the ruling of Dalsukhji V/s. State of Gujarat (1969-1) 75 Cri. L. J. 695
where it has been held that the provisions of rules 4 and 5 of the rules are
mandatory in character and that where the prosecution solely relies on a report
of the Chemical Analyser for blood concentration presumption under sec. 66(2) of
the Bombay Prohibition Act cannot be drawn unless the mandatory provisions of
rules 4 and 5 of the rules have been scrupulously followed. The Legislature must
have in its wisdom provided the period of seven days for the blood sample to reach the
testing authority with a view to see that there may not he any tampering with the blood
sample collected or that the alcohol contents of the sample of blood may not increase
if it was kept in possession of the medical officer or his subordinate for an unduly long
period. There is no evidence on the record to show in whose possession this phial
remained till it was sent to the Chemical Analyser. There is also no evidence about the
precaution having been taken to ensure that there was no tampering with the contents
of the phial when it was with the medical officer. There is also nothing on the record to
show that for a period of eight days this sample was kept in such a place that it was not
liable to deteriorate. It cannot be said with definite certainty that because of the breach
of this rule of sending the blood sample to the testing authority so as to reach that
authority within seven days it was not likely to affect the result of the analysis. If ratio
decidendi of Ukha Kolha's case is looked into then the certificate of the Chemical
Analyser which was a result of the mandatory provisions of rules 4 and 5 of the rules
particularly the provisions now under consideration is not valid and the same may as
well become inadmissible in evidence. If that be so we cannot look into that
certificate; nor would be the evidence of the Chemical Analyser in any way improves
the matter. In my opinion the mandatory provisions under consideration have not been

followed in this case.
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