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Special Civil Suit No.22/2018

:: Order Below Exhibit - 245 ::

The present application 1is filed by the
plaintiff for adding issues which are framed
vide Exhibit-237. It 1is say and submission of
the plaintiff that, in this particular suit,
defendant nos.1, 4, 5, 6, 7 & 10 have filed
written statment as well as counter claim
against the plaintiff. It is also say of the
plaintiff that when counter claim is filed by
the defendant, then defendants are also
required to prove certain facts which are
pleaded by them and which are not within their
control and which are not pleaded by the
plaintiff. Hence plaintiff prayed to add
following issues in the original issue framed
vide Exhibit-237.
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Reply of this application qua defendant nos.
1/2, 7 & 10 came to be filed vide Exhibit-246.
While other defendants have not appeared before
the court and hence this court has closed the
right of the respective defendants. Ld.
Advocate Mr.A.V.Sumant was representing
defendant nos. 1/2, 7 & 10 when reply came to
be filed. However on 22/10/2024 Vakalatnama
came to be filed by Ld.Advocate Mr.R.R.Patel
for defendant nos. 5, 7 & 10. Arguments of this
application came to be carried out by Ld.
Advocates.

Ld. Advocate Mr.P.K.Kapadiya for the plaintiff
submitted that, this 1is not a simple suit
wherein only plaintiff has prayed reliefs from
the Court. He has submitted that this is a suit
in which defendants which are mentioned in the
application have also filed counter claim
against the plaintiff and interim injunction
application are also filed against the
plaintiff. Thus, he has submitted that when
defendant have approached this court by filing
counter claim, they are required to prove their
pleadings which are pleaded by them in their
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written statement as well as counter claim. He
has submitted that framing of these issues will
help the court to dispose of the suit
appropriately and according to law. He also
refer to Exhibit-237 which are issues framed on
03/01/2024. Having refer to the same, he has
submitted that up to the Issue No.7, burden is
only casted upon the plaintiff. However, when
counter claim is filed by the defendants, then
defendants are also required to prove their
case against the plaintiff and hence, he prayed
to allow this application and add issues
mentioned in this application after issue No.7.
Ld. Advocate Mr.R.R.Patel subsequently appeared
for defendant no. 5, 7 & 10 and orally
submitted that he has no objection, 1if the
present application 1is allowed. For other
defendants, no one is appeared before the Court
to mention any thing and hence, this Court has
decide this application considering the
pleadings of the defendants as well as issues
framed vide Exhibit-237.

Having heard Ld.Advocates for either sides and
having perused the record of the suit, this
Court is more particularly gone through Written
Statement & Counter claim filed by defendant
no.l1 & 6 vide Exhibit-19, Written Statement and
Counter claim filed by defendant no.4 & 5 vide
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Exhibit-20 and Written Statement and Counter
claim filed by defendant no. 7 & 10 vide
Exhibit-21. It is settled principles of 1law
that counter suit or counter claim is all
trappings of plaint. To put it in other words,
it can be said that Counter claim is always
consider the plaint of the defendants. Having
this particular principle in mind, this Court
has decides the present application. It is apt
to note that, defendant no.1 & 6 in their
Written Statement on Para 45 has pleaded that
to co-operate the plaintiff no.1l, cheques which
were cleared were transferred in the company
named Raymond Patel Giletin and same was kept
as deposit. From this particular averment or
pleading of the defendant no. 1 & 6, it appears
that there is a specific pleading of defendant
no. 1 & 6 that amount was transferred to the
company of defendant no.l namely Raymond Patel
Giletin and was kept as deposit.

So far as Issue No.2 which proposed plaintiff
1s concerned, this court finds that there 1is
connection of said company with present suit.
Even other-wise written-statement and counter-
claim of the defendant nos. as mentioned above
also suggests that, amount was deposited in the
company. Thus, this issue 1is also very much
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important when suit is based upon oral
agreement.

So far as proposed Issue No.3 1is concerned,
half issue is already covered in Issue No.l, so
far as remaining part is concerned, it is about
payment of amount to the plaintiff by the
defendant in cash and how much amount is paid
by the defendant. In this context, it 1is
required to note that proposed issue No.l 1is
pleaded by the defendant, and facts are pleaded
by the defendant no. 1 & 6 on Page 45 that
interest of the same paid by the defendant no.1l
to plaintiff no.l. When such assertion 1is
there, it 1is always duty of the parties to
prove such assertion by leading evidence. Thus,
it is always upon the defendant to prove this
particular fact. The simple reason behind this
belief is that parties who makes any assertion
before the Court is always bound to prove the
same by leading evidence. When defendants have
clearly stated that they have paid interest to
the plaintiff in cash, then it is the duty of
the defendants to prove the same.

So far as proposed Issue No.4 1is concerned,
when there is assertion by this defendant with
regard to the payment of interest on the
deposit with Raymond Giletin and Raymond Patel
Giletin company, same requires to be prove by
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documentary evidence and hence, this Court
believes that defendant also required to show
that whether they have shown this amount in
their Balance Sheet or Audit Report or not.

So far as another proposed issue is concerned,
this Court believes that this issue 1is also
very much essential for just decision of the
case. The reason behind this belief 1is that,
the defendant's case 1is very much directly
connected with depositing the amount with the
said Raymond Patel Gileting Company which 1is
admitted by defendant No.l. The defendant no.1l
in his Reply/Counter Claim on Page 45 in Para
21.10 asserted as under :

"gIgl ool 1 A ol A8SIR AIUlall RIE AER AS] sdlRR Adi dal

UlAdlgl ol 1 A ofl 3Hos u2d DALlal aldHll SudlAi 2loASR
s3] €l18d1 val sIRle als _Avdl. "

Same averment is also in Written Statement and
Counter Claim by defendant nos. 4, 5, 7 & 10.
Hence this Court believes that if this Issue 1is
framed, then it will help the court in just
disposal of the suit. The defendants have also
made assertion in their Written
Statement/Counter Claim that they have borne
some expenses, which was not finds litigation
up to the Hon'ble Supreme Court and they have
paid expenses of the same. Hence, the defendant
also required to prove this particular facts.
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So far as proposed Issued No.7 1is concerned,
this Court Dbelieves that the 1issue of
possession 1is also one of the important aspect
in this particular suit because this suit 1is
based upon oral agreement as pleaded by the
plaintiff and hence handed over the possession
is also one of the important factor. Hence,
this Court believes that this issue is required
to be added.

So far as Issue No.8 is concerned, it is always
upon the bonafide purchaser to prove that they
have bonafidely purchased the suit property and
were not having any notice as to the litigation
with regard to the immovable property. When
there 1is a issue of Bonafide purchaser, it is
always required to prove by the person who
claim to bonafide purchaser. In this issue, as
pleaded by the defendant Nos. 2/4 to 2/8, 3/3,
3/4, 8/4 to 8/7, 9/2 & 9/3, they are bound to
prove that they were bonafide purchaser.

So far as another issue No.9 is concerned, this
Court believes that as earlier issue No.8 1is
decided by this Court, same will also decide
validity of the sale deed executed in favour of
the defendant nos.2/4 to 2/8, 3/3, 3/4, 8/4 to
8/7, 9/2 & 9/3. This issue No0.9 is not required
to be frame, it can be decided while deciding
the final decision of the suit.
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Having heed to the above discussion, this Court
firmly believes that party who makes positive
assertion before the Court is required to prove
the same by leading evidence. As discussed
earlier, when defendants have came up with
Written Statement and Counter Claim, they have
also required to prove their case to have
reliefs in their favour as claimed by them.
Framing this issues will not caused any
prejudice to the defendants as they have all
the rights to prove their case by leading
evidence. On the contrary, framing this issue,
will not help the Court in just disposal of the
suit. More particularly in the present suit
which is based upon the oral agreement and for
specific performance of the said oral
agreement, after evidence 1lead by both the
parties i.e. plaintiff and defendant, then it
will ultimately help the Court to decide the
suit in accordance with the law and by having
heed to the facts asserted by parties of the
suit. When Counter <claim 1is filed by the
defendant, as stated above, same is considered
as a plaint, in such circumstances, defendants
are always required to prove their case to have
reliefs in their favour and hence, burden is
also lies wupon the defendant to prove their
case and to have reliefs claimed by them. Hence
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in better interest of justice to decide the
suit in accordance with the Counter Claim filed
by the defendants, following order is passed.

:: ORDER ::
. The present application is hereby partly
allowed and following Issues to be added after
Issue No.l1 to 7 as Issue No. 7/A, 7/B, 7/C,
7/b, 7/E, 7/F, 7/G, 7/H:
7/A. L UlAdIEl 6i.q,%,U 5,9 dal 002l YUR S B 3,
qI1ElRAIRA ¥ 284 AU [SHd HI2 A d 54 AAIRA oS DAL
SUofldi 20l 3HoS DALl SUdflal slulXble dls 210d.
7/B. gL UlAdIEl 6i.q,%,U §,9 ol 00l YAUR S B 3,
qIglAloll s&UI Yol dIElRAIRA eldidial] ¥lailoll AuiRl 24Ty U2
UM 254 5 % UlAdIE]RAN0ll i21d Aosall UldHi ¥l &Ad &, d
24 UAdIEl 6. A,7¥,U, 5,9 Aal 20 alAl $Udll dd] 2dlsRal
A5 B.
7/C. M[AdIE]l of.q,¥,U §,9 dal ool YRJAR S B 3,
U(dd1Elloll 891 ¥ AIERAIA ¥ 254 YSAd] d 28H oS U2d
A2l Sudflai slulXble als y3cll, d 8H dflofl sudflai
shulzle a3 a3l & al d 28H U UIAUIERAIRA ASSI dlell
gIglAlal I U2 YSRUI B ol d @I Ueall 2cl oIl A% [Eal
Il Ysu1 8,
7/D.g UAUIEl oi. ,¥,U,5,9 Ja 1CUIRA RUR S2 8 5,
alE Al YYIH| HoS DALl dl WeS U2d SUdlAi sluixsle
A19d| ofl@ll Aal dall BU AN 1% SUdlall AQoH MeHi daH
Alsle RUIgHi aid1dd] & 4.
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7/E.  MAUIEl 6i. U,%¥,U §,9 ol 00l YRAUR 2B 5,
UlAdi€l oi. a,%,U,5,9 a 100124 WS DAZlal 5 oS Ud
DA2lal SUdflail STRS2A & 5.

7/F. ulAUIElRAl RAR 52 8 5, eldidiol]l [Adsd i3 JMH
siei a2l ofl® siguel sieai ¥ sig siuelsly dsd Uddl dal
dHIH U UlAUIElRAIRA ¥d sEl 8 val d Hizell dsldl vl
UQUIElRAIRA nd A5dl .

7/6.4QUIERA WRaRr s & F eldidioll  (Adsdel s
YQUIERA vIA 8,

7/H. gufQuigloi. /v el /¢, 3/, 3/3, </v ¥ ¢/
d¥l ¢/ Aal ¢/3 oA eldigiof] @asdl Usl & @Adasdl 2.
Al edidxe] el s3 Aa WEd] & Al Gllatiglgds UA% &
5 53 2al d €2dId%] SIAEAR0l| 8,

No order as to cost.

Order signed & pronounced on 18" November, 2024.

Place :- Savli (Vikram Karsanbhai Solankil)
Date :- 18/11/2024 Principal Senior Civil Judge

Ta: Savli, District : Vadodara.
Judge Code No.:-GJ-01099

R.J.Chauhan



