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"an Appellate Court has to follow Sec.386 of
Cr.P.C. It is the duty of an Appellate Court to look
into the evidence adduced in the case arrived at an
independent conclusion as to whether the said
evidence can be relied upon or not and even it can
be relied upon then whether the prosecution can be
said to have proved beyond reasonable doubt on the
said evidence. The Credibility of a witness has to be
adjudged by Appellate Court in drawing inference
from proved and admitted facts. Further appeal can
not be disposed of without examining the records/

merits."
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Section-138:-
Dishonour of cheque for insufficiency, etc., of
funds in the account.—Where any cheque
drawn by a person on an account maintained by
him with a banker for payment of any amount
of money to another person from out of that
account for the discharge, in whole or in part,
of any debt or other liability, is returned by the
bank unpaid, either because of the amount of
money standing to the credit of that account is
insufficient to honour the cheque or that it
exceeds the amount arranged to be paid from
that account by an agreement made with that
bank, such person shall be deemed to have
committed an offence and shall, without
prejudice to any other provision of this Act, be
punished with imprisonment for 4[a term which

may be extended to two years’], or with fine

which may extend to twice the amount of the
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cheque, or with both:
Provided that nothing contained in this
section shall apply unless—

(a)  the cheque has been presented to the bank
within a period of six months from the date on
which it is drawn or within the period of its
validity, whichever is earlier;

(b)  the payee or the holder in due course of the
cheque, as the case may be, makes a demand
for the payment of the said amount of money
by giving a notice; in writing, to the drawer of
the cheque, 5[within thirty days] of the receipt
of information by him from the bank regarding
the return of the cheque as unpaid; and

(c)  the drawer of such cheque fails to make the
payment of the said amount of money to the
payee or, as the case may be, to the holder in
due course of the cheque, within fifteen days of
the receipt of the said notice.

Explanation.—For the purposes of this section, “debt
of other liability” means a legally enforceable

debt or other liability.
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Section-118
Presumptions as to negotiable instruments.—
Until the contrary is proved, the following
presumptions shall be made:—

(@ of consideration:—that every negotiable
instrument was made or drawn for
consideration, and that every such instrument,
when it has been accepted, indorsed, negotiated
or transferred, was accepted, indorsed,
negotiated or transferred for consideration;

(b) as to date:—that every negotiable instrument
bearing a date was made or drawn on such date;

(c) as to time of acceptance:—that every accepted
bill of exchange was accepted within a
reasonable time after its date and before its
maturity;

(d) as to time of transfer:—that every transfer of a
negotiable instrument was made before its
naturity;

(¢) as to order of indorsements:—that the
indorsements appearing upon a negotiable
instrument were made in the order in which
they appear then on;

(f)  as to stamp:— that a lost promissory note, bill
of exchange or cheque was duly stamped;

(g) that holder is a holder in due course:—that the
holder of a negotiable instrument is a holder in

A-AcAHYY,
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due course: provided that, where the
instrutment has been obtained from its lawful
owner, or from any person in lawful custody
thereof, by means of an offence or fraud, or has
been obtained from the maker or acceptor
thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving
that the holder is a holder in due course lies
upon him.
Section 139.

Presumption in favour of holder.—It shall be
presumed, unless the contrary is proved, that
the holder of a cheque received the cheque of
the nature referred to in section138 for the
discharge, in whole or in part, of any debt or

other liability.

9. GURlsd exilddiAi 241Ad] daIAH sIuEISIY AaIdIgA] A18 (A,
2IUA HAEIEdoll YSIEl Hal [A.21RIA AEIGA AHS 4| SIHoli
Jrulosoe /{1 sPlAIE]l sl 2%, SAUIMIT AIAAI AL
WA dURAdIHI 241 dl,

Q. 2iRIA AEIAd AH Al SIH USR] dse]
of 1A H¥otoll Y191 2% S41H] A41dd 8.

sAu1E u2iall Hivlls Yridl]

sH | A18€d [QoId Ais

1. |SRAED Holl¥gHR  Alecidid  2HAdId(l oy
AI2IE WRof] A UIR

A-AcAHYY,
dndl @ Rl



13 (sdloid AUld ol. %3 /202w

. [A18e [Qadcid 2MRudcd  geidluidll | 3¢
xcilof]

S3IRUIE U2iofl 211951 YRid]

SH |€2d19%dl] [Aa1d IS

. |s2RAIElal AHIE1RSISA oiSd, 3/4

2. ARl AI0d 818 BYlall allRll JosH 221|aS
Sluigdoestl  BAIGHI dldd  ddl  ude
As51Goe (A, ofl 2421, 2]y,

3. | ARIRT AHUd sAUIEYIN VS of.00ACTF| 19
dlo A44d As,

¥. | AS dl.00qCTy I s SIAAU1E)A UldIall Gis|a¢
Wididl SluiXéle s3d  dofl  sud  ds
s1GBoeR 2dlu

U, | AS dl.009CTYT dINl AUSs lIGoAH YAl doll|ac
AAA VS 6l1GaA U1

S, AH1R1Ula AQUIR ggioll Aladl@all 2AalA usld |0
HIRSA AU 222423]
al1ElAofl A 22N UaS

9. ARVl AUIR dloll 2laid1@0ll AalIA dSId |4
HIR§A AHIUA 22Y23alIdl uisdd dofl ulRe
uildlofl s1Gc2? 2d1udl] 2444 oisd

. ARVl AUIR ggloll Aloidl@all Aalld dSIE|[R
HIR§A AINA 2223 oflgld wsdd ¥ Ud
2Jd d AHAM SUR

c. | AR 8dl G2 Y YSIH gsld HIR§d |3
A IUH 223J23] all]Reofl 21246

A-AcAHYY,
dndl @ Rl



14 (sdloid AUld ol. %3 /202w

YN U2is

10. | AR Wl U0l AR0lIH Hd YsIA asld ¥
HIRSA AU 22J23alldlA wsdd dofl UlRe
Uidlall s1Go2R 2dludl 244d dls

9. | ARIla Bl GRall A6 Yd YSIA dsld |u
HIRSA AUA 22Y23olldlA wsdd ¥ URd
9Jd d AHAd SU

R. | AR Yol Wl AallH dSIA HRSA|RS
2223 oligl Holl 2RyIell UlRe uidlal
AHloldigfol IUIE

3. | s3ARAEIRA HHard WI[Axsal 22120611 ol1def]|30
sAAICI ol dUR €Ul S 9 d HEMG
o121RUI[ASI0l] EIVA]

v. | SARAEIRA HHad WIAx%al 221011 oflHof] |39
a1o1RUI[ASIo1l ARiolluidd]ol]l U1 d cisd

Qu. | sAAIElaIRA 2lHoid WIAx%el 2210l ollHe]| 32

~N N

shuiellell  dqur  dal s © - do
f.24.2]. A42.0fl uHIGId aisc

5. | sAAIElaA 2lHo1d WIAx%ol 221011 oflHe]|33
A1 2419d ds vidiofl Ausloll uHIRId cisd

9. | §3RUIElalIAlo] 2cl 2022-R ofl osH2 el | 3w
AsallAAcedll vl sisd

ac. | SR AHRAU [QA3ea dadl H.Uu. SI8[e¢ /R
HSIA AS cf1GoAall A AU & ¥ SIH Ao
oidloll 2ol 2URIMMall clief (adiGief
aiAlall Aloklz UIdlA ediRrl Adidl A419d
%4161 d SIHall Aoy al ARIY] ol 22111

A-AcAHYY,
dndl @ Rl



15 (sdloid AUld ol. %3 /202w

oll ¥dIof
ae. | Aelall otdfotiof] S1arye2 2Aexs sl 3¢
0. | A2 deR 0
9. | 221U Udoe Hi2ofl 242%] ¥
R. | 2ledoe AR 322 A21[g520]] oisd Yo /9
23. | V2osce A2N(5520 aisd Uo/?

— 22 AR dR§ €219 Y191 12 —

sH | [a1R110f] [€2c119%0f dfof

1. |59/ [AlHolie (A3ea ofl.2:AR.ylBfH1-00u(q)
sl.AlaR.wu(HgR) a@l 200% [5.d1.9.%
¥3§

/. |59/R A cdIdIoRIg ¥ssel ([A3es Hloil2f]
sigllalig ¥5801—5. 1. 211R.200E()
9035 (cllA.)

3. [59/3 | el 2ol sudl (A3es Ao dl.
AofldgHiR Aos suUdll ol oflidl-
200¢(R) sl.AluR. acu(HgRA)

SARUIE U2l edRl BWRIsd HIvls duy e2did%] yridl [FHdi
o SIE YRAYIRAT % SAIHT A1dd ol€fl. dHy ARI] gl

sig Vs § Altia Yudl 2 sA1di 41dd ofel.

R. €l oflaNeflAcid gogHoe Asedd] sAH—-13¢ Yool Yotiai
siA AR [A3ear €l aNNAoid gogioe dseddl saH-

3¢ Yxol del €l adnflAoid gogioe Aseddl saH—aa

A-AcAHYY,
dndl @ Rl



¢ #¥O GuRed YJAd HajHloflof visal 51 I al SUI 221058
Alg Ysell AR sdla, 6 & d (AT clIHER AdIRRY
Aelddali [Groll oli€at cl12 [A3e81 EcIA™Y ¥ 8215 21dla (5

Hlold) uac¢/ 009, dl.av/a/0¢ ai Ysieldl uldulled

16 (sdloid AUld ol. %3 /202w

~

2JAd Riealidl &dial Qi 241d dl, d of A Yol & 12—

A-AcAHYY,
dndl @ Rl

(a)Negotiable Instruments Act, 1881 — Section

118(b) — The courts below committed a serious
error in proceeding on the basis that for proving
the defence the accused is required to step into
the witness box, and unless he does so he would

not be discharging his burden. (Para 22)

(b)Indian Evidence Act, 1872 — Section 101 -

Burden of proof — An accused need not examine
himself for discharging the burden of proof
placed upon him under a statute — He may
discharge his burden on the basis of the
materials already brought on records — An
accused has a constitutional right to maintain
silence — Standard of proof on the part of an
accused and that of the prosecution in a criminal

case is different. (Paras 22 and 23)

(1999) 3 SCC 35 — Relied upon.

©Indian Evidence Act, 1872 — Section 101 -

Burden of proof — Whereas prosecution must
prove the guilt of an accused beyond all

reasonable doubt, the standard of proof so as to


actact:359
actact:408~S.101
actact:408
https://www.supreme-today.com/doc/judgement/00100003595
actact:408~S.101
actact:408
actact:359~S.118
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prove a defence on the part of an accused is
‘preponderance of probabilities’ - Such
inference of preponderance of probabilities can
be drawn not only from the materials brought
on records by the parties but also by reference
to the circumstances upon which he relies. (Para

25)

(d)Negotiable Instruments Act, 1881 — Section

118(b) — A statutory presumption has an
evidentiary value It is not necessary for the
accused to step into the witness box to rebut a
presumption — In a case where the chances of
false implication cannot be ruled out, the
background fact and the conduct of the parties
together with their legal requirements are
required to be taken into consideration — Once
the accused is found to discharge his initial

burden, it shifts to the complainant.(Para 26)

(2006) 6 SCC 39 — Relied upon.

(e)Negotiable Instruments Act, 1881 — Section
118(b) and 139 — The courts below erred in not

considering the probability of the complainant’s
advancing a sum of Rs. 1.5 lakhs on mere asking
and that too without keeping any documentary
proof — Similarly appellant issuing a cheque
knowing fully well that he did not have any

sufficient funds is difficult to believe. (Para 29)

2007 (12) SCALE 96; JT 2007 (13) SC 222 —
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Relied upon.

(f)Negotiable Instruments Act, 1881 — Section

139 - Important principles of legal
jurisprudence, namely  presumption of
innocence as human rights and the doctrine of
reverse burden introduced by Section 139
should be delicately balanced — High Court
wrongly refused to entertain the revision
petition.
GuRlsd YsIEl Yo ARIUIRA Uldiofl [A3esidi GuRed &dd
gjHloflo] Visol ([UUlose2d i1g UiAdfldE] (uoia sudl)
oli 221058 215 Ys&ll YuiR 539 uAid & Aol ARIVIA Uldiof]
[A3esHi GURYA &AW gHIollo] ViSal SAI HIZ Uld AIdiE
GuR oilofl AIud]l § Y4l 2% sl AU o1efl. AR
Uldlofl ([A3e GuRYd &JAA JgjHlIallol Visol $AI HIS 38S

G 2% &Ad Y1dlall Guldl s3] QIS 8.

13. €l adaNllANcid ogHoe As2all SEH—AUC A8l 13€ YXClali
oA loll SR GulRed Jdlal Hioll ASIU Hal sAUIR AR
GUR 1 AojH ol Visal Sdlofl ofI%] =flge &AdIgy Hiall ASIY
d dofAUlel dIFARH| IHER AU AHEIGA 20U(0)

AAIFRSAA—AA.]. wuedr Avicfly difl [A. (522

. 0IRSR ofl YSIEIHI Ulduiled &Ad Riedid] &liad Adiai

219 dl,
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ONCE EXECUTION OF CHEQUE IS

ADMITTED, PRESUMPTIONS UNDER
SECTIONS 118 AND 139 OF THE NI ACT
ARISE

A-AcAHYY,
dndl @ Rl

15. In the present case, the cheque in question has admittedly

been signed by the Respondent No.1-Accused . This Court
is of the view that once the execution of the cheque is
admitted, the presumption under Section 118 of the NI Act
that the cheque in question was drawn for consideration
and the presumption under Section 139 of the NI Act that
the holder of the cheque received the said cheque in
discharge of a legally enforceable debt or liability arises
against the accused. It is pertinent to mention that
observations to the contrary by a two Judges Bench in
Krishna Janardhan Bhat vs. Dattatraya G. Hegde,
(2008) 4 SCC 54 have been set aside by a three Judges
Bench in Rangappa (supra).

16. This Court is further of the view that by creating this

presumption, the law reinforces the reliability of cheques

as a mode of payment in commercial transactions.

17. Needless to mention that the presumption contemplated

under Section 139 of the NI Act, is a rebuttable
presumption. However, the initial onus of proving that the
cheque is not in discharge of any debt or other liability is
on the accused/drawer of the cheque [See: Bir Singh vs.

Mukesh Kumar, (2019) 4 SCC 197 ].

18. The judgment of this Court in APS Forex Services Private

Limited (supra) relied upon by learned counsel for the
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Respondent No.1-Accused only says that presumption
under Section 139 of the NI Act is rebuttable and when the
same is rebutted, the onus would shift back to the
complainant to prove his financial capacity, more
particularly, when it is a case of giving loan by cash. This
judgment nowhere states, as was sought to be contended
by learned counsel for the Respondent No.1-Accused, that
in cases of dishonour of cheques, in lieu of cash loans, the
presumption under Section 139 of the NI Act does not

arise.

APPROACH OF SOME COURTS BELOW TO NOT
GIVE EFFECT TO THE PRESUMTIONS UNDER
SECTIONS 118 AND 139 OF NI ACT IS CONTRARY
TO MANDATE OF PARLIAMENT

19. Recently, the Kerala High Court in P.C. Hari vs. Shine

Varghese & Anr., 2025 SCC OnLine Ker 5535 has taken
the view that a debt created by a cash transaction above
Rs. 20,000/- (Rupees Twenty Thousand) in violation of the
provisions of Section 269SS of the Income Tax Act, 1961
(for short IT Act, 1961) is not a legally enforceable debt
unless there is a valid explanation for the same, meaning
thereby that the presumption under Section 139 of the Act
will not be attracted in cash transactions above Rs.
20,000/- (Rupees Twenty Thousand).

20. However, this Court is of the view that any breach of

Section 269SS of the IT Act, 1961 is subject to a penalty
only under Section 271D of the IT Act, 1961. Further
neither Section 269SS nor 271D of the IT Act, 1961 state
that any transaction in breach thereof will be illegal,
invalid or statutorily void. Therefore, any violation of
Section 269SS would not render the transaction
unenforceable under Section 138 of the NI Act or rebut the
presumptions under Sections 118 and 139 of the NI Act
because such a person, assuming him/her to be the



21.
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payee/holder in due course, is liable to be visited by a
penalty only as prescribed. Consequently, the view that
any transaction above Rs.20,000/- (Rupees Twenty
Thousand) is illegal and void and therefore does not fall
within the definition of legally enforceable debt cannot be
countenanced. Accordingly, the conclusion of law in P.C.
Hari (supra) is set aside.

This Court also takes judicial notice of the fact that some
District Courts and some High Courts are not giving effect
to the presumptions incorporated in Sections 118 and 139
of NI Act and are treating the proceedings under the NI
Act as another civil recovery proceedings and are
directing the complainant to prove the antecedent debt or
liability. This Court is of the view that such an approach is
not only prolonging the trial but is also contrary to the
mandate of Parliament, namely, that the drawer and the
bank must honour the cheque, otherwise, trust in cheques
would be irreparably damaged.

AUIH, GWRISd YsIelHl uldullea &dd Regdid HYxol

dsRA3 As Gurell 2uel ARIlefl & dd] &slsdof 4RIV visa

del s2 dl ddi &5 (sl €l adNlAdeid gogdoe ol

SAH—¢ A8l A3€E AodAg] ojHIal AR [AReg) GulRed

&JAdIg] Hloidig] 2B & ol AA1Y AAojd ol 01 54 Iof] ¥UIGiENR]

AH1R1lot1 2MR 2Mls2 &Ac &ldiof Hioldlo) 28 &,

¥, [A.21Iud Aelddali s3RUIE] Aed S, &ldal SIHall Ulosce

dsell [A.21uA AEIA AHY Y, SAIHI AU YIUIA]

Aol [A.214A AEIAdO] AHL VA ISS dURIdAI URUL

RIS A1A 8 5, sRAERA Uldlofl sTRAIEHT 210 UldIali dlvls

WA R1Ad 8 5, AHARIlotIAT oAl el duiR €
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$2dl AH1Adl Vol g2RUIElell vl ARl &0il 2ol dUIR
gigloll 220 al%ls sTlA11 16l AUR e &1 Aol gviief] As &
AHHI Alotdle HSIH Wl &l, ARMloll ol g221€0N
Asofll 2419 UL U el [A2d1A R0l (21l
ol 21618 A1d] 2419d. 241R1Ulal AuUIR € 248 of121iofl %3321
Gefl gdl ARIUIA g3lu1E]l WA Y21k ixoil &1 Gellail ol
§ HIAHI WRd Ysdl H1udiefl 21RdA 31.U,00,000/—dfl Hid1Ef
s2al SNAIERA AHRIU] ol dl.¢ /U/20 ol A% Uldlofl gslaiell
ISSI 31.U,00,000/— wHRIlal® A0 Aol & AR
A 2dIsRdl. ARMRA Hidd 2Hy dId] w¥di 5326113 241RA]
uiRdall Aellall alliol GeriRf s3] R AURIUA s3uIE]
o Asl ol Ysdl AAudid] dia s3] As As ol.00acT,
dl.ac/ ¢/ ol A¥ os oslel yxRid  Aler s
Al AHloldlgoll SH 31.U,00,000/— ol AN, A4RI]
A s3la1Ela A1) [Ag1 BHal ARAA A0 S 2462 AsY] alieli
Holl %2l ¥e] s?luIEla (21 Asd S Hal HIRI VSall oIl
Holl Q. cURGIE ARV yuciiell sAUIERT Uldlall dls
uididiall cls 222 dos 2Alg oSl A AlotI@H] Uldlall
Uididl d As dl.a¢/ ¢ /219 dl AY slulple sdl A€ AS
Payment Stopped By Drawerdll Q21 2418 dl.ac/ < /29
ofl A% ARNUIRA AU Js AHIBoA UAA & Aol d &slsddl

%1l sAAIElS dl._RU/ ¢ /0l A% &UAd 8. AHIH, sABIElA

BUISd §d 31.U,00,000/— Yiafl Uil As] A 2RI
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s3d  gAIElD Wlel diel sl AHIdd. KU ARNA
a1, gorgioe Aseoll SHH—13¢ YXGiall ofl A B. dgai
*R1Ad ¢ 5, ARMRT A0E AJs A1ddl dXH1A asld]
HIR§A VS YxGiofl 284 UYd ANl HI2 d1.R9/ ¢ /29 ofl AY
29,518l AR ol 2HUd. & ol ARIlal
SIAIEUIN A011H dl.R¢/ < /2901l A% GiX] 2-A & ol
o121 o1l 21-d eldl 9di ARV i€l el ollElAall SIS
¥4Il ANUE o] Vol AS H¥Giofl WH AYd AHUA o],
SARUIE] agi w119 8 5, AR ¥1QIdl &l § Aol YidIHi
WAl alll of &ldl odl As ANl As Yol eisla o A
aoll.gogdoe vseoll FodigAlell ¢dl A ol S3NUIE]
of d¥oll SIRIEAWII a2l of Ysd]l 2l sduiEl 219
[QgiRie1d el BaUIS] 53d 8. Al ARIUIRA As Yl
28H AIUA o 8l dddll 2418 SaUls] Aal (A8 id s3d
alef, alall. gorgdoe Aseall saH—a3 ¢l s3RUIE s 8.

AIH, Al SlHall SARAIERT ARG el 24E ol iof]
%331 Gedl &di 31.U,00,000/— AHIUA 8. F oIl Ysd]
AUl ARIMIA &ldall suIEdIN As AIUA &dl dd] gslsd
AsAAdl eRdl WRidiRANY] A1 s1d s2lu1eud 385 GUR 2
S &ldlg) 2Ur ol 8,

[A.214d AHEIG AH2Ioll AHY YRAIA] dUIRAdIH] 2419 dl,
A1d] eslsael] [A3esdl] s1gf 65]sd 241RU] U2t ds2f] 3sS GUR

YRAR SAIHI 2419 &ldlg] scfld &g atell. aiu1gud 2RIV
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gl Gdlall dlddl olell Alodle VAdIuH alidol]l saiiel]
A0d Adl eslsd GdedulHl wAd]. dxy sIAIEIA
slulllell  gsladigll  31.u,00,000/ -4Vl &slsd
¥RIAd 8. Al Gloal 851sdl Fdi, d Ascllxie] QA< e
g1, AR 24141 Y1410 AR AHARIlA eI s1d] s1
ol ddl Yu oiId dldd 8.

Al sIHall S3ABIE]RA Uldiofl suIEHT Al 2A101E BUR
ofl 2RAUIRA Ais—udi ARIlal 2410d 28H 31.4,00,000/—
Uldlofl gsiaiell RAssi wRIMlel 20dIofl &slsa ureudl
¥RIAd 8. %Ry BaedUlAHI, " 21 sH HIZ] sH Hloldle
widluaaiel 211udl." adl eslsa wedd 8. cIRGIE g
GaeduidHi A did uil 9°s, A HIZ) sABAIE AUl AAUIAHI
ARMla HIFl s Alotole Vidluniefl 2110a1 dg, weldd
oiefl. 2118 wLI19d ©'S, HIR] sl gSIotHi A1UA 8. WRg
A1 A% d UldUU Hiell A10d & dY RAYse] oiidi 2R-d
8. A1, SARUERA Uldie]l il Hi Aleidlz VIdlunHIE
WAl AUAIof A1, ot®f] dd] 2uredl SClel, QU Glol 8.
AlH10 Ad S ulsd Asel] 9g 2196l 2201d &R &1,
A Al @fsd siga s1e Gglall ollRll AU, RIRGIE AS
of avf ugl adl ufsdoll GdeduwA AdIHI AHId AR &Y
Belatl a1l AISSA SUI AAIGSall HdHiY] AUdl d alloid
RAYS Ydlofl Aei1doll 28 d A IS Glicid 8. A1H, A

SiHoll SAAUIE] Uldioll BdedUuld duldHl S doiss AR
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o AUl &l Bdlall ol Alotdle UldIuH ofidail g3 Hiel]
AHUA A9 w99l #1294l STRAERT AR o S1e 84 &1
Geloll 2A10d ¥ o1€fl, A Hlall 2SIV aigl.

oRAIYU d2S s3Il Bdeduld duA s3viel o
gSlatall SIS AHIEURYRAA] %Y Sd ofell, Ad] oiAUId Y A B,
W, A SiHoll SFRAIEIRA Ais—¢ ol €2dIA%] YRidIall
22 218 [61.2¢ /2 &l A1 Hord WK %el 221011 ol IS o %
old2l1H Aol ASs GUR A1dd Scflal 01.999 /28 ol 2UA) €el]
sdl A19d &ldla] 2A1a1213 otrRUIASI dgell 2AIudIHi 2419d
EIVid] % SUIAHI 1A 8. d I SIA Ais—30 &l Y S| 8.
AHIH, Al sIA SAERT AA s gSlolal oflH i
s €219d o®fl, Al GiAUIY A1eA AWl UIN ¥RI 1R A1d]
otefl.

U, oRUIYU [01.3 /2 Ais—S &l 2% A%¥Rotl YAUI GI0id 4] 28H
gslal s W2l Higll Ysddie, ARell YRIdIHI €211Ad o1€l]
ddl orRud dldd 8. A1 aloid AHis—a§ ofl YA A1l ddl,
d di.a/w/2020 &l 39/3/2029 €&Rlolal AR &. FAHi
AR ula suidia AisdllaliAla dl.¢ /u/020 ol
1 A53¢] 31.U,00,000/— I dlél SAIHI AH1Ad
8 Aal AHIS—F ol YRIdI A AIZS ASIGs2s2 Aleu eRidid]
Aos suoflalilall 35S Hiell Andd +LlgIgs g sl 8. 2114,
Ais—ag &l %Y AR ofl Yidlal Fdl, del $FAAUIEIRA %Y 5

AHiS—37 d1l AR 21ds A (AP0l (8A16]] ayf 2024
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-2 ol 9¥oll Iedal %dl, dol A1¥all [8AIG] dlal oS
Asdioldall slannl’ xdla euidid AHisdlRul of1Aal
31.U,00,000/— dla U AUdIof, €A 8. d dHIH
WidIAlel Adl, s3Il 31.U,00,000/— AR WA
SIRIEAR0I ALl VS ols] oflsadl eldio, dHy sIAUIE]
o AR 241 84 dl.¢/u/202001 A% AsSYl AU
ol QUM Clol 8. IR A1l AR Hi s g ARl 241
28H AUYIHI A19d &d] AY duidini 241Ad o1efl dedi H1ot &f]
Ai§—1§ ofl YId] uilel, Gl Sl &ldliaf Hiofl ISId da oief].
Al GWRId Al AWR Holl¥gHIR AleoldId AAUIGEl Uldlall
olldol & d ULl RUR Glaig &1, I SIA $3RIIEl dlaid sy
AHis—5 oll Ax0ll YRIUI A&l AISAHIS— 3% IOl JosH2
eclol Al U Cloil, &1}, GRAIYU AHIdI A%0ll Ll
gosaal 3leololl YIdlg) Visol $3] ASH of &1, His—S &l
% AR Al AHis—3vY] 2y dosHeal 2ol Y141 Acig o]
dsRR AR uzial Heesdl aldia] ¥Rl AHIdg olefl. dHY
sAlU1EURI dof SIUEARG, ALL 31.U,00,000/ — AR wiA]
olis] feisadl &ldiof Wdl YA91Efl 385 GUR YRUR SUII
A$A 28l &ldlo] Hloidlo] 25 8.

1§, oiAIYUL] AHis—9 dial AsAHI AR sl Uldlddl 24l
HIZ GWRIAE Yol Aol Asall AIS] UIEH] Aoy dUIRIHI 9URRH
A8l Ad2 A2 8, HiS—9 dI0 VS Ulel dHal SIPUe|

SIIEAR0I ALl Aol Gl Sdlall iR dlad 8. W il
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oiU1d Aoid €] aaNNAoid gogioeoll sdH-20 ofl FldAIdIES
llol AdIHi 2419 dl d of | Yot 8.

20. Inchoate stamped instruments.—Where one person
signs and delivers to another a paper stamped in accordance with
the law relating to negotiable instruments then in force in
2[India], and either wholly blank or having written thereon an
incomplete negotiable instrument, he thereby gives prima facie
authority to the holder thereof to make or complete, as the case
may be, upon it a negotiable instrument, for any amount specified
therein and not exceeding the amount covered by the stamp. The
person so signing shall be liable upon such instrument, in the
capacity in which he signed the same, to any holder in due course
for such amount: provided that no person other than a holder in
due course shall recover from the person delivering the
instrument anything in excess of the amount intended by him to

be paid thereunder.

GUASd sAH dAIRT Adl AR sle adNflAeid gogoe
AIUolR Uldlol] A&l s3lal orgioe slef [Aard] il (il § 1€
(A2 otdlad dail BleSal AU dl Al [SA1AHT BlESal 1]
A3 [Aa1dl el dol Yoo sdlell 2181R0E] 2Hiudiai 241
dq Hioldlg) 28 8. Vi1 SIH iS—9 1A sl A48 241 SiHoll
ARIIRA Uldldll otefl Adl slef oiug AP0 &Rd o], ddl
AANHI AHis—9 d1n] AsHi sTRAIElA ofldH, dIFlu Al SH
AUISSIHI Aol ACEIHI duidl HIZ dURIIE Ul Aol ARIU

A S Al HIZ dURARAM Vol toal A2 3HE2! 8ldl HI21e
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N N

ARIMla doll SIE ([AAY dIM S SIT SRIEAWI UG HAO|
Uit dl &ld o] ¥R 1 A4 ofell.

gyl AS doiss A, Hidl AdiHl AT S AR
sAA1Ela s5d A8l sl vodu siPuRl [Aard) el [Qotloll SR
As AUE &dl dl ULl GWISd sdH—0 H¥H ARIYIA
s3RAIElS dofl 4¢3 QoA yrI 541 HIZ A2 Acdll AHal
AESIR AIUA &dl. A, Hioldlol 8 8. AR ARl I
AgfAe ol ofl ASAR A16A AvidIUIN FRI1RY A1dd] o]

Q9. Al s1A AR dsel] AsHiol]l 18] 21RAUlofl a1l Ad]
dsAR AdIHI A1Ad & al s2NAIEl] Gazduivi d vHefAeIal
AUt AYIE YOdIHi AH1dd &dl Aol ARIUIRA dofl %ot 41Ud
&adl. d 2421¢] dlal Ad] %33] Glal 8. ¥ of]A ¥l B.

A91d: —ARIIRA dHlal duIR As 2A1Udl dell ad sel sl olel
S A1 AsHioll A&l ARIlell & 5 otEl?
¥qiof :— AR As defal vH1ddl Hal Al HI3) a193lHi s3],
AIH, Al SIH §31A1Elof] A1oIE GuURel] YGiiofl 3o IS
ol A8l AR dilal] 361331 s3d 6d]. IR AR JsHi
ofl A&l uldief] o1efl Adl U1 241 SIA YRAUR SAIH] 4S9 18l
gldiaf Hiofl ASIU o1®fl. 211 GURId AiS—19 dIA] AS YsYLI|
HIZ CisHI %Y &dl ISl Ageid AHIUR]ld YRq silol GRidd]
J(sdl edRl Asdll el deil 2UMNAat 2120122 A1E 2uiIUd]

gl 8 ual A A8l gls adl 8ly, dl ddl AesiAAee Jled

AHIHI 2Ure LT AIUdIH] 1A &I 8. I SIH Ais—ac &
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2% 3ol Al ¥l PAYMENT STOPPED BY DRAWER il
ARAY] Wa $3d 8. A1H, VS WRd sl SIREI 2Ael SIS0 of
g, 2RI ediRl AsAHidll A8l 211R1lol] siefl Al ep1g Als Y
U1 Ul QI 1R A1 oief],

gyl oiRuIguel Asdll A8l aioidell dsAR el
¥qicioll doisse] AN R o], AHY Il GRAUIY YRUR
SAI HI2 Gisail 2A18€] duIA] 20(1A ot A12a1u20M Y141 241 SI
2% 531 Uldioll GiAUIY 241 SIH YRAR S ofefl. ddl AX10HI
uel AHRIUI d§ 24— 29 d1a AsHIofl A&l 241R1Ulofl o] dd
GIAIY AIGU AU I ¥ 1R 1A ofe].

2. AR dRg sARUIEll GdeduRiHl dsA3] As WRd §dl
ARl Hisadd oliglA4Hi dotifEal [A2diRie Ic ofl dotiall UL
Bedul s &l Al diglRe €l daNNAod gorgoe As2d]
sad—a3¢(cll) yaotofl oiell, ddl crRug dldd 8. 241 GiUIY
Aofellal 385 BUR Y, iS—20 d¥l Ais—3 ol ailclReall
W] &llol AdIHI A41d dl, SFARAENRA 211R1Uldl dl.¢ /u/R020
ol A% 31.4,00,000/— & HIAHI WRd Ysdl udidl
R4 618 GYloll AU &l Adl doll HEAIHI ARIUIA s3]
As AdIofl [Aa1d U@l 241 oIZlAHT RUrURT dUdIHT 2A1dd
edl. AHx AS dl.A¢/ ¢ /29 ol A% YsdLIl HIZ Y Sl d
PAYMENT STOPPED BY DRAWER ol 21l Ud $¢ &d
Aol defl sAlu1El AR [AReer €l adNlRdeid gorgHoe s

ol del HRAY SI¥ER] gRiofl SAH— w05 Y¥ol HEIAAHI
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siugAR0(l sialel 520 ddl 2uve w1l ARIle 53¢ &l
dg 2uw olal 8.

As 3ot adl sAu1E] U 2ARIU] As &l g sRIEI 869
GUAUR] Gudcy &Iy ddl [SRAIHI d GUAUR dloid ailgluai
qefel 53 dedl #1218l o1l dRsIUEAR] olofl ¥ oiefl. 21|
sid AURldT Hlsdldd oiglual €l aoNRloid gogdoe
As2ofl saH—-3¢(oll) ol dHIH AIUR/IS dcdl AdINIdI
&ldig] 2Ure Gloig &1, Al SIA ARIUld HIsAIAd ofIZ] SIUEN
H¥oioll ofell. Al GIUIY AIGU AL U F2I IR A1) of€].

e, GRAUIGU] A SIHall ARIMlal sIRAIEIRT HIsdIAd o1l
oiygf &Ad o], Al oiuIg ldd 8 vial d HI2 2iIs—S ]
%Y SIFRJ2RAYR 28 AUdall YAUI GU AIYR AV & al A
1529 ol WRIdI dlloid s2lAIEla URal Yeodl S3RAIEIRA AAd]
gslsd sofd RUd 8 5, A did wl ©°5, (6.3/92 Hi
AHRIUlofl cixgell aef dg xelig oted]." s3uIEIA GazaurAai
¥RIAdI GURISd [Aelolall 18R ARIlal ollZl Hall o]
ddl GiUIY SAYH A 8. WRQ AIS—2S ol 28 IUE Y11
SodlgHoe ol. EGS595427988IN  dl.2¢ /¢ /2029 ol RAX
SIE Aozl HsadiHl AH1dd &g 2ia d AA.dLxR s1AY
AA. 2.0l dISRAel GUR dI.¥/E /29 oll AY SAIS AURT.3 2

505 Sldld?] sosd &Ad edl. Ay ofladidi AH1dd 8. AIH,
AgfAd ol AHis—U &l 2% 2Ulsuleal, SUR Adl dall GUR

Ae1sd 2Uls Ule s 1o of. EG595427988IN 241S—25 ol

A-AcAHYY,
dndl @ Rl



31 (sdloid AUld ol. %3 /202w

2s AUIE A19 iy dAd] A1d 8. A1H, AHiS—2S ol 25 U
AI§—U 1A oIglRcll SUR AAgfAEIolall &ldlg] 2UR Cldl 8.
AHiS—U ofl U2 GURe AGA dUIAT Adl AHldeig suAyuicH S
disdlal @, A/3 wvor Aot Ado, ASSlolIcSAo]]
wiea AlRId] A5d 2SI HRd. H. 6l.£1REFY0V9¢ dUld

N

Idiol, 2UR Glol 8. A1 AalH, Ais— didll gluie 118
Ayefuer™ Asdfldl - erIgdl eldiol, U ool 8,
Aol gANAIEIRA ARl qRcloll A4a11H HISAIAA ailE]Reaf]
1514 sIU] 241 513 AHis—20 &l d2i dofl UlRed 528 2dlu vis
— 298] 2% S3d & ol d sUR "'Ag2" ol A2 ] HISEoIRA URd
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138(b) the payee or the holder in due course of the cheque, as the
case may be, makes a demand for the payment of the said amount
of money by giving a notice; in writing, to the drawer of the
cheque, 5 [within thirty days] of the receipt of information by
him from the bank regarding the return of the cheque as unpaid;

and
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ol1H. 441 AEIAdall 2007 (0) AIJEL-SC 39299 SUPREME
COURT OF INDIA Hon'ble Judges: K.G.Balakrishnan,
R.V.Raveendran, D.K.Jain C.C.Alavi Haji Versus Palapetty

Muhammed

17. 1t is also to be borne in mind that the requirement of giving of
notice is a clear departure from the rule of Criminal Law, where
there is no stipulation of giving of a notice before filing a
complaint. Any drawer who claims that he did not receive the
notice sent by post, can, within 15 days of receipt of summons
from the court in respect of the complaint under Sec. 138 of the
Act, make payment within 15 days of receipt of summons from
the court in respect of the complaint under Sec. 138 of the Act,
make payment of the cheque amount and submit to the Court that
he had made payment within 15 days of receipt of summons (by
receiving a copy of complaint with the summons) and, therefore,
the complaint is liable to be rejected. A person who does not pay
within 15 days of receipt of the summons from the Court along
with the copy of the complaint under Sec. 138 of the Act, cannot
obviously contend that there was no proper service of notice as
required under Sec. 138, by ignoring statutory presumption to the
contrary under Sec. 27 of the G. C. Act and Sec. 114 of the
Evidence Act. In our view, any other interpretation of the proviso
would defeat the very object of the legislation. As observed in

Bhaskarans case, (supra) if the "giving of notice" in the context
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of Clause 9(b) of the proviso was the same as the "receipt of
notice" a trickster cheque drawer would get the premium to avoid
receiving the notice by adopting different strategies and escape

from legal consequences of Sec. 138 of the Act.
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13. Both the Courts, in our view, failed to consider the important
aspect as to the stop payment instructions issued by the
respondent. Ordinarily, the stop payment instructions are issued
to the Bank by the account holder when there is no sufficient
amount in the account. In the present case, the reason for
stopping the payment, however, can be manifold. It is essential
that to issue stop payment instructions, there must be funds in the
accounts in the first place. On this aspect, the Courts below have
failed to see whether as on the date of signing of the cheque
dated 20-7-1992, the date of presentation of the cheque dated 10-
1-1993, the date of writing of letter dated 12-2-1993 and the date
on which stop payment instructions were issued to the Bank the
respondent has sufficient funds in the account. Both the Courts
below have held that after issuing the letter, the respondent has
stopped the payment, therefore, no mala fide can be attributed. It
is pertinent to notice that the appellant made an application to the
Bank Manager to ascertain whether or not there was sufficient
amount in the account for the payment dated 2-6-1995. The
learned Judicial Magistrate disallowed the said application
without hearing the complainant holding that there is no dispute
about the dishonour of the cheque by the accused, therefore, no
purpose will be served by the Bank Manager as the dishonour is
not in issue. Had the Bank Manager been examined it would have
been clear whether the account had sufficient amount to pay the
amount of the cheque or not. It would have enabled also to know
on what date stop payment order was sent by the drawer to the
Bank. The learned Magistrate committed a serious mistake in not
allowing the application and the proceedings passed thereon have

suffered from serious infirmity going to the root of the matter.
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The High Court and the learned Judicial Magistrate have also not
noticed that the respondent was otherwise admitting the liability
when the cheques were being issued. This was sufficient
evidence to prove that there was a liability and as per the
presumption under Section 139 of the Act, the cheques issued,
therefore, were towards the liability even as per the version of the
respondent. The relevant Section which is Section 138 of the Act
giving the ingredients of the offence. In the opening words of the

Section it is stated :
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357. Order to pay compensation.—(1) When a Court imposes a
sentence of fine or a sentence (including a sentence of death) of
which fine forms a part, the Court may, when passing judgment,

order the whole or any part of the fine recovered to be applied—

(a) in defraying the expenses of properly incurred in the

prosecution;

(b) in the payment to any person of compensation for any loss or
injury caused by the offence, when compensation is, in the

opinion of the Court, recoverable by such person in a Civil Court;

(c) when any person is convicted of any offence for having
caused the death of another person or of having abetted the
commission of such an offence, in paying compensation to the
persons who are, under the Fatal Accidents Act, 1855 (13 of
1855), entitled to recover damages from the person sentenced for

the loss resulting to them from such death;

A-AcAHYY,
dndl @ Rl



43 (sdloid AUld ol. %3 /202w

(d) when any person is convicted of any offence which includes
theft, criminal misappropriation, criminal breach of trust, or
cheating, or of having dishonestly received or retained, or of
having voluntarily assisted in disposing of, stolen property
knowing or having reason to believe the same to be stolen, in
compensating any bona fide purchaser of such property for the
loss of the same if such property is restored to the possession of

the person entitled thereto.
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